UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-8628

ENRI QUE A. ARMENDARI Z,
Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,
VERSUS

THE PI NKERTON TOBACCO COVPANY

Def endant - Appel | ant,
Cross Appel | ee.

Appeals fromthe United States District Court
for the Western District of Texas

(June 28, 1995)
Bef ore JONES and DeMOSS, Circuit Judge and TRI MBLE!, District
Judge.
DeMOSS, Circuit Judge:
In March 1991, Pinkerton Tobacco Conpany nade a decision to

di ssolve its Denver sales division. As a result, several field
sal es personnel, including 53 year-old Enrique Arnendariz, were
di scharged. Pinkerton clained that Arnendariz was di scharged
both because his job was being elimnated and the division he

wor ked in was being rearranged. Arnendariz clained that he was
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di scharged because of his age, in violation of the Age
Discrimnation in Enploynent Act (ADEA), 29 U S.C. 88 621 - 34
(West 1985).

At trial, the jury: (1) found that age was a determ ning
factor in Pinkerton's decision to discharge Arnendariz; (2)
awar ded $50, 000 i n back pay and wages; (3) declined to award
damages for |lost future wages and benefits; and (4) found that
Pinkerton's decision to termnate Arnmendariz constituted wllful
discrimnation. After the verdict, Pinkerton renewed its
previous notion for judgnent as a matter of law or in the
alternative for newtrial. Armendariz noved to anmend the
judgnent, or in the alternative for newtrial, challenging the
district court's failure to award other equitable relief, such as
front pay or reinstatenent, and the district court's failure to
award |iqui dated danages based on the jury's wllful ness finding.
The district court denied both notions and entered judgnent for
$50, 000 plus costs and attorney's fees. The district court
declined to award |iqui dated danages based on its judgnent that
the jury's determnation of wllful ness was not supported by the
evi dence.

Pi nkerton Tobacco Conpany appeals fromthe jury findings
that its decision to discharge Enrique Arnendariz anmounted to
W Il ful discrimnation on the basis of age and fromthe district
court's denial of its notion for judgnent as a matter of |aw
Arnmendariz cross-appeals fromthe district court's failure to

award |iqui dated danages or other equitable relief. Because we



find insufficient evidence to support the jury's verdict, we
REVERSE and RENDER judgnent in favor of Pinkerton that plaintiff
Armendari z take not hi ng.
| . BACKGROUND

Enrique Arnendariz worked for Pinkerton Tobacco Conpany for
about eight and one-half years selling snokel ess tobacco and pipe
t obacco products.? |In March 1991, at age 53, Arnendariz was
di scharged. Pinkerton clains that he was di scharged because his
job was being elimnated. Arnendariz clains he was di scharged
because of his age.

Pi nkerton was organi zed into five regions which were
subdi vided into 29 divisions. Arnendariz worked in the Denver
division which was in the Dallas region. |In March 1991 there
were six field sales representatives in the Denver division:
Ardrey, age 35; Allison, age 34; Brown, age 43; Tucker, age 41;
Boyd, age 48 and Arnendari z, age 53. Each sal esperson serviced a
di stinct geographic territory near his or her hone. Arnendariz
lived in El Paso and his territory was conposed of a |arge
sparsel y-popul ated area that included sout hwest Texas and
Sout hern New Mexi co.

Whenever the cost of sales in a given territory exceeded 10
cents per dollar, Pinkerton would consider converting the direct
sales area into one serviced by an independent broker. |t was

undi sputed that in 1990, the Denver division's selling costs, and

2Armendariz was enployed in 1982 by Liggit & Myers,
Pi nkerton's predecessor. Wen Pinkerton split off fromLiggit
and Myers in 1984, it retained Arnendariz' services.
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Arnmendariz' selling costs in particular, far exceeded both the
nati onal average for the conpany and the target maxi num of 10
cents per dollar of sales.® Therefore, Dallas regional manager
Darrell Peters asked Denver division manager Jerry Sal entine to
suggest ways to reduce those costs. Salentine responded that
costs could not be significantly reduced because they were
attributable to the | arge geographic area and rel atively sparse
popul ati on of the Denver division. After neeting with all Denver
di vi sion sal es personnel and working individual routes with the
majority of the sales personnel, Peters recomended to Pinkerton
managenent that the Denver division be dissolved.

In March 1991 Pinkerton decided to dissolve the Denver
division. The plan called for elimnation of the D vision
manager's position, conversion of the two hi ghest cost
territories (Arnmendariz' and Brown's) to service by independent
brokers and reassi gnnment of the remaining four viable territories
to existing adjacent divisions. Thus, division manager Sal entine
and sal esnen Brown and Arnendariz were di scharged. The four
remai ni ng sal espeopl e were reassigned to managers in other
di visions but continued to work the sanme territories.
| ndependent brokers assuned all of Brown's territory and the vast

maj ority, both by geographic area and popul ati on, of Arnendari z'

3Selling costs nationwi de in Pinkerton's 29 divisions
averaged 8 cents per dollar of sales and 43 cents per pound of
product sold. Selling costs in the Denver division averaged 17.9
cents per dollar of sales and $1.01 per pound of product sol d.
Arnmendariz selling costs were 32 cents per dollar of sales and
$1. 95 per pound of product sol d.
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territory. Five eastern counties from Arnendari z' territory were
assuned by JimFowl er, a 34 year-old Pinkerton sal esman who had
been servicing adjacent parts of Texas for about one year.
Pi nkerton did not consider reassigning Arnendariz to a different
division in his existing territory and subsequently refused to
hire himfor positions open in other territories.
| I. STANDARD OF REVI EW

Pi nkerton noved for judgnent as a matter of |aw both before
and after the verdict. Therefore we review the district court's
deni al of Pinkerton's notion for judgnent as a matter of |aw

using the standard enunciated in Boeing Conpany v. Shipnman, 411

F.2d 365, 374-75 (1969) (en banc). Under Boeing, judgnent as a
matter of law is appropriate if the facts and i nferences point so
strongly and overwhelmngly in favor of one party that a
reasonabl e jury could not have concluded that the ADEA was

violated. 411 F.2d at 374; Ml nar v. Ebasco Constructors, Inc.,

986 F.2d 115, 117-18 (5th Cr. 1993); Little v. Republic Refining

Co., Ltd., 924 F.2d 93, 95 (5th Gr. 1991). A nere scintilla of

evidence is insufficient to present a question for the jury.

Boei ng, 411 F.2d at 374. There nust be a conflict in substantial
evidence to create a jury question. 1d. at 375. Applying Boeing
to this case, the district court's judgnment should be reversed
only if the facts and acconpanyi ng i nferences would not permt
reasonabl e people to conclude that Pinkerton di scharged
Armendari z because of his age.

I11. ELEMENTS OF PROOF UNDER THE ADEA



The ADEA makes it "unlawful for an enployer ... to discharge
any individual ... because of such individual's age." 29 U S.C. 8§
623(a)(1). To prove a violation, a plaintiff nust prove
intentional discrimnation. Absent direct evidence, the
plaintiff can create a rebuttable presunption of discrimnation
by presenting a prima facie case. Mdlnar, 986 F.2d at 118. A
plaintiff denonstrates a prinma facie case by show ng that: (1) he
was di scharged; (2) he was qualified for the position; (3) he was
within the protected class; and (4) he was either (i) replaced by
soneone outside the protected class, (ii) replaced by soneone
younger, or (iii) otherw se discharged because of his age.

Bodenheiner v. PPG Indus., Inc., 5 F. 3d 955, 957 (5th Cr. 1993).

Once a plaintiff denonstrates a prima facie case, the burden of
production shifts to the defendant to establish a legitimte,
nondi scrimnatory reason for its decision. 1d. Once defendant
nmeets this burden, the presunption dissolves and the plaintiff
must prove by a preponderance of the evidence that the enployer's
articulated reason is but a pretext for age discrimnation. St.

Mary's Honor Ctr. v. Hicks, 113 S. . 2742, 2749 (1993). Wen,

as here, the case has been fully tried on the nerits, the
adequacy of the showi ng at any particular stage of this
evidentiary process is uninportant. Mlnar, 986 F. 2d at 118.

| nstead, the Court nust focus on whether a reasonable trier of
fact could have concluded as the jury did. 1d. |In an ADEA case,
the critical test is that the plaintiff nust prove that age

"actually played a role in" and "had a determ native influence



on" the enployer's decision-nmaking process. Hazen Paper Co. V.

Biggins, 118 S. . 1701, 1706 (1993). Wth these principles in
m nd, we review the evidence presented in this case.
V. THE EVI DENCE

Pi nkerton argues that Arnendari z' evidence neither
denonstrated a prima facie case of discrimnation nor created a
jury issue related to whether Pinkerton's articul ated reason for
Arnmendari z' discharge was in fact a pretext for unlawful
discrimnation.* W agree.

A. The Prima Faci e Case

The first two elenents of Arnendariz' prinma facie case
that he was within the protected age class and that he was
di scharged, were not disputed. Further, there was substanti al
evidence at trial fromall sides that Arnendariz had been a | oyal
and conpetent enployee who was qualified for the position that
was being elimnated. The parties di sagree, however, about
whether this is a "replacenent” or a "job elimnation" case and,
consequent |y, about which version of the final prong of the prim
facie case applies. W cannot agree with Arnendari z' contention

that this is a "replacenent” case. It is true that the five nost

“Al t hough our concern is not with the sufficiency of the
evi dence at any particular stage but with the sufficiency of the
evidence in the case as a whole to establish intentional
discrimnation, the parties presented their evidence bel ow and
their argunents on appeal with reference to the McDonnell Dougl as
procedural framework. W therefore enploy that format to respond
to their various argunents. See, e.q., Elliot v. Goup Medical &
Surgical Sve., 714 F.2d 556 (5th Gr. 1983), cert. denied, 467
U S. 1215 (1984) (analyzing the sufficiency of the evidence with
reference to the McDonnell Douglas format).
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eastern counties of Arnendariz' territory were assunmed by

exi sting Pinkerton sales representative JimFow er (34 years-old)
who had been servicing adjacent areas out of the Abilene division
for about one year. The evidence established, however, that the
vast majority of Arnmendariz' territory, both in terns of

geogr aphi c area and popul ati on, was assuned by an i ndependent
broker.® The fact that a small percentage of Arnendariz' work
was assumed by anot her Pinkerton enpl oyee (at no increase in pay)
does not change the fact that Arnendariz' position itself was

el i m nat ed.

Pi nkerton correctly characterizes Arnendari z' discharge as a
"reduction in force" or "job elimnation,” in which case
Armendariz was required to present evidence that would all ow the
jury to conclude that Pinkerton did not treat age as a neutral
factor in its decision as to whether to retain or relocate

Arnmendari z. Anburgey v. Cohart Refractories Corp., 936 F. 2d

805, 812 (5th Cr. 1991). Arnendariz responded to that burden by
all eging that Pinkerton did not relocate himor rehire himfor
positions that subsequently becane open in other territories.
Apparently this was offered both as to Arnendariz prima facie
case and as circunstantial evidence that age, in addition to
purely econom c factors, notivated Pinkerton's decision. The

evidence is not probative on either point. Arnendariz did not

SArmendariz did not present any evidence to substantiate his
claimthat the area assuned by Fow er included the nost popul ous
and therefore nost profitable portion of his territory.

Pi nkerton produced evi dence that the assuned area constituted
only fourteen percent, by popul ation, of Arnendariz' territory.

8



all ege or offer proof that there were openings, even in other
territories, at the tinme he was termnated. Pinkerton testified
that there were none, and it was undi sputed that Pinkerton did
not relocate any field sal es personnel when the Denver office
closed. Further, Pinkerton produced evidence that it has a
| ongstandi ng policy against relocating its field sal es personnel
bot h because of the high costs involved and because they prefer
sal esnen who have established relationships within their assigned
geographic territories. Arnendariz offered no evidence that
Pi nkerton had ever transferred a field sales representative,
either before or after Arnendariz' termnation. Finally, the
fact that Pinkerton did not offer Arnendari z subsequently
avai l abl e positions in other cities within the Dallas region is
not probative, at least in this case, on the issue of whether
Pi nkerton di scharged Arnendari z because of his age.
B. Pinkerton's Legitimte Nondi scrimnatory Reason

Pinkerton clainmed at trial that it reluctantly discharged
Armendariz, whomit considered a conpetent sal esnan, as part of a
job elimnation arising fromdissolution of the Denver division.
Job elimnation or office consolidation is a sufficient
nondi scrim natory reason for discharge under the ADEA

Bodenheiner, 5 F.3d at 957-58; Hanchey v. Energas Co., 925 F.2d

96, 98 (5th Cir. 1990).
Pinkerton clainmed that it traditionally considered
dissolving a direct sales area and converting it to independent

brokers when the selling cost per dollar exceeded 10 cents. At



the tinme that Arnendariz was di scharged the Denver division's
selling cost per dollar was 17.9 cents, significantly higher than
both the 10 cent maxi mum benchmark and the 8 cent conpany-w de
average. In addition, the Denver division's selling cost per
pound was $ 1.01, higher than all but one of the 29 divisions and
al so substantially higher than the conpany-w de average of 43
cents per pound. Arnendariz and Brown had the highest expenses
and the | owest sal es volune of any of the six Denver division
sal esnen, by a substantial margin.® The bottom|line, Pinkerton
states, was that the Denver division could be nore economcally
servi ced.

Peters, the Dallas regional manager, cautioned Denver
di vi sion manager, Jerry Salentine, in 1990 that Denver woul d have
to find ways to reduce its selling costs. Salentine responded
that this could not be done. 1In the fall of 1990, at |east two
nmeetings were held, with Arnmendariz in attendance, in which
Peters advi sed Denver division sales personnel that the high
costs were unacceptable. During that tinme Peters al so worked
i ndi vidual routes with the majority of the Denver division sales

representatives, including Arnendariz, to determ ne whether costs

6Sel ling costs for individual Denver division field sales
representatives were as foll ows:

Sal esperson Total Sal es Sal es Cost/ Pound Sal es
Cost/ Dol | ar

Ardrey $866, 306. 00 $ .3226 $ .0551
Tucker $650, 488. 00 $ .3952 $ .0703
Boyd $522, 035. 00 $ .4873 $ .0868
Allison $230, 970. 00 $1. 3230 $ . 2255
Armendari z $166, 594. 00 $1. 9577 $ .3279
Br own $100, 439. 00 $3. 6908 $ .5996
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could be reduced. Finally, in early 1991 Peters concl uded that
Sal entine was right and proposed to Pinkerton nmanagenent the pl an
that was eventually approved for reducing marketing costs in the
geographic area that nmade up the Denver division.

The plan proposed by Peters called for elimnation of the
Denver division, conversion of the two highest cost territories,
Brown's and Arnendariz', to independent broker sales and
reassi gnment of the remaining four territories to other
divisions. After the plan was approved by Peter's superiors in
Pi nkerton managenent, Salentine, Brown and Arnendariz were
termnated and the remai ning four sal esnen were reassigned to new
managers but continued servicing their hone territories. By
converting Arnendariz territory to independent broker service,

Pi nkerton reduced the cost of selling in Arnmendariz' territory
from$ 55,000 in 1990 to $ 24,000 in the year before trial.

C. BEvidence that Pinkerton's Reason was a Pretext for Unl awful
Di scrim nation

Armendariz did not attack at trial, and does not attack on
appeal, the objective truth or accuracy of the financial figures
advanced by Pinkerton to justify its decision. To denonstrate that
Pinkerton's reason was a pretext for wunlawful discrimnation,
Arnmendari z of fers evidence fromwhich he argues the jury coul d have
found that: (1) Pinkerton's reason |acked veracity; and (2) that
unl awful discrimnation was Pinkerton's real notivation.

Armendariz argues the jury could have found that Pinkerton's
asserted reason | acked veracity fromevidence that: (1) Peters was
not candid about the fact Arnendariz' job was in jeopardy when

11



asked by Arnendariz in the fall of 1990; (2) Peters testinony that
Armendariz was eligible for rehire conflicted with the term nation
report which indicated that Arnmendari z woul d not be considered for
rehire; and (3) Peters inability totestify at trial that Pinkerton
was |eosing noney on the Denver division as a whole or on
Armendari z' territory in particular. Arnendariz relies on |anguage

from Texas Departnment of Community Affairs v. Burdine, 101 S. Ct

1089, 1095 (1981), which suggests that pretext can be established
merely "by showing that the enployer's proffered explanation is
unworthy of credence."’ However as Arnendariz has failed to
produce sufficient evidence fromwhich the jury could disbelieve
the enployer's stated reason, we need not reach the question of
whet her Arnendariz' construction of Burdine is correct.

In any event, whether Arnendariz was warned that his job was
in jeopardy is immaterial in this case to a finding of age
di scrim nation. The ADEA does not prohibit term nation wthout
war ni ng. Furt her, Armendariz hinself testified that he
participated in the two neetings in which Dallas regional nmanager
Peters expressed grave concern about the high costs of doing

busi ness i n the Denver division. Second, Peters testified at tri al

! By doi ng so, Arnendariz has chosen to ignore the Suprene Court's
di savowal of that quote in St. Mary's Honor Center v. Hi cks, 113 S. . 2742,
2753 (1993), which states: "we think the [Burdine] dictumat issue here nust be
regarded as an inadvertence, to the extent that it describes disproof of the
defendant's reason as a totally independent, rather than an auxiliary, neans of
proving unlawful intent.” As the Court nmade abundantly clear in St. Mary's, the
enpl oyee at all tinmes has the burden of proving, not only that the enployer's
stated reasons were false, but also that those reasons were a pretext for
unl awful discrimnation. St. Mary's, 113 S. . at 2751-53. O herw se, the ADEA
woul d be converted into a statute prohibiting enployers fromfiring people within
the protected class without cause. See Burns v. Texas City Refining, 890 F.2d
747, 750 (5th Cir. 1989); Bienkowski v. Anerican Airlines, Inc., 851 F.2d 1503,
1508 n.6 (5th Cr. 1988).
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that Arnmendariz was qualified to be rehired and expl ained that the
i ntra-conpany report indicated ot herwi se because Pi nkerton di d not
anticipate hiring anyone else in the El Paso area. Finally,
Peters' inability to furnish profit and loss figures at trial is
i kewi se immaterial. Armendariz argues that profit and |oss
evi dence was necessary to establish the "business necessity" of
Pi nkerton's decision to dissolve the Denver division. Arnendariz
has apparently confused Title VII disparate inpact case law with
his own ADEA claim Surely the ADEA does not require that an
enpl oyer prove that it is in fact | oosing noney before it can take
a nondiscrimnatory and legitimte course of action to nake nore.
Armendariz did not offer substantial evidence that Pinkerton's
asserted reason | acked veracity.

Arnmendariz next offers several equally unavailing |ines of
evi dence that Pinkerton's decision to discharge himwas notivated
by inperm ssible factors. Anple tine at trial and a consi derabl e
portion of the plaintiff's closing argunent was devoted to whet her
Armendariz' high salary or fast-approaching eligibility for
retirement benefits notivated Pinkerton's decision. Evenif proven
true, that would not be sufficient alone to support a finding of
age di scrimnation because the ADEA prohibits discrimnation onthe

basis of age, not salary or seniority. See Hazen Paper Co. V.

Biggins, 113 S. . 1701, 1706-08 (1993); Anburgey v. Cohart

Refractories Corp., lInc., 936 F.2d 805, 813 (5th Cr. 1991).

Further, undisputed and strikingly clear evidence established that

Armendariz' salary (which exceeded that of the |owest paid
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sal esperson in the division by only ten percent) was not the cause
of the high costs associated with servicing Arnendariz' territory.
In fact, even if Arnendariz had been paid no salary at all, his
cost per dollar of sales would still have exceeded both the
nati onal average for all Pinkerton divisions as well as Pinkerton's
10 cents per dollar of sales maximum figure for direct service
ar eas. Simlarly, the undisputed evidence at trial was that
Armendariz was fully vested in Pinkerton's retirenent plan when he
was di scharged and that he becane eligible for early retirenent
benefits in Decenber 1992.

Armendari z did not of fer evi dence t hat Pi nkerton
systematically di sfavored ol der enpl oyees. In fact he seened to be
unaware at trial just what the ages of the discharged and retained
enpl oyees were. Arnmendariz' initial EEOC conplaint (which was
returned with a finding of "no discrimnation"”) clainmed that the
two ol dest sal es representatives in the Denver region were sel ected
for termnation while the retai ned enpl oyees were all younger. At
trial, however, it was established that Boyd, who was retai ned, was
in fact four years older than Brown, who was discharged. O the
four sal espeople retained and reassigned to other divisions, two
were younger than forty and two were older than forty. I n
addition, Arnmendariz was under the inpression that all of the
di vision managers in the Dallas region were under forty. |In fact,
two of the four nmanagers were over forty years of age. Finally,
Armendariz cited as evidence of age discrimnation the fact that he

had not been offered Ardrey's position when that sal esman resigned
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several nonths after Arnendariz' discharge. Aside fromthe fact
that Ardrey's territory was sone distance away from Arnendari z'
own, Ardrey was replaced by a salesman who, at age 48, was well
within the protected class.

Arnmendari z' case ultimately rests on his own subjective beli ef
and the belief of another Pinkerton enployee, Sheila Ratliff, that
Armendari z had been di scrim nated agai nst on the basis of age. W
have traditionally been very cautious about self-serving and
conclusory testinony based on a subjective belief that age

di scrim nati on occurred. See, e.q., Little v. Republic Refining

Co., 924 F.2d 93, 96 (5th G r. 1991). Arnendariz own belief that
he was di scrim nated against is further underm ned by his adm ssi on
that his assunptions about the ages of other enployees hired and
fired were inaccurate and by his failure to rebut in any way

Pi nkerton's denonstrated reason for his discharge. See Ml nar v.

Ebasco Constructors, Inc., 986 F.2d 115, 119 (5th Gr. 1993)

(enpl oyee's subjective belief that age discrimnation occurred is
insufficient to create jury issue when enployer articulates an
adequat e nondi scrim natory reason for the discharge).

Sheila Ratliff, age 51, is a Pinkerton field sal es coordi nator
who works with regional manager Peters, also age 51, on a daily
basis. She testified at trial by deposition sunmary only. Ratliff
testified that Peters had "programmed her for failure" and
repeatedly humliated her on the job. As a result of the stress,
she began having problens with her nenory. At that point Peters

began harassing her with comments about how she was "getting ol d"
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and "losing her nenory." Ratliff stated that she had filed
numer ous conpl ai nts about Peters with Pinkerton's Hunan Resources
Depart nent because she felt his behavi or jeopardi zed her job. Such
remarks, if they were nmade, were "stray remarks" which were too
renote and vague to be probative of age discrimnation against

Armendari z. See Waggoner v. City of Garland, 987 F.2d 1160, 1166

(5th CGr. 1993); Turner v. North Am Rubber, Inc., 979 F. 2d 55, 59

(5th CGr. 1992) (age related conmments that are vague and renote in
time are not sufficient to establish age discrimnation).

As to Arnendariz, Ratliff expressed the opinion that Peters
had "blatantly discrimnated" agai nst Arnendariz on the basis of
age by discharging himto avoid paying retirenent benefits. As
di scussed above, the ADEA does not provide a cause of action for
interference with retirenent benefits that are based on seniority,

W t hout evi dence the decision was notivated by age. Hazen Paper,

113 S. C. at 1706-08. In any event, Ratliff admtted that her
opi ni on about Arnendariz was "only conjecture"” and stated that she
concurred with the decision to close the Denver office as well as
the decision to allow independent brokers to handle high-cost
territories in the division.

Nei t her Arnendariz' nor Ratliff's subjective belief that
Armendari z had been discrim nated agai nst was sufficient to create
ajury issue as to whether Pinkerton's reason was a pretext for age
di scrimnation. Ml nar, 986 F.2d at 119 (subjective belief that age
discrimnation was basis of discharge is insufficient to nmake an

issue for the jury when enployer articulates an adequate
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nondi scrimnatory reason); Little, 924 F.2d at 96 (subjective
belief of enpl oyee and co-worker that age notivated the enpl oyer's
action is of little value and can not be the basis of judicial

relief); Anmburgey v. Cohart Refractories Corp., Inc. 936 F.2d 805,

814 n.40 (5th Gr. 1991); Elliot v. Goup Mdical & Surgical

Service, 714 F.2d 556, 567 (5th Gr. 1983) (when the enpl oyee does
not seriously dispute the objective truth of rational reasons
articulated by the enployer, pretext can not be established by a
subjective belief that discrimnation notivated the enployer's

action), cert. denied, 476 U S. 1215 (1984).

V. CONCLUSI ON

After a thorough reviewof the entire record, we concl ude t hat
the jury's verdi ct was not supported by substantial evidence. The
jury could not have reasonably concluded that Arnendariz net his
burden of establishing a violation of the ADEA. Arnendariz did not
produce evidence sufficient to neet his prima facie burden of
showi ng that Pinkerton did not treat age neutrally in its decision
to dissolve the Denver division and elimnate his position.
Al t hough he conpl ains that Pinkerton did not offer hima transfer
to anot her Pinkerton territory, Arnendari z did not produce evi dence
that Pinkerton had relocated any other salesnen and Pinkerton
adduced evidence that it had not. Significantly, Arnendariz did
not offer evidence that attacked the truth or accuracy of the
evi dence presented by Pinkerton concerning its financial objective
of reducing the cost of sales in the ailing Denver division.

Basically, all Arnmendariz offered to rebut Pinkerton's articul ated
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reason was the subjective belief of a fellow enpl oyee, along with
his own, that wunlawful age discrimnation drove Pinkerton's
decision to discharge him |In the face of overwhel m ng evi dence to
the contrary, that evidence is insufficient to support the jury's
verdict in his favor. Because we find the evidence insufficient to
support the jury's verdict, Arnendariz' points on cross appeal
concerni ng damages are necessarily w thout nerit. The district
court's judgnent based on the jury finding is REVERSED and j udgnent
is RENDERED that the plaintiff take nothing.
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