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District of Texas.

Bef ore REYNALDO G GARZA, SM TH and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

Fifteen fornmer enployees of the Reeves County Sheriff's
Departnent ("Appellees") filed |lawsuits against newy elected
Sheriff Arnulfo Gonez (Gonez) and Reeves County, Texas, claimng
pursuant to 42 U.S.C. 8§ 1983 that their constitutional rights to
due process and their First Anmendnent rights of political
affiliation were violated when Gonez notified them that he woul d
not need their services as county enpl oyees when his termof office
began on January 1, 1993. Sheriff Gonez filed a notion for summary
judgnent asserting qualified imunity. The district court denied
the notion summarily, finding it precluded by genuine issues of
material fact. Gonez appeal ed.

FACTS
In 1992, Appellant Gonez unseated Raul Florez, the incunbent



sheriff of Reeves County in a hotly contested race. Seventeen out
of approxi mately 250 Reeves County enpl oyees recei ved the fol |l ow ng
notice on or about Decenber 31, 1992.
This serves to notify you that effective January 1, 1993 your
services under ny admnistration wll not be required. Any
Reeves County property that was issued to you should be
accounted for an [sic] rendered to your inmmedi ate supervi sor.
Your cooperation on this matter is expected.

| f you wish to discuss this matter conme to ny office after the
effective date above.

/sl

Arnul fo Gonez, Sheriff Elect

Each of the Appellees initiated grievance proceedings with the
County Conmm ssioners Court in accordance wth provisions of the
Reeves County Personnel Policy Mnual, seeking reinstatenent to
their former positions. They were denied a hearing and opportunity
to present their clainms by the Conm ssioners Court, and thereafter
filed this suit. The Appellees allege that they supported Gonez's
opponent in the sheriff's race, that Gonmez was aware of their
support, and that he fired them in violation of their First
Amendnent rights to affiliate with a political candidate of their
choi ce.

STANDARD COF REVI EW

W review summary judgnents de novo, applying the sane
standard as the district court. Bodenhei mer v. PPG Industries,
Inc., 5 F.3d 955, 956 (5th G r.1993). Sunmmary judgnent shall be
rendered i f the pl eadi ngs, depositions, answers to interrogatories,
and adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the
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moving party is entitled to a judgnent as a matter of |aw
FED. R Qv.P. 56(c). A dispute about a material fact in "genuine"
if the evidence is such that a reasonable jury could return a
verdi ct for the nonnoving party. Anderson v. Liberty Lobby, Inc.,
477 U. S. 242, 248, 106 S. . 2505, 2510, 91 L. Ed.2d 202 (1986). In
making its determnation, the court nust draw all justifiable
i nferences in favor of the nonnoving party. Id. at 255, 106 S. C
at 2513. Further, the court nust view the evidence presented
through the prism of the substantive evidentiary burden to be
applied in this case. Id.
DUE PROCESS

The threshold inquiry in determ ning whether a governnent
official has violated a clearly established right sufficiently to
deprive that official of qualified immunity is whether the
plaintiff has asserted any constitutional violation at all.
Siegert v. Glley, 500 U S 226, 231, 111 S C. 1789, 1793, 114
L. Ed. 2d 277 (1991). See al so, Duckett v. Cedar Park, Tex., 950
F.2d 272, 276-77 (5th Cr.1992).

Appel I ant does not dispute that Appellees were afforded no
due process when they lost their jobs. Appel lant's position is
that they were not due any process. The crux of the due process
issue before this Court on appeal is whether Appellees had a
cogni zabl e property interest in continued enploynent. See, Bishop
v. Wod, 426 U S 341, 96 S.C. 2074, 48 L.Ed.2d 684 (1976) (To
prevail on a clai mof deprivation of enploynent w thout due process

of law, plaintiff nust show that he had a cognizable property



interest in his continued enploynent and that the process he was
afforded was insufficient to protect that interest.) The
Constitution does not create property interests, Board of Regents
v. Roth, 408 U S. 564, 577, 92 S.C. 2701, 2709, 33 L.Ed.2d 548
(1972), and Appellees therefore | ook to Texas | aw for the creation
of a property interest that wll support their claimto due process
rights.

Appel | ees concede that they would be at-will enpl oyees under
Texas | aw absent the County Personnel Manual which requires just
cause for termnation of a Reeves County enployee. |In tw cases
relied on by Appellees, this court has held that when a Texas city
governnent adopts a personnel procedure which includes a "just
cause" provision, the city enployees' at-will status is nodified,
and they enjoy a property interest in continued enploynent.
Schaper v. Huntsville, 813 F.2d 709, 713-14 (5th G r.1987); Bueno
v. Donna, 714 F.2d 484, 492 (5th G r.1983.)

Appel | ees now ask that we extend this ruling to sheriff's
of fice enpl oyees in Texas counties where the county conmm ssioners
court has adopted a "just cause" provisioninits county personnel
manual .  Fi ndi ng oursel ves constrai ned by Texas |law, we decline to
extend the Huntsville and Donna hol di ngs.

Texas Local Governnment Code § 85.003(c) provides that "[a]
deputy serves at the pleasure of the sheriff." The sheriff nust
apply to the county conmm ssioners court for authority to appoint
enpl oyees to serve as deputies, assistants, clerks or jailers.

TeX. Loc. Govr. CobE ANN. 88 85. 005 and 151. 001. However, once the



comm ssioners court sets the nunber and salary of sheriff office
enpl oyees, it may not attenpt to influence the appointnent of any
person to an enpl oyee position. Tex Loc Govr. CobE ANN. § 151. 004.
Comm ssioners Court of Shelby County v. Ross, 809 S.W2d 754
(Tex. App. —Fyler 1991). W hold that the Reeves County
Comm ssioners Court had no authority under Texas | aw to change the
Appel lees from at-wll to just cause status, thereby preventing
Gonez fromtermnating sheriff's departnent enpl oyees who served
under a previous adm nistration wthout just cause.

Appel l ees argue that the sheriff's plenary authority is
restricted by 8§ 85.003(c) to deputized enpl oyees only, and does not
apply to appel | ees who served i n nondeputi zed positions. |In Texas,
enpl oyees of any elected official serve at the pleasure of the
el ected official, regardless of whether there is a statute which
specifies at-wll status. |In Renken v. Harris County, 808 S. W 2d
222 (Tex. App. —Houston [14th] 1991), the court found deputy
constables were at-will enployees, although a review of the
constabl e statute reveal s no at-wi || | anguage. TEx. Loc. Govt. CobE ANN.
§ 86.011. Li kewse, in Renfro v. Shropshire, 566 S W2d 688
(Tex. G v. App. —Eastl and 1978), the court found that county clerks
enjoy unfettered discretion in hiring and firing their enpl oyees.
Agai n, the statute contains no express provision that the deputy
serves at the pleasure of the clerk. Tex. Loc. Govr. CobE ANN. 8§ 82. 005.

While no Fifth Crcuit case squarely addresses the distinction
between deputies and other enployees of a Texas sheriff's

departnent, we observed in Barrett v. Thomas, 649 F.2d 1193 (5th



Cir.1981) that "[s]heriffs, like other elected county officials in
Texas, have indisputably w de-ranging discretion in the selection
of their enployees,"” Id. at 1199, and nmade no di stinction anong t he
rights of the plaintiff class which ranged fromclerical workers to
| aw enf orcenent personnel. [|d. at 1201.

Finally, the language relied on by Appellees appears in the

Reeves County Personnel Policy, which, by its terns, is not a

contract.! In Texas, absent any contractual limtations, either
party may end an enploynent relationship at will, with or w thout
cause. Where no express reciprocal agreenent dealing wth

procedures for discharge are included, enpl oyee handbooks
constitute no nore than general guidelines and do not create
contractual rights in enpl oyees. Joachimv. AT & T Information
Systens, 793 F.2d 113, 114 (5th Cir.1986).

We hold that the Reeves County Conm ssioners Court had no
authority wunder Texas law to nodify the sheriff's departnent
enpl oyees' at-will status, and that the Personnel Policy did not
give the Appellees a cognizable property interest in continued
enpl oynent that woul d serve to deprive Gonez of qualified imunity.

FI RST AMENDMENT CLAI MS
If Appellees have presented evidence supporting the
contention that they were fired because of their politica

affiliation or political beliefs, their First Amendnent clains are

"Furthernore, this Enpl oyees Handbook does not constitute
nor should it be considered a contract and may be changed at any
time at the sole discretion of Comm ssioners' Court at any
regular neeting with or without notice to the enpl oyees."”
(Record, Volune 4, exhibit 25, pp. 1-2)
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viable and should survive Gonez's notion for summary judgnent.
Correa v. Fischer, 982 F.2d 931, 933 (5th Cr.1993). Appel | ees
must establish a fact dispute in each of three areas to avoid
summary judgnent on their First Amendnent d ai ns; one, did the
Appel | ees suffer an adverse enpl oynent action, two, was that action
nmotivated by constitutionally inperm ssible reasons, and three,
were the Appellees within the class of public enployees of whom
political allegiance nmay be demanded?

Under M. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429
U S. 274, 97 S.Ct. 568, 50 L.Ed.2d 471 (1977), Appellees bear the
initial burden of show ng that constitutionally protected activity
(affiliation with the fornmer sheriff's canpai gn) was a substanti al
or notivating factor in Appellant's decision to termnate their
enpl oynent .

Therefore we nust first decide if, on the record before us,
there is a fact dispute on whether or not there was a triggering
personnel decision, either firing or failing to hire each of the
Appel | ees. The record contains the notice to the Appellees
advi sing themthat their services woul d not be needed as of January
1, 1993. Appellant contends that if Appellees had cone to talk to
him he would have considered hiring them so that the notice was
not a final determ nation on his part. He also contends that they
wer e unenpl oyed by operation of |aw on January 1, 1993, and they
failed to reapply for their jobs. The best that can be said for
Appellant's position on this issue is that it creates a fact

di sput e concer ni ng whet her Appel | ees suffered an adver se enpl oynent



deci si on.

Second, was inperm ssible political aninus a substantial or
nmotivating factor in the chall enged deci sions? The record contains
evidence that the Florez-Gonez race for sheriff was hotly
contested, with sone sheriff's departnent enpl oyees supporting each
candi date. Gonez had worked for many years as an enployee in the
sheriff's departnent under his opponent. He knew the Appell ees
well, including their work habits and faults, and even admts to
know ng whose candi dacy many of the sheriff's departnent enpl oyees
supported. Appellees ask this Court to rely on the inferences that
can be drawn from the circunstances of the canpaign and the
subsequent term nations to conclude that a fact dispute exists on
the issue of whether political aninus was a substantial or
nmotivating factor in their term nations.

Making this determ nation demands a sensitive inquiry into
such circunstantial evidence of intent as may be available.
Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U S. 252,
270-71, 97 S.&. 555, 566-67, 50 L.Ed.2d 450 (1977). Wi | e
cogni zant of the circunstantial nature of evidence typically
available in a case such as this, we hold that plaintiffs cannot
establish a fact dispute sinply by proving up a contested political
race and subsequent firings. Addi ng inadm ssi ble hearsay, for
exanple, Janie Rodriguez's deposition testinony that Gonez's
supporters told her she was "out the door" for not supporting him
will likewise not be enough to get past the summary judgnment

hurdl e. Even taken together, the clains do not fall into a pattern



fromwhich an i nference of political aninbsity can be drawn. See,
Correa v. Fischer, 982 F.2d 931, 934 (5th G r.1993) ("mass" firings
can suggest that enployees' termnations were not based on
i ndi vi dual consi derations, but rather on a political litnus test.)
The evidence in this record supports the conclusion that Gonez
wanted a reasonable l|level of loyalty and efficiency from his
enpl oyees, regardless of their political beliefs, which is a
perfectly legal notivation. MBee v. Jim Hogg County, Tex., 730
F.2d 1009, 1014 (5th Cr.1984). Al but one of the Appellees have
failed to offer evidence, circunmstantial or otherwise, that if
believed by a trier of fact, would create the causal connection
between political activities or beliefs and job term nations, which
is necessary to entitle themto a verdict on the i ssue of political
aninus firing.

Only Appel | ee Susan Urqui dez's case survives, on the basis of
Gonez's own affidavit testinony. Gonez related that Urquidez was
hired after the primary elections to fill a position that becane
avai l able when Raul Florez fired sone people who had supported
Gonez's canpaign. Gonez prom sed those people that he woul d put
them back to work if he cane into office. He wanted to send a
signal to his supporters that he valued and supported them
Although he had no adverse opinion about Urquidez's job
performance, he let her go and rehired a forner sheriff's
depart nent enpl oyee.

Urqui dez' s case, having survived the second step, nust then be

exam ned under the third step: was she within the exceptional



class of public servants of whom political allegiance nmay be
demanded? This third question requires the court to | ook at her
j ob description. In Barrett v. Thomas, 649 F.2d 1193 (5th
Cir.1981), this Court held that "the question is whether the hiring
authority can denonstrate that party affiliation is an appropriate
requi renent for the effective performance of the public office
involved." |d. at 1200-1201, citing, Elrod v. Burns, 427 U S. 347,
96 S. . 2673, 49 L.Ed.2d 547 (1976). In that case, the court
found that what has been terned the "confidential policynaking
exception"” did not apply to the plaintiff class which ranged from
clerical workers to | aw enforcenent personnel in a Texas sheriff's
office. 1d. at 1201. Although Gonez summari zes the Urquidez's job
in his affidavit, nowhere in the record have we found Appellee's
formal job duties set out. On the record before us, we do not have
enough information about Urquidez to disagree with the trial
court's finding that genuine issues of material fact renain.

Gonez characterizes the law in this area as conplex and
difficult to apply, reasoning that he therefore did not violate
clearly established lawin filling positions based on |loyalty and
trust. Gonez may be correct that the lawin this area is conpl ex,
fact specific and difficult to apply. However, he is not inmune
from the consequences of violating conplex laws, if they are
clearly established, as this one has been since at |east 1981.
Barrett v. Thomas, 649 F.2d 1193 (5th G r.1981).

CONCLUSI ON

Based on the foregoing, that portion of the trial court's
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order denying Gonez sunmary judgnent on all Appellees' due process
clains is REVERSED. That portion which denies summary judgnment of
the First Amendnent questions is AFFIRVED as to Appel | ee Urqui dez,
and REVERSED as to all other Appell ees.
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