I N THE UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-8775

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

W LL ARTHUR PALMER,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(Cct ober 27, 1994)
Bef ore REAVLEY, DeMOSS and STEWART, Circuit Judges.
CARL E. STEWART, Circuit Judge:

Pal mer was tried and convicted by jury of being a convicted
felon in possession of a firearm (Count 1), in violation of 18
U S C 88 922(g), 924(e), and of possessing an unregi stered sawed-
off shotgun (Count 2), in violation of 26 US. C. § 5861. He
appeal s his conviction, asserting that (1) after the parties had
stipulated that he had a prior felony conviction, the district
court inpermssibly allowed the governnent to present evidence of
his prior felony conviction and parole term and (2) sone of the
prosecutor's comments during oral argunent deprived himof a fair
trial. We affirm

FACTS
On Novenber 19, 1992, two San Antoni o Police Departnent patrol

officers observed WII Palner walking toward them on M ckl ej ohn



Street. Pal mrer was wearing a dark colored trench coat, and it
appeared to the officers that he carried sonething underneath his
coat. As the officers stopped and got out of their patrol car,
Pal mer ran. The officers chased hi mand observed hi mthrow down a
| ong dark object as he junped over a fence. They apprehended
Pal mer shortly thereafter. One of the officers returned to the
area where the dark object was thrown down and found a sawed-off
shot gun.

WI Il Pal mer had been convicted previously of nurder w thout
mal i ce and was on parole for life. He was indicted for count one,
being a felon in possession of a firearm in violation of 18 U S. C
88 922(g), and count two, being in possession of an unregistered
sawed-of f shotgun, in violation of 26 U S.C. § 5861.

Rel ative to the 8§ 922(g) offense, the parties stipul ated that
Pal mer had a prior felony conviction and that Palner "is guilty of
the prior conviction element of Count One of the instant
i ndi ctnent."

Palmer filed a nmotion in limne "seeking to exclude any
evi dence of prior conviction, or other crinmes, wongs, and acts and
the fact of the prior conviction," on grounds of the stipulation.
In the supporting nenorandum he argued that such evidence was
irrelevant under Fed.R Evid. 402, but that "if relevant to a
particular issue, pursuant to Rule 404(b), such evidence is

excludable at the court's discretion, under Rule 403, for reasons



of prejudice."? Prior to trial, the defense objected to the
introduction of testinony by Palner's state parole officer and
evi dence of his parole-release conditions, citing Rules 401, 403,

and 404(b) and this Court's opinion in United States v. Beechum

582 F.2d 898 (5th Cir. 1978) (en banc), cert. denied, 440 U S. 920

(1979). The governnent responded: "W're offering [the parole
officer's] testinony as circunstantial evidence the Defendant knew
he coul d not possess a gun . . . as a condition of his parole. He
al so knew that he couldn't violate local, state, nunicipal, and
federal laws. It also goes to show why he ran fromthe police that
night." The court overrul ed the defense objections.

The first governnent trial witness was Palner's state parole
officer, Maria Ramrez. She testified about the fact of Palnmer's
status as a felon and about his know edge of the conditions of
par ol e. The governnent then offered into evidence Palner's
certificate of parole as governnent Exhibit 1. The certificate
i ndi cated that he was aware of the rules. It also stated that his
parole termwas "Life" and that he was required to undergo drug and
al cohol treatnent as a special condition of parole.

Def ense counsel objected to introduction of the certificate
based on the grounds stated in the notion in limne, particularly

the stipulation of adm ssion that's of record in this case. The

! Federal Rule of Evidence 403 provides as foll ows:

Al t hough relevant, evidence my be excluded if its
probative value is substantially outwei ghed by the danger of
unfair prejudice, confusion of the issues, or msleading the
jury, or by considerations of undue delay, waste of tinme, or
needl ess presentation of cunul ative evi dence.
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court overruled this objection. Upon conpletion of all the
evi dence, charging of the jury, and closing argunents of counsel,
the jury found Palner gquilty as charged. The district court
sentenced himon count one to 262 nonths, to be followed by five
years of supervised rel ease, and on count two to 120 nonths, to be
foll owed by three years of supervised release. Both the terns of
i nprisonnment and the terns of supervised release are to be served
concurrently. Palner appeals his convictions.
DI SCUSSI ON

Pal mer contends first that the stipulationrenderedirrel evant
all evidence of his prior conviction and that the adm ssion of this
evidence was reversible error. W review a trial court's
evidentiary rulings and determ nations of relevance for abuse of

discretion.? United States v. Lopez, 979 F.2d 1024, 1032 (5th Cir.

1992), cert. denied sub nom, Ramrez v. United States, = U S

113 S. Ct. 2349, 124 L.Ed.2d 258 (1993); United States v. WIllians,

900 F.2d 823 (5th Cr. 1990).

2 The governnent points out that (1) Pal nmer did not present
to the district court his argunent that the contents of the
certificate are prejudicial, and (2) regarding the parole
certificate, Palnmer requested neither redaction of irrelevant
portions nor any limting instruction. For these reasons, the
governnent asserts that "plain error"” is the correct standard of
review for Palnmer's objection to specified contents of the
certificate. We disagree because Palner's objection included
references to the Fed.R Evid. 403 balancing test which we find
sufficiently specific to preserve for appeal the issue of the
certificate's prejudicial effect. See and conpare, United States
v. Jimnez lLopez, 873 F.2d 769, 773 (5th Gr. 1989); Fed.R Evid.
103(a)(1). Gven Palner's tinmely objections to the adm ssion of
this certificate, Palner was not required to attenpt to nake the
certificate properly adm ssible. See and conpare, United States v.
Morrow, 537 F.2d 120, 145 n. 38 (5th Cr. 1976).

4



The Effect of the Stipul ation

As a general rule, a party may not preclude his adversary's

proof by an adm ssion or offer to stipulate. United States v.

Spletzer, 535 F.2d 950, 955 (5th Gr. 1976); United States v.

Ponce, 8 F.3d 989, 993 (5th Cr. 1993). Nonet hel ess, this
principle, like all rules of evidence, is subject to the provision
that where the probative value of relevant evidence is

substantially outweighed by its potential for unfair prejudice, it

shoul d be excluded. Spletzer, Id.; Fed.R Evid. 403. An inportant
considerationrelating to probative value is the prosecutorial need

for such evidence. Spletzer, 1d. Another central consideration in

determ ning probative value is how strongly the proffered evi dence
tends to prove an issue of consequence in the litigation. See

United States v. Beechum 582 F.2d 898, 914-915 (5th Gr. 1978) (en

banc) cited in United States v. Grassi, 602 F.2d 1192 (5th Gr.

1979), vacated and renanded, 448 U. S. 902, 100 S. Ct. 3041, 65

L. Ed. 2d 1131, on remand, 626 F.2d 444 (5th Cr. 1980).

As stated by the First Crcuit (en banc), "[a] decision to
honor a stipul ation concerning the predicate crinme in a felon-in-
possession case in no way trenches upon the right of the
prosecution to make a full presentation of the crinme currently

charged.” United States v. Tavares, 21 F.3d 1, 3 (1st Cr. 1994).

After a stipulation of the fact of a predicate conviction for the
felon in possession of a firearm offense, the |egal question of
status is still a relevant issue; however, the predicate crine is

significant only to denonstrate status, and the issue of status



does not depend upon the probative value of the evidence. See and

conpare, United States v. Chapnman, 7 F.3d 66, 69 (5th Gr. 1993);

see al so, Tavares, 21 F.3d at 4.

Adm ssibility of the Stipulation and Ranirez' Testinony

Ramrez testified that as Pal ner's parol e supervi sor, she had
explained to himthe rules by which he had to abide as a parol ee.
These included the condition that he obey all municipal, county,
and federal laws and that he may not possess or have any type of
weapon or illegal weapon, that can cause bodily injury. Ramrez
testified about whet her Pal ner knew he was not to possess a weapon,
but she did not testify about the nature of the predicate of fense.
W find no abuse of the district court's discretion in its
determ nation that Ramrez' testinony was adm ssible with regardto
Pal mer's parole status. Ram rez' testinony about Palner's
condi ti ons of parole went beyond the question of the "fact" of the
prior conviction, but did not enbrace either the nature or other
details about that offense. The governnent carefully tailored the
testinony elicited from Ramrez to avoid any inpermssible
reference to the predicate offense, as well as to avoid any
information which related to Palnmer's character or propensity
toward crim nal behavior. For this reason, we find no error in the
adm ssion of Ramrez' testinony.

Li kewi se, we find no error in the adm ssion of the stipul ation
itself. The stipulation apprised the jury that Palnmer had a prior
felony conviction, thus it was evidence of Palner's status. The

district court later instructed the jury that "The parties have



stipul ated that defendant has been convicted of a crinme punishable
by inprisonnent for a termin excess of one year, and you shoul d
regard this second elenent as proven beyond a reasonabl e doubt."
The stipul ati on was neither irrel evant nor i nadm ssi bl e, regardl ess
of Palnmer's reasons for stipulating.?

Admi ssibility of the Parole Certificate

Neither the stipulation nor Ramrez' testinony included
evi dence about the nature of the prior conviction. This is not so
regarding the parole certificate. The governnent argues that the
parol e certificate was adm ssible to showthat Palner fled fromthe
police officers because he knew that he was not permtted to
possess a firearm?* However, Ramrez' testinony established
Pal mer's awareness that he could not legally possess a firearm
Through her testinony, the jury heard evidence of the parole
conditions prior to introduction of the parole certificate; the
jury heard further evidence that Palnmer knew these conditions
before he ran fromthese police officers. Thus, at the tine the
parole certificate was offered, the governnent already had
acconpl i shed what it set out to do.

Unsatisfied with just having the testinony before the jury,
the governnment introduced the certificate and, in so doing,

over | ooked | anguage on the certificate which told the jury that

3 Palner asserts that he entered the stipulation in order to
keep fromthe jury all evidence about his prior conviction.

4 Pal ner concedes that the evidence introduced provides, "at
best, an attenuated inference that Palner fled because he was on
parole."



Pal mer's prior conviction was one for which he received parole for
life, and for which he was required to undergo drug/alcohol
treatnent.>®

This informationis simlar to information about the nature of
the predicate offense. Gven the parties' stipulation, evidence of
the predicate offense has no probative value apart from

establishing Pal ner's status. See, Chapman, 7 F.3d at 69, and

Tavares, 21 F.3d at 4. The fact that Pal mer was on parole for life
and was subject to drug and al cohol treatnent inproperly focused
part of the jury's attention toward matters which were not
probative of the elenents of the charged offenses. Though we find
clear error in adm ssion of the unredacted parole certificate, for
the reasons nore fully stated herein we concl ude that the error was
harm ess under the unique facts of the case.

Prosecutorial M sconduct

Pal ner asserts that the prosecutor (1) accused the defense
counsel of attenpting to deceive the jury, (2) attenpted to shift
the burden of proof to Palnmer, and (3) argued outside the record
evi dence.

Counsel is accorded wi de | atitude during closing argunent, and
this court gives deference to a district court's determ nation

regarding whether those argunents are prejudicial and/ or

inflammatory. United States v. WIlis, 6 F.3d 257, 263 (5th Cr

5> The record gives no indication that the jury did not
receive the parole certificate as part of the case exhibits at the
end of the trial. Mreover, defense counsel's assertion that the
certificate was al so published to the jury during the testinony of
Ram rez was not rebutted by the governnent.
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1993) (citation and internal quotation marks omtted). Qur task in
reviewi ng a claimof prosecutorial m sconduct is to deci de whet her
the m sconduct casts serious doubt upon the correctness of the
jury's verdict. |d. The three factors we consider in deciding
whether to reverse the defendant's conviction due to inproper
prosecutorial argunent are as follows: (1) the magnitude of the
prejudicial effect of the prosecutor's remarks, (2) the efficacy of

any cautionary instruction by the judge, and (3) the strength of

the evidence supporting the conviction. United States v. Casel
995 F.2d 1299, 1308 (5th Gr. 1993) (citation and internal
quotation marks omtted), cert denied, = US _ , 114 S. C
1308, 127 L.Ed.2d 659 (1994). The magnitude of the prejudicia
effect is tested in part by |ooking at the prosecutor's remarks in
the context of the trial in which they are nade and attenpting to
elucidate their intended effect. WIllis, 6 F.3d at 264; Casel, 995
F.2d at 1308.

The first chall enged comment is as foll ows:

Def ense counsel wants you to focus on these little

di scr epanci es: was [Palner] ten feet away, was he

fifteen feet away. D d he take two steps this way and

then go north or did he run straight north. He wants you

to focus on those little, tiny, immterial matters,

because he wants to confuse you. He wants to throw up a

snoke screen

According to Palnmer, this was a comment on t he exercise of his
right to counsel or a claimthat defense counsel used his skill to
mani pul ate or mslead the jury. Palnmer cites as support for this

argunent United States v. MDonald, 620 F.2d 559, 564 (5th Cr.

1980). Pal ner al so asserts that the prosecutor's comment that the



defense asked the jury to believe that the officers lied was a
m scharacterization and was error. W disagree.

We find McDonal d i napposite. There, the prosecutor's conments
about defense counsel's presence during a search were inproper
because they likely gave rise, in the average juror's mnd, to
i nferences which included (1) the attorney aided in or tolerated
destruction of evidence, and (2) the defendant would not have
gotten a | awer unless he was guilty. By contrast, the context of
the instant statenents reveals that the prosecutor nerely outlined

his view of the defense strategy. See and conpare, United States

v. Wsenbaker, 14 F.3d 1022, 1028 (5th Gr. 1994); United States v.

Frascone, 747 F.2d 953, 957-958 (5th Cr. 1984). Mor eover, the
testinony of the officers was such that the prosecutor's comment
di d not anount to a m scharacterization. W find no error in these
coment s.

Pal ner al so argued that the district court's comment to the
jury, that argunent of counsel was of no concern and was not
evi dence, exacerbated the error fromthe prosecutor's comments. W
disagree. Viewed in its context, this coment was not error.

Prior to oral argunent, the prosecutor asked the district
court to prohibit defense counsel fromreferring to wtnesses who
did not testify. The district court ruled that, if the defense
says the governnent did not subpoena the wtnesses, then the
governnent can say that the defense did not subpoena them
Def ense counsel responded "All right. That's fine, judge . . . |

mean, |'Il agree to that." Defense counsel stated that he woul d
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tal k about the burden of proof, but would not talk about the
governnent's failure to produce wi tnesses. |In closing argunent,
defense counsel twice referred to unsubpoenaed w tnesses. The
second tine, defense counsel further stated "You can ask yourself,
wel |, what version would they have given if they were here? .

| f they're not subpoenaed, they're not going to be here." Palner's
second and third categories of alleged prosecutorial m sconduct
occurred during rebuttal when the prosecutor stated the foll ow ng:

[ Prosecutor]: Ladies and gentl enen, defense counsel has
t he exact sane subpoena power that the governnent has.

[ Def ense Counsel ] : (bj ection, your honor. Counsel is
attenpting to shift the burden of proof.

The Court: Overrule the objection.

[ Prosecutor]: |If he wanted to subpoena those police officers
that weren't here, he could have done it. Wiy didn't he?
They woul d have told you the sane story that the two officers
that were here told you

[ Def ense Counsel]: Objection, your honor. That's outside the
record. It's inproper.

The Court: Overrule the objection.

[ Prosecutor]: Dom ngo and Bobby? He could have subpoenaed
them if he wanted you to hear their stories. | didn't
subpoena them it's not necessary. You have the evidence, the
facts that you need to convict WII Palner, right here.

There was no further conment on the unsubpoenaed w tnesses or the
subpoena power of the respective parties. Viewed in context, we
find no error in the prosecutor's response regardi ng the subpoena
power of the defendant. Rather than an inperm ssible shift of the
burden of proof, these coments were a response to defense
counsel's argunent. However, we do find that the prosecutor's
coment on evi dence outside the trial was i nperm ssi bl e even t hough
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it was provoked. It was error for the prosecutor to tell the jury
what w tnesses who did not testify would have said had they
testified.

Har nl ess Error Anal ysi s

We have determ ned that through the parole certificate, the
jury received information which had a tendency to suggest a
decision on an inproper basis. W have also found that the
prosecutor's reference to evidence outside the record was an
i nproper and unnecessary comment. W now turn to exam ne whet her
these errors were harnml ess or warrant reversal.

An error is harmless if the reviewing court is sure, after
viewing the entire record, that the error did not influence the

jury or had a very slight effect onits verdict. United States v.

Quintero, 872 F.2d 107, 111 (5th Cr. 1989) cert. denied, 496 U S

905, 110 S. . 2586, 110 L.Ed.2d 267 (1990), quoting United States

v. Heller, 625 F.2d 594, 599 (5th Cr. 1980). Reversal based on
i nproper argunment by the prosecutor is not called for when there
has not been a strong showing of a deleterious effect upon the
right to a fair trial. Casel, 995 F.2d at 1308.

The jury heard evidence of the follow ng: Two experienced
police officers saw Pal mer at approximately 9:45 p.m He was about
fifteen feet fromthemin the street when they first saw hi m and,
for a nonent, the headlights on their patrol car illum nated him
It appeared to both officers that Palnmer was holding a weapon
underneath his trench coat. Wen they stopped to contact him he

turned to run. H's trench coat opened just enough for one of the
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officers to see a weapon inside the coat. During the brief chase,
the other officer saw Palner throw or toss a |ong, dark object.
When the chase ended, Pal ner was handcuffed on the ground. The
officer returned to the exact area where he had seen the object,
only a few feet away fromwhere Pal ner | ay on the ground, and found
a sawed off shot-gun.

Pal ner attenpted to point out conflicts between the officers’
testinony and argued that the officers were m staken in what they
t hought they saw. Palner did not assert that the officers |ied.
| nstead, his defense was that the police officers were m staken in
t hat al though they found a firearmin Palnmer's vicinity, Pal mer had
not possessed it. Palner highlighted differences in the officers’
testinony, such as whether his hand held the weapon inside or
outside the trench coat and the distance between Palner and the
of ficers when they saw him

The officers' testinony was not identical. However, the
variances were due to the different vantage points and different
duties they exercised during the brief chase. One officer chased
Pal mer and never |ost sight of himuntil the end of the chase.
That officer saw Palnmer toss the |ong dark object. The ot her
of ficer sawthe gun under the trench coat but had taken a different
route than Palnmer and the first officer in order to cut off
Pal ner's path of escape. The first officer did not say the object
was a gun; the second officer did not say he saw Pal ner throw down
the gun. Neverthel ess, the direct testinony between the two

officers was such that the jury had a clear picture of what
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occurred between the tine the officers saw Pal nmer and the tinme he
was appr ehended.

To the extent that the jury's ability to believe the defense
version of the facts was curtailed by the prejudicial information
on the parole certificate, the adm ssion of this evidence was
har n ess. However, in light of the direct evidence that the
officers saw Pal ner with the shotgun, we are sure that any effect
upon the jury's verdict fromthis prejudicial information was very
slight. For this reason, we find that the error in admtting this
prej udi ci al information was har m ess. Under di fferent
circunstances, the admssion of the information on this parole
certificate would require reversal

For the sanme reason, we find it unlikely that the coment nade
during closing argunent influenced the jury verdict. Mor eover,
Pal mer has nmade no showi ng of a deleterious effect upon his right
to a fair trial based upon this comment. W find that the
prosecutor's comment does not rise to the level of reversible
error. Accordingly, Palnmer's conviction is affirned.

CONCLUSI ON

The governnment concedes in brief that the parties' stipulation
rendered irrel evant any specific evidence of the prior conviction,
but contends that the stipulation does not renove fromthe jury's
consideration the stipulated elenent of the offense. We have
determ ned that the existence of the stipul ati on does not nean t hat
evi dence of the fact of Pal nmer's predicate offense i s i nadm ssi bl e.

For this reason, we have no quarrel with the district court's
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ruling on adm ssion of Ramrez' testinony or adm ssion of the
stipulation. The adm ssion of the unredacted parole certificate
was error, as was the prosecutor's coment on evidence which had
not been presented to the jury. Neverthel ess, we find that
Palmer's convictions nust be AFFIRVED because wunder the

circunstances of this case, these errors were harmnl ess.
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