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Bef ore H G3 NBOTHAM SM TH and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

The plaintiff, Mark S. Vojvodi ch, brought this action agai nst
Sheriff Ralph Lopez, claimng that he was transferred from his
previous position in the Bexar County Sheriff's Ofice because of
his political activity and affiliation in violation of his First
Amendnent rights. The district court granted sunmary judgnent in
favor of the sheriff, holding that, because the deputy occupied the
position of a "policymaker," his First Anmendnent rights were
out wei ghed by the sheriff's interest in having a |oyal enployee.
As it applied an incorrect |legal standard in determ ni ng whet her
the deputy's rights were infringed, we vacate the district court's
summary judgnent, and remand for further proceedings.

| . BACKGROUND

Deputy Mark Voj vodi ch worked as a Bexar County Deputy Sheriff

for over ten years, during which tine he worked his way up the

chain of command. In 1992, he was pronoted to |ieutenant and



assi gned as commander of the Narcotics Unit of the Bexar County
Sheriff's Ofice (BCSO. The Narcotics Unit is a field conmand
within the Crimnal Investigations Division.!

Over the years Deputy Vojvodich served as a delegate to the
Republ i can National Comm ttee and as a nenber of several republican
organi zations, including the Young Republicans dCub and the
Republican Mens d ub. In 1992, Deputy Vojvodich actively
canpaigned for the re-election of then-incunbent republican
sheriff, Harlon Copel and. Deputy Vojvodich served on Sheriff
Copel and' s canpai gn conmttee, attended political canpaign events

and fundraisers, associated wth canpaign staff at canpaign

lUnder Texas | aw, sone sheriffs' departnments, of which BCSO
is one, may establish a civil service systemfor their enployees.
See Tex. Local CGov't Code Ann. § 158.032 (West Supp.1995). The
BCSO el ected to do just that. Accordingly, the Bexar County
Cvil Service System Comm ssion was created. |t adopted rules
regardi ng various aspects of enploynent with the BCSO i ncl udi ng
pronotions, disciplinary, grievances, and "other matters"
relating to enpl oyee advancenent and benefits. 1d. 8§ 158.035.
These rul es announce, inter alia, a county policy to pronote
enpl oyees and to adm nister "all other matters affecting [their
enpl oynent], including ... transfers [and] denotion[s] ...
Wi thout regard to ... political affiliation.” Rules of Bexar
County Sheriff's Gvil Service Conmin 8 4, at 12 (Mar. 14, 1985,
as revised through May 21, 1992). The rules also restrict
sonewhat the political activities of civil service enpl oyees.

These rules apply to all departnent enpl oyees except
t hose positions that the sheriff specifically elects to
exenpt fromthe civil service system The Bexar County
Sheriff is entitled by law to exenpt up to ten positions.
See Tex.lLocal Gov't Code Ann. § 158.038(b). The defendant,
Sheriff Ral ph Lopez, did not choose to exenpt Deputy
Voj vodi ch' s position as Narcotics Commander. Accordingly,
Deputy Voj vodi ch held a "non-exenpt" position within the
BCSO thus, the terns and conditions of his enploynent were
governed by the rules. Sheriff Lopez does not allege that
Deputy Voj vodi ch violated any rules, even though the deputy
was active politically.



headquarters, donated noney to the canpai gn fund, and urged friends
and associates to vote for Copel and. In the election, Sheriff
Copel and was opposed by Ral ph Lopez, a denocrat.

That Deputy Vojvodich supported Sheriff Copeland was wel
known within the BCSO. In fact, on one occasion a Lopez supporter
wthin the sheriff's office tried to recruit Vojvodich to support
Lopez's candidacy, but the deputy refused. On el ection day,
however, Deputy Vojvodi ch's candi date was defeated. The voters of
Bexar County elected M. Lopez sheriff, and he assuned his duties
on January 1, 1993.

As part of the transition process, Sheriff Lopez asked Deputy
Voj vodich to prepare a report on the operations of the Narcotics
Unit. The deputy conplied, preparing a forty-page report in which
he proffered several recommendations. Concurrently, Deputy
Voj vodi ch continued to direct the day-to-day operations of the
unit. Vojvodich clains that, although he had opposed the el ection
of Sheriff Lopez, he continued to serve loyally in his position as
narcotics conmander .

Sheriff Lopez clains that upon taking office he eval uated the
performance of all units within the BCSO This eval uation, Sheriff
Lopez clains, revealed that the narcotics unit was not operating
productively. Sheriff Lopez asserts that he and Deputy Vojvodich
di sagreed as to the appropriate manner of inproving productivity.
When the narcotics unit thereafter failed to denonstrate what the
sheriff believed to be satisfactory progress, the sheriff

transferred Deputy Vojvodich to head the Conmuni cations/Di spatch



Di vi si on. The sheriff insists that the position to which he
transferred Vojvodich was equal in prestige to the position
previously held by Vojvodich in the narcotics unit.

Deputy Voj vodich clains that he was unaware that the sheriff
was evaluating the unit. He also disputes the Sheriff's assertion
that the two disagreed on how to inprove the operations of the
narcotics unit. Vojvodich clains that at no tinme while he headed
Narcotics did the Sheriff express dissatisfaction wth his
performance or that of the unit. 1In fact, Vojvodich clains, it was
not until this litigation that he | earned that he was transferred
for all eged unsatisfactory performance. Unlike the sheriff, Deputy
Voj vodi ch sees his transfer as a denotion.?

Deputy Vojvodich also clains that Sheriff Lopez either failed
or refused to pronote him to Night Chief, a position that was
created during the tenure of the previous sheriff. According to
Voj vodi ch, the N ght Chief position was declared by the Gvil
Service Conmi ssion to be a non-exenpt, Captain-|level position. As
such, Deputy Vojvodich argues that, according to the civil service
systemrul es, he shoul d have been pronoted to the position because
he was the top candi date on the applicable pronotion list. Deputy

Voj vodich was not pronoted, however, and on Sheriff Lopez's

2The fornmer Chief of Crimnal Investigations, James De
Lesdernier, affirmed that, based on his | aw enforcenent
experience, "an involuntary transfer fromthe position of
Nar coti cs Lieutenant to Communi cati ons/ Di spat chi ng Li eut enant
woul d be a punitive transfer to a |l ess desirable, |ess
prestigious position." Deputy Vojvodich also stated that his new
position offered | ess job satisfaction, fewer benefits, and that,
in his view, the transfer was a "career setback."

4



recomendati on the position was subsequently abolished.

Vojvodich insists that he was transferred and denied the
pronmotion to Night Chief solely because he is a republican and
because he supported Lopez's opponent in the general election.
Vojvodich filed suit in federal district court alleging that
Sheriff Lopez had violated his state and federal constitutiona
rights.

Lopez disputes any retaliatory notive for his decision to
transfer Deputy Vojvodich to Communications/D spatch or for his
recommendation to abolish the Night Chief's position. The sheriff
states that he transferred Vojvodich fromnarcotics because he was
not satisfied with the performance of the Narcotics Unit, he
di sagreed with Deputy Vojvodich regarding the organization of the
unit, and he wanted better to utilize Vojvodich's know edge of and
interest in conputers and conmuni cati ons technol ogy. Sheriff Lopez
li kewi se denies that any political aninus notivated his
recommendation to elimnate the Ni ght Chief position, claimngthat
he favored abolishing the position because he believed it would
cause an unnecessary expenditure of funds.

Sheriff Lopez noved for sunmary judgnent on three grounds:
that he is entitled to qualified imunity; that Deputy Vojvodich
occupi ed the position of a "policymker" and thus could be denoted
because of his political activities; and that Vojvodich failed to
produce evidence that he was transferred because of activities
protected by the First Arendnent. The district court granted the

sheriff's notion based solely on the court's finding that the



deputy was a policynmaker and thus was subject to the action taken
on the grounds of political activity. After so ruling, the court
di sm ssed without prejudice the deputy's supplenental state-|aw
cl ai ns. Deputy Vojvodich tinely appealed the district court's
ruling.
1. DI SCUSSI ON

On this appeal, we reviewonly the district court's summary
di sm ssal of Deputy Vojvodich's federal-law clains. W review a
summary judgnent by exam ning "the record under the sane standards
whi ch guided the district court."® Summary judgnent is appropriate
when no genuine issue of material fact exists, and the novant is
entitled to judgnent as a matter of law. 4 |In determ ning whether
the grant was proper, we view all fact questions in the |ight nost
favorable to the nonnovant. Questions of law are reviewed de
novo. °

A

W may assunme wthout deciding that the district court's

factual finding that Deputy Vojvodich was a "policymker" was not

clearly erroneous.® Even if this finding is supported, however,

Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th
Cir.1988).

“Cel otex Corp. v. Catrett, 477 U. S. 317, 322-25, 106 S.C
2548, 2552-53, 91 L.Ed.2d 265 (1986).

WAl ker, 853 F.2d at 358.

5 Pol i cymaker" has been defined, in part, as a public
enpl oyee "whose responsibilities require nore than sinple
m ni sterial conpetence, whose decisions create or inplenent
policy, and whose discretion in performng duties or in selecting
duties to performis not severely [imted by statute, regul ation,

6



the district court erred by granting summary judgnent in favor of
Sheriff Lopez based solely on its finding that Vojvodich had
occupi ed a policynmaking position. The district court apparently
believed that Deputy Vojvodich's First Anmendnent interests were
necessarily outwei ghed by Sheriff Lopez's interests as a matter of
| aw si nply because it classified Vojvodich as a policynmaker. That
is not the case.

Al t hough the fact that a public enpl oyee hol ds a pol i cymaki ng
position is relevant to the required bal ancing of interests, it is
not the ultimate determnation. |n Branti v. Finkel,’ the Suprene
Court expressly rejected the categorical approach used here by the
district court. The Branti Court explained that "the ultimte
inquiry is not whether the |abel "policymaker' or "confidential
fits a particular position; rather, the question is whether the
hiring authority can denonstrate that party affiliation is an
appropriate requirenent for effective performance of the public
of fice involved."® Indeed, the Suprene Court clearly indicated in
Branti that "party affiliationis not necessarily relevant to every

pol i cymaki ng or confidential position."?®

or policy determ nations nade by supervisors."” Stegnaier v.
Tramrel |, 597 F.2d 1027, 1035 (5th Cr.1979). "[C]onsideration
shoul d al so be given to whether the enployee acts as an advi sor
or fornmulates plans for the inplenentation of broad goals."
Gonzal ez v. Benavides, 712 F.2d 142, 149 (5th C r.1983) (quoting
Elrod v. Burns, 427 U.S. 347, 96 S.C. 2673, 49 L.Ed.2d 547
(1976)) .

‘445 U.S. 507, 100 S.Ct. 1287, 63 L.Ed.2d 574 (1980).
®Branti, 445 U.S. at 518, 100 S.Ct. at 1295.
°l d.



In Connick v. Myers, ¥ the Suprene Court agai n addressed the
First Amendnent rights of public enployees, and expressly adopted
t he bal ancing analysis first recognized in Pickering v. Board of
Education. ! Under Connick and Pickering, the court's task "is to
seek "a balance between the interests of the [enployee], as a
citizen, in comenting upon matters of public concern and the
interest of the State, as an enployer, in pronoting the efficiency
of the public services it perforns through its enpl oyees.' "2

To assert the protections of the First Anmendnent, the
enpl oyee nust establish, as a threshold matter, that his speech or
activity related to a matter of public concern.®® |In the present
case, there can be no question that the clained activity,
associating with political organizations and canpaigning for a
political candidate, related to a matter of public concern.* |If
the plaintiff neets this burden, the enployer then nust establish
that its interest in pronoting the efficiency of the services
provided by its enployees outweighs the enployee's interest in

engaging in the protected activity.® This analysis inreality is

10461 U.S. 138, 103 S.Ct. 1684, 75 L.Ed.2d 708 (1983).

11391 U.S. 563, 88 S.Ct. 1731, 20 L.Ed.2d 811 (1968).

2Conni ck, 461 U.S. at 142, 103 S.C. at 1687 (alteration in
original) (quoting Pickering, 391 U S. at 568, 88 S.Ct. at 1734).

B3Conni ck, 461 U. S. at 146, 103 S. Ct. at 1690.

¥“Coughlin v. Lee, 946 F.2d 1152, 1158 (5th Cir.1991).

BUnited States Dep't of Justice v. Federal Labor Rel ations
Aut h., 955 F.2d 998, 1005 (5th G r.1992).

8



a sliding scale or spectrum upon which "public concern' is
wei ghed agai nst di sruption. "1
We have repeatedly recognized that "a stronger show ng of
disruption may be necessary if the enployee's speech nore
substantially invol ves matters of public concern."' This Court has
al so noted that in "cases involving public enployees who occupy
policymaker or confidential positions ... the governnent's
interests nore easily outweigh the enployee's (as a private
citizen)."® These general observations, however, do not negate the
of t repeat ed warni ng that because of the wi de variety of situations
in which this issue mght arise, each case shoul d be consi dered on
its particular facts.?®®
In evaluating particular cases, this Court has | ooked to the
factors discussed by the Suprene Court in Connick. Although not

i ntended to be the excl usive considerations, these factors incl ude

(1) the degree to which the enpl oyee's protected activity invol ved

Cick v. Copeland, 970 F.2d 106, 112 (5th G r.1992);
Mat herne v. WIlson, 851 F.2d 752, 761 (5th G r.1988); Gonzal ez
v. Benavides, 774 F.2d 1295, 1302 (5th G r.1985), cert. denied,
475 U.S. 1140, 106 S.Ct. 1789, 90 L. Ed.2d 335 (1986).

Y"Gonzal ez, 774 F.2d at 1302 (citing Connick, 461 U. S. at
152, 103 S .. at 1693); see Kinsey v. Salado Ind. Sch. D st.,
950 F.2d 988, 994 (5th Cr.) (en banc), cert. denied, --- US --
--, 112 s. . 2275, 119 L.Ed.2d 201 (1992); id. at 1000
(ol dberg, J., dissenting); WMatherne, 851 F.2d at 761; MBee v.
Ji m Hogg County, Tex., 730 F.2d 1009, 1017 (5th G r.1984) (en
banc) .

8Ki nsey, 950 F.2d at 994 (citing Rutan v. Republican Party
of Ill., 497 U S. 62, 110 S.C. 2729, 111 L.Ed.2d 52 (1990));
see also id. at 998 (Hi ggi nbotham J., concurring).

¥Conni ck, 461 U.S. at 154, 103 S.Ct. at 1694; Pickering,
391 U.S. at 569, 88 S.Ct. at 1735; MBee, 730 F.2d at 1014.

9



a matter of public concern, and the gravity of that concern, (2)
whet her cl ose working rel ati onshi ps are essential tofulfillingthe
responsibilities of the public office and the extent to which the
enpl oyee's protected activities mnmay have affected those
relationships, (3) the tinme, place, and manner of the enpl oyee's
activities, and (4) the context in which the enployee's activities
were carried out.? A proper consideration of these factors all ows
a court to balance the plaintiff's interest in the clained
protected activity against the alleged disruption caused by that
activity to the effective and efficient fulfillnment of the
governnment's public responsibilities.

W have no doubt that the governnment has a "legitimte
interest in maintaining proper disciplineinthe public service, to
the end that its duties nmay be discharged with efficiency and
integrity."2! In addition, we recognize that "party affiliation may
be an acceptable requirenment for sone types of governnental
enpl oynent. Thus, if an enployee's private political beliefs would
interfere with the discharge of his public duties, his First
Amendnent rights may be required to yield to the State's vita
i nt er est in mai nt ai ni ng gover nnent al ef fectiveness and

efficiency."? Likewise, a private citizen's right to freedom of

20See Connick, 461 U.S. at 151-53, 103 S.Ct. at 1692-93;
Ki nsey, 950 F.2d at 995-96; MBee, 730 F.2d at 1013.

2IMcBee, 730 F.2d at 1013 (citing Connick, 461 U.S. at 150,
103 S.Ct. at 1691).

2Branti, 445 U.S. at 517, 100 S.C. at 1294; see
Soderstrumv. Town of Gand Isle, 925 F.2d 135 (5th Cr.1991)
(police chief's personal secretary served in position of

10



speech, even political speech, "is not absolute, insofar as it
conflicts with his role as a public enployee."?

In the present case, however, Sheriff Lopez has failed to
allege that the deputy's political activities had any effect
what ever on BCSO operati ons. In fact, the sheriff insists that
Deputy Voj vodich's political activities were wholly irrel evant, and
that his enploynent actions were based entirely on other,
nonpolitical factors. Because the sheriff has not alleged that
Vojvodich's activities actually or potentially affected the
Sheriff's Ofice's ability to provide services, there sinply is no
countervailing state interest to wei gh agai nst the enpl oyee's First
Amendnent rights. Thus, we cannot affirmthe sunmary judgnment in
favor of Sheriff Lopez on this basis.

B

Sheriff Lopez also noved for summary judgnent on the
alternative grounds that (1) Deputy Vojvodich failed to produce
evidence that his transfer was notivated by his political
affiliation or activities, and (2) the Sheriff was entitled to
qualified imunity. Because it granted summary judgnent based
solely on the finding that Deputy Vojvodi ch was a policymaker, the
district court did not address either of these alternative grounds.

W may affirm a decision on grounds other than those upon
which the district court ruled, so we next consider each of the

argunents in turn. Wen we do so in light of the sunmary judgnent

confidence requiring conplete |oyalty).
2Ki nsey, 950 F.2d at 992.
11



record before us, we conclude that Sheriff Lopez has not
established entitlenent to summary judgnent on either basis.
1. CAUSATI ON

Sheriff Lopez contends that Deputy Vojvodich failed to subm t
sufficient evidence to establish that Sheriff Lopez's actions were
nmotivated by Deputy Vojvodich's protected activities. To be
entitled to summary judgnent, Sheriff Lopez nust show t he absence
of a genuine issue of material fact on the causation el enent of
Voj vodich's claim We hold that Deputy Vojvodich has presented
sufficient evidence on this issue to create a question of fact for
the jury.

To showthat his political affiliation or activities notivated
the Sheriff, Vojvodich provides evidence that (1) he was a
republican, and Sheriff Lopez was a denocrat, (2) he actively
canpaigned for the 1incunbent whom Sheriff Lopez eventually
defeated, (3) his support of the incunbent's candi dacy was well
knowmn within the BCSO generally, and in particular by Sheriff
Lopez's supporters there, (4) within three and a half nonths after
Sheriff Lopez assuned office, the Deputy was transferred to a | ess
desirabl e position w th di mni shed prestige and career opportunity,
even though his performance eval uations were satisfactory and the
Sheriff had expressed no dissatisfaction with his perfornmance, and
(5 wthin the sane tinmefrane, other BCSO enpl oyees who opposed
Sheriff Lopez's election were term nated. Based on this evidence,
we concl ude that a reasonable factfinder could infer that Sheriff

Lopez's transfer of Deputy Vojvodi ch was substantially notivated by

12



the Deputy's party affiliation or his political activities or both.
2. QUALIFIED I MMUNI TY

Finally, we address Sheriff Lopez's contention that he is
entitled to qualified imunity. State officials are protected by
qualified immunity for alleged constitutional torts if their
conduct does not violate clearly established |aw effective at the
time of the alleged tort.? The first step in this analysis is to
determ ne whether the plaintiff has alleged a violation of a
constitutional right at all.? As we have al ready di scussed, absent
a sufficient show ng of disruption of the governnent's ability to
provide services, Vojvodich's activity was constitutionally
protected. In addition, we hold that a reasonabl e factfinder could
find that political aninus notivated the Sheriff's actions. Thus,
Deputy Vojvodich has sufficiently alleged the violation of a
constitutional right.

The second step in the qualified inmunity analysis is
determ ning whether the constitutional rights allegedly violated
were clearly established at the tine the events occurred. In Cick
v. Copel and, 2 we held that by January of 1988 the |l aw was clearly
established that aretaliatory transfer toaless interesting, |ess

prestigious position could inplicate the First Amendnent, even if

2%Harl ow v. Fitzgerald, 457 U.S. 800, 818, 102 S.Ct. 2727,
2738, 73 L.Ed.2d 396 (1982).

»Sjegert v. Glley, 500 U S. 226, 232, 111 S.Ct. 1789,
1793, 114 L.Ed.2d 277 (1991).

26970 F.2d 106 (5th Cir.1992).
13



the transfer did not result in a decrease in pay.? As far back as
1985, the established law in this circuit has been that a public
enpl oyer cannot retaliate against an enployee for expression
protected by the First Amendnent nerely because of that enpl oyee's
status as a policynaker. 28

In addition, by January 1992 at the latest, the |aw was
equally clear that, regardless of whether an enployee is a
policymaker, a public enployer cannot act against an enployee
because of the enployee's affiliation or support of a rival
candi date unless the enployee's activities in sonme way adversely
af fect the governnent's ability to provide services.? Therefore,
prior to March 1993, it should have been readily apparent to a
reasonable sheriff that he could not retaliate against a
pol i cymaki ng deputy for exercising his First Anmendnent rights
unless the deputy's activities had in sonme way disrupted the
sheriff's departnent. Since Sheriff Lopez has alleged no
di sruption of governnental functions as a result of Vojvodich's
activities, we cannot hold that he is entitled to qualified
inmmunity in the face of Vojvodich's allegations, and we cannot
affirm the district court's summary judgnent in favor of the

def endant on this basis.?®

271d. at 109-11.
8Gonzal ez, 774 F.2d at 1301-02; MBee, 730 F.2d at 1016.

2See Kinsey, 950 F.2d at 996; id. at 1000 (CGol dberg, J.,
di ssenting).

Click, 970 F.2d at 112-13 (sheriff's failure to allege
disruption fatal to his claimof qualified i munity).
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I11. CONCLUSI ON
For the reasons given above, the sunmary judgnent of the
district court is VACATED and the case is REMANDED for further

proceedi ngs consistent with this opinion.
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