IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8875

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JAVES EDWARD JOHNSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

(August 9, 1994)
Before KING JOLLY, and STEWART, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

In this appeal, we are first required to determ ne whether
delays in bringing the defendant to trial constitute a viol ation of
the Speedy Trial Act, 18 U . S. C. 88 3161-3174 (1985 & Supp. 1994).
We concl ude that nore than seventy non-excl udabl e days | apsed pri or
to the defendant's trial, and consequently, the Speedy Trial Act
was vi ol at ed. Second, we nust decide whether the indictnent
shoul d be dismssed with or wthout prejudice. W conclude that
the i ndi ctnment should be di sm ssed without prejudice, and that the

case may be retried.



I

In June 1992, Custons officials seized approximtely 262
pounds of marijuana, and arrested Janes Edward Johnson--who was on
parole froma prior offense--and several of his acquaintances. On
July 1, 1992, Johnson was formally indicted on several drug counts.
Johnson's jury trial conmmenced on Cctober 18, 1993, 473 days after
indictnment. The jury convicted himon all counts.

Approxi mately two nonths before trial, on August 5, 1993
Johnson noved to dism ss his indictnent based upon t he Speedy Tri al
Act, which requires that trial comence within seventy non-
excl udabl e days after indictnent. The district court denied this
nmotion, stating generally that pretrial notions were pendi ng and
t hat seventy non-excl udabl e days had not el apsed. Johnson filed
this appeal .

I

Johnson contends that the district court shoul d have di sm ssed
his indictnent wth prejudice because nore than seventy non-
excl udabl e days el apsed fromthe tinme of indictnment until the tine

of trial.! W review the facts supporting a Speedy Trial Act

ruling for clear error, but we review | egal conclusions de novo.

United States v. Otega-Mena, 949 F.2d 156, 158 (5th Gr. 1991).

Johnson al so presented argunents concerni ng prosecutorial and
judicial msconduct. Because we find that the delays in this case
anount to a Speedy Trial Act violation, we need not reach the
remai ni ng i ssues.



A
The Speedy Trial Act is designed to ensure a federa
defendant's Si xth Anendnent right to a speedy trial, and to reduce
t he danger to the public from prol onged periods of the defendant's

rel ease on bail. United States v. Gonzales, 897 F.2d 1312, 1315

(5th Gr. 1990), cert. denied, 498 U S. 1029, 111 S.C. 683, 112

L. Ed. 2d 675 (1991). To that end, the Act requires that a defendant
be tried within seventy non-excl udabl e days of indictnent. |If nore
t han seventy non-excl udabl e days pass between the indictnment and
the trial, the "indictnent shall be dismssed on notion of the

def endant . " 18 U S.C. 8§ 3162(a)(2) (1985); United States V.

Forester, 836 F.2d 856, 858 (5th Gr. 1988), cert. denied, 493 U S.

920, 110 S.Ct. 284, 107 L.Ed.2d 264 (1989). Certain days are
excluded fromthis calculation if those days fall within the Acts
specific definition of "excludable days." See 18 U S C 8§
3161(h)(1) (1985); United States v. Gonzales, 897 F.2d at 1315.

Once a defendant has noved to dismss an indictnment for a Speedy
Trial Act violation, "[t]he defendant has the burden of proof of

supporting [his] notion [to dism ss]." 18 U S.C 8§ 3162(a)(2)

(1985); United States v. Wllians, 12 F.3d 452, 459 n. 32 (5th Cr
1994); United States v. Melquizo, 824 F.2d 370, 372 n.11 (5th G

1987), cert. denied, 487 U.S. 1218, 108 S.C. 2870, 101 L. Ed. 2d 906

(1988).
473 days el apsed bet ween Johnson's indictnent and trial. This

case turns, however, on whether certain periods of tinme should be



excluded fromthe Speedy Trial Act calculation. |In particular, we
are concerned with two provisions of the Act. First, 8§
3161(h)(1)(F) ("Subsection F') excludes "delay resulting from any
pretrial notion, from the filing of the notion through the
concl usion of the hearing on, or other pronpt disposition of, such
motion." Section 3161(h)(1)(J) ("Subsection J") excludes "del ay
reasonably attributable to any period, not to exceed thirty days,
during which any proceedi ng concerning the defendant is actually
under advi senment by the court."?

I n Henderson v. United States, 476 U.S. 321, 106 S.C. 1871

90 L. Ed. 2d 299 (1986), the Suprene Court addressed these provisions
in some detail. Wth respect to Subsection J, the Court stated
that it "allows exclusions of up to 30 days while the district
court has a notion "under advisenent,' i.e., 30 days fromthe tine
the court receives all the papers it reasonably expects. "
Id. at 328-29. After that thirty-day period expires, the Speedy
Trial clock begins to tick, regardless of when the trial court
ultimately rules on the notion.

Wth respect to Subsection F, the Henderson Court noted that
it applies in two different situations. 1d. at 329. First, if a

nmotion requires a hearing, Subsection F excludes the tine between

the filing of the notion and the hearing on that notion, even if a

2But see United States v. Ortega-Mena, 949 F. 2d at 158-59 (the
court evidently overlooked and failed to apply Subsection J in
determ ning the nunber of excludable days).




del ay between the notion and the hearing is unreasonable. 1d. at
329- 30. Additionally, the Court concluded that Subsection F
inplicitly excludes also that tine after a hearing needed to all ow
the trial court to assenble all papers reasonably necessary to
di spose of the notion, e.d., the subm ssion of post-hearing briefs.
Id. at 330-31. Once the court has received all subm ssions from
counsel, it then neets the Henderson definition of taking the
nmotion "under advisenent." The trial court then has thirty
excl udabl e days under Subsection J in which to rule before the
Speedy Trial clock again begins to tick.

In addition, Subsection F also applies in those situations
where a notion does not require a hearing. If no hearing is
requi red, Subsection F allows exclusionary tine for a "pronpt
di sposition” of the notion. 1d. at 330 Only that tinme needed for

a "pronpt disposition,” however, is excluded under Subsection F.
The point at which time will no | onger be excluded is determ ned by
Subsection J, which permts an exclusion of thirty days fromthe
time a notion is actually "under advisenent." [d. at 329; United

States v. Santoyo, 890 F.2d 726, 727 (5th Gr. 1989), cert. denied,

495 U. S. 959, 110 S.C&t. 2567, 109 L.Ed.2d 749 (1990). Thereafter,

the fact that a notion is "pending," or is otherw se unresolved,?

3A "pendi ng" notion may generally be characterized as a notion
that has not been ruled on by the court, or is otherw se
unresolved. Wthin the Speedy Trial Act context, whether certain
days are excl udabl e does not depend sinply on whether a notion is
"pendi ng. " I nstead, a court nust |ook nore closely into the
particul ar circunstances of that notion, e.q., whether there was a



does not toll the Speedy Trial clock. Wth this explanation as our
guide, we turn to the facts of this case.
B
To determ ne whether the Speedy Trial Act has been viol ated,
we focus our attention only on specific periods of the 473 day tine
span between Johnson's indictnent and his trial. As the district
court's docket sheet indicates, there was very little activity in

this case from |late Decenber 1992 until August 1993. Johnson

hearing on the notion, or whether the notion was taken under
advi senent, to determ ne whether certain days are excludable.
Henderson v. United States, 476 U.S. at 328-31, 106 S.Ct. at 1875-
77. Sone Fifth Grcuit cases concerning the effect of pretrial
nmotions on the Speedy Trial Act calculation have nade genera

statenents that at first glance appear to underm ne Henderson. 1In
United States v. WAl ker, 960 F. 2d 409 (5th Gr.), cert. denied,

Uus _ , 113 S.Ct. 443, 121 L.Ed.2d 362 (1992), for exanple, a
panel of this court stated that "Delays resulting from pretri al
motions will toll the trial clock indefinitely; there is no
i ndependent requirenent that the delay attri butable to the notions
be reasonable.” 1d. at 414 (citing United States v. Santoyo, 890
F.2d at 728, and United States v. Kington, 875 F.2d 1091, 1109 (5th
Cir. 1989)) (internal quotations omtted). In United States v.
Wllianms, 12 F.3d 452 (5th G r. 1994), another panel stated that
‘[t]he Act excl udes fromcal cul ation the period that runs fromthe
i me when pretrial notions start pending until the court resolves
hem" |d. at 460 (citing Subsection F). In United States V.
Gbnzales, 897 F.2d 1312 (5th Cr. 1990), yet another panel stated
that "[any] period of delay . . . resulting from any pretrial
nmotion" is excludable. Id. at 1316 (citing Subsection F and
Henderson); see also United States v. Neal, No. 90-1957, 1994 W
381985 at *14 n.4 (5th Cr. July 21, 1994); United States v. Wl ch,
810 F.2d 485, 488 (5th Gr.), cert. denied, 484 U.S. 955, 108 S. Ct

350, 98 L.Ed.2d 376 (1987). In each case, however, the genera

| anguage can be traced directly to cases in which the principles
set forth in Henderson were strictly followed and properly applied
to the facts of the case. Consequently, the scope of genera

statenents concerning "pending" pretrial notions, such as those
exanpl es noted above, nust be limted to the facts of each case,
and viewed within the context of principles set forth by Henderson.

t
t




contends that this period of tine--specifically, the 188 days
bet ween January 28, and August 5, 1993% -were non-excl udabl e, and
constitute the necessary days for a Speedy Trial Act violation

The governnent, however, contends that during this critical tine
period, at |east one of four "pending" 1i.e., unresolved, notions
rendered the days in question excludable under the Act. W wll,
in turn, consider each pending notion, and that notion's effect on
the Speedy Trial Act cal culation.

(1)

The first notion in question, the defendant's notion for a
bill of particulars, was filed on August 31, 1992. The governnent
filed a response to the noti on on Septenber 16, but no hearing was
conduct ed. The district court ultinmately denied the notion
approxi mate one year |later on Cctober 12, 1993. Johnson contends
t hat, under Subsections F and J, the Speedy Trial clock was tolled
from the date of filing, August 31, through COctober 16, 1992--
thirty days followng the filing of the governnent's response on
Septenber 16. W agree with Johnson's reasoning. Cdearly, under
Henderson, the tinme between filing of a notion and the opponent's
response i s excludable, because until the court has before it al
papers necessary to rule, the court cannot be said to have taken

the matter under advisenent. Because, however, it is not always

“When counting days for Speedy Trial Act purposes, the actual
filing date of the notion, and the date of the court's disposition
are excludable. United States v. Kington, 875 F.2d at 1107.




clear fromthe appellate record when or if a court took a matter
under advi senent, absent evidence to the contrary, we hold, as a
matter of law, that a notion should be consi dered under advi senent
for Speedy Trial Act purposes on the day the | ast paper concerning
the notion at issue was filed with the court.® 1In this case, as
t he docket sheet reflects, after the governnent filed its response
to the notion, neither party filed additional materials concerning
the Motion for a bill of particulars. Thus, for Speedy Trial Act
pur poses, the notion is considered under advisenent on Septenber
16, and through the next thirty days, the clock is tolled.
Consequently, those days from QOctober 16, 1992 until August 5,
1993°% are not excludabl e for reasons associated with the notion for
a bill of particulars.
(2)
The second notion, the defendant's notioninlimne, was filed

on Decenber 16, 1992. The governnent never responded to this

SAl though this rule has never been clearly enunciated, it
appears that we have applied this rule in the past. See, e.q.
United States v. Forester, 836 F.2d at 858-59; United States V.
Horton, 705 F.2d 1414, 1416 (5th Cir.), cert. denied, 464 U S. 997,
104 S.Ct. 496, 78 L.Ed.2d 689 (1983); see also United States V.
Clark, 807 F.2d 412, 413 n.2 (5th Cr. 1986), cert. denied, 480
U S. 950, 107 S.C. 1613, 94 L.Ed.2d 798 (1987) (assum ng w thout
deciding that the notion was taken under advi senent).

5On August 5, 1993, the defendant filed his notion to dismss
his indictnment for Speedy Trial Act violations. The parties agree
that the filing of this notion tolled the Speedy Trial clock.
Thereafter, other pending notions or continuances rendered
excl udabl e t he days bet ween August 5, 1993 and the October 18, 1993
trial.



motion, and the court did not conduct a hearing on the matter
before granting the notion on Cctober 12, 1993. Because neither
party ever filed additional materials concerning the notion in
limne before it was ruled on, and because no hearing of any sort
preceded the court's ruling, we consider the matter to have been
under advisenent beginning on Decenber 16, 1992, the date the
notion was filed. Thus, under Subsections F & J, the court had
thirty excl udabl e days--through January 15, 1993--in which to rule.
Thereafter, none of the days between January 15, 1993 and August 5,
1993’ are excludable for reasons associated with the nmotion in
[imne.3
(3)
The third notion in question, the defendant's notion to

suppress evidence, was filed on Decenber 16, 1992. The district

'See supra note 6.

8The government relies on United States v. Santoyo, 890 F.2d
at 728, for the proposition that the period following the filing of

a notion in limne is excludable under Subsection F, but its
reliance is msplaced. |n Santoyo, the defendant filed a notion in

limne. Shortly after filing, "the court carried the notion for
hearing during trial," and | ater conducted a hearing. Thus, under
Hender son and Subsection F, the tine that el apsed between filing of
the notioninlimne and the hearing, which was conducted at trial,
was excl udabl e. Consequently, we held that "[p]ending notions wll

toll the trial clock indefinitely. . . ." 1d. In this case, there
was no hearing, and the district court did not carry the notion for
hearing at trial. Therefore, the district court had thirty non-
excl udabl e days in which to rule upon the notion in limne. See
supra note 3. The result we reach in this case mght well be
different if the hearing on the notion in limne or the Janes
nmotion, typically a notion postponed until trial, had the tria

court held a hearing imediately before or during trial.



court conducted its final hearing on Decenber 29, 1992,° but did
not issue its ruling until July 14, 1993. After the hearing on
Decenber 29, neither the governnent nor Johnson filed additional
materials pertaining to the notion to suppress. Because no
additional nmaterials were filed by either party, we regard the
matter as under advi senent as of the date of the hearing, Decenber
29, 1992. Thus, under Subsection J, the district court had thirty
excl udabl e days--through January 28, 1993--in which to rule before
the Speedy Trial clock again began to tick. Therefore, the days
bet ween January 28 and the July 14 disposition of the notion are
not excludable for reasons associated with this notion.
(4)

The final notion at issue here, the defendant's Mdtion to
Det erm ne t he Exi stence of a Conspiracy, otherw se known as a Janes
notion, was filed on Decenber 16, 1992. Al t hough Johnson
expressly requested a hearing, no hearing was held prior to trial.
The governnent never responded to the Janes notion. After
initially filing the notion, Johnson did not file any additional

materials concerning this notion. Furthernore, no Janes objection

The defendant actually filed several notions and suppl enent al
notions to suppress. The last notion was filed on Decenber 16,
1992. The court conducted several hearings concerning the notions
and suppl enental notions. The final hearing was conducted on
Decenber 29. For purposes of the Speedy Trial Act cal cul ations, we
|l ook to the last notion filed, and the |ast hearing held.

10See United States v. Janmes, 590 F.2d 575 (5th Cir.), cert.
denied, 442 U.S. 917, 99 S.C. 2836, 61 L.Ed.2d 283 (1979).
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was made at trial, and the matter was never argued or otherw se

di scussed at trial.' Because there was no hearing on the notion

under Subsections F and J, the court had thirty excludabl e days--

t hrough January 15, 1993--in which to rule on the notion.

Consequently, those days between January 15, and August 5, 19931%2

cannot be excluded for reasons associated with the James noti on.
(5)

A review of the foregoing thus denonstrates that, between
January 28 and August 5, 1993, 188 non-excl udabl e days el apsed.
None of the "pending" notions cited by the governnment exclude the
time period in question. As a result, we conclude that the Speedy
Trial Act was violated, and that, in accordance wth the mandate of
the statute, Johnson's indictnment nust be di sm ssed.

1]

Johnson contends that we should dismss the indictnment with

prejudi ce. The governnent, on the other hand, seeks a dism ssal

W t hout prejudice to reprosecution. The Speedy Trial Act states

t hat
In determning whether to dismss the case with or
W thout prejudice, the court shall consider, anong
others, each of the following factors: [1] the

Un its supplenental letter brief to this court, the
governnent states that "[t]he court did not hold a hearing on this
Motion prior to trial, rather, it appears that this notion was
carried totrial and denied at that tinme." No record cite for this
contention was provided, and we have been unable to find support
for the governnent's haphazard supposition

12See supra note 6.
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seriousness of the offense; [2] the facts and
ci rcunst ances of the case which led to the di sm ssal; and
[3] the inpact of a reprosecution on the adm nistration
of this chapter and on the adm nistration of justice.

18 U.S.C. 8 3162(a)(2) (1985). The Act does not prefer one renedy
over the other. United States v. Melquizo, 824 F.2d at 371.

Although we may determne whether the indictnent should be

dismssed with or without prejudice, see, e.dg., United States v.

Blackwell, 12 F.3d 44 (5th Gr. 1994), the district court may be in
a better position to nmake that determnation if there are

unanswered questions of fact. United States v. WIIlis, 958 F. 2d

60, 64 (5th Cr. 1992). As noted above, the defendant has the
burden of providing adequate proof to support his notion to

di sm ss. United States v. WIllians, 12 F.3d at 459 n. 32.

After considering the factors enunerated by 8§ 3162(a)(2), we
conclude that Johnson's indictnment should be dism ssed wthout
prej udi ce. First, in the light of the fact that Johnson was
charged with possession, and conspiracy to possess, wth intent to
di stribute 262 pounds of marijuana, he prudently concedes that the

charged of fense is a serious offense. See United States v. Tayl or,

487 U.S. 326, 338, 198 S . C. 2413, 101 L.Ed.2d 297 (1988)

(control |l ed substance of fenses are serious offenses); United States

v. Melquizo, 824 F.2d at 371 (quantity of controlled substance

hel ps determ ne the seriousness of the offense). Furt her nore
Johnson is a recidivist, having previously been convicted of a drug

of f ense. In fact, while he was residing at a half-way house

-12-



pendi ng rel ease on parole for his prior conviction, he coonmtted
the offense in this case. The serious nature of this crine and
Johnson's recidivism unequivocally weigh in favor of dism ssal
W t hout prejudice.

Next, we nust consider the facts and circunstances that |ead
to dismssal. The governnent exceeded the Act's maxinmum tine
all owed by at |east 118 days, a serious delay. Johnson, however,
concedes that there was no bad faith on the part of the governnent,
and that the delay was unintentional. Al though Johnson di d nothing
actively to cause this delay, neither did he press his right to a
speedy trial; according to the docket sheet, Johnson filed nothing
wth the court in the 167 days between February 18 and August 5,

1993, and then sought dism ssal of the indictnent. United States

v. Cobb, 975 F.2d 152, 157 (5th Gr. 1992), cert. denied, u. S.

_, 113 S.a. 1397, 122 L.Ed.2d 771 (1993) and cert. deni ed,

US _ , 113 S.Ct. 1596, 123 L.Ed.2d 160 (1993) (noting that the
defendant failed to press his right to a speedy trial before the
court). Johnson, who has been incarcerated since his arrest on
June 4, 1992, has presented no argunent that he was prejudiced by
this delay. He was adequately represented at trial, and he does
not contend that the delay interfered with his ability to nount a
def ense. Moreover, Johnson has not argued that the United States
Attorney regularly violates the Speedy Trial Act, nor has he argued

that there has been a pattern of delay in this case. See United

States v. Melqguizo, 824 F.2d at 372. After considering these

- 13-



factors and wei ghi ng then agai nst one anot her, we concl ude that the
facts and circunstances of this case slightly point to dism ssal
W t hout prejudice.

Finally, we consider the inpact of a reprosecution on the
adm nistration of the Speedy Trial Act in particular, and on the
admnistration of justice in general. Weighing in favor of
dismssal with prejudice, we note that the Act was designed to
protect a defendant's right to a tinely trial, and dism ssal with
prejudice is nore likely to cause the governnent and the courts
diligently to conply wth the Act's requirenents. Al | ow ng
reprosecution, especially in cases such as this one where the del ay
is severe, may send the nessage to the governnent that viol ations--
even severe violations--of the Act wll not result in a
correspondi ngly severe penalty. On the other hand, we acknow edge
that the public has a great interest in bringing to trial
def endants, especially recidivists, who have been accused of
commtting serious crines. Balanced together and in the Iight of
the stated purpose of the Speedy Trial Act, however, we concl ude
that, given the congressional judgnents that have been nade in the
passage of this Act, this factor weighs in favor of dism ssal with
prej udi ce.

Because there are no questions of fact to be explored by the
district court, we conclude that there is no good reason to renmand

this determnation to the district court. See, e.q., United States

v. Blackwell, 12 F.3d 44, 48 (5th Cr. 1994); United States v.
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Vel asquez, 890 F.2d 717, 720 (5th G r. 1989). After weighing the
seriousness of the charged of fense, Johnson's recidivism and the
facts and circunstances of this delay--which all weigh in favor of
di sm ssal w thout prejudice--against the inpact of reprosecution on
the Act and the general admnistration of justice, we hold that
Johnson's indictnment should be dism ssed w thout prejudice.
|V

Based on the foregoing, the judgnent of the district court is
REVERSED, and the case is REMANDED with instructions to vacate the
conviction and dism ss the indictnent wthout prejudice.

REVERSEDand REMAND E D
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