IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-9058

STATE UNAUTHORI ZED PRACTI CE OF LAW COW TTEE,
Pl ai ntiff-Appellant,

VERSUS
PAUL MASON & ASSOCI ATES, | NC.,
d/b/a Creditors Bankruptcy Service,
and PAUL MASON, | ndividually,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(February 21, 1995)
Before SMTH and EMLIO M GARZA, Circuit Judges, and BERRI GAN,
District Judge.”’
JERRY EE. SMTH, G rcuit Judge:

The Unaut horized Practice of Law Conmttee ("UPLC') of the
State Bar of Texas appeals a summary judgnent in favor of defen-
dants, Paul Mason & Associates, Inc., d/b/a Creditors Bankruptcy
Service, and Paul Mason (collectively "CBS'). For the reasons

di scussed below, we affirm

Di strict Judge of the Eastern District of Louisiana, sitting by
desi gnati on.



l.

CBS acts as an agent for a nunber of creditors, nostly
nati onal retail conpani es, adm ni stering t he creditors
noncontingent, liquidated clains against debtors in bankruptcy.
The average anmount of each claimis snmall and effectively precludes
economcally efficient managenent by the creditor or an attorney.
Typically, CBSfiles a proof of claimin the bankruptcy proceedi ng,
monitors the status of the case, and, where appropriate, contacts
the debtor's counsel to determ ne whether a reaffirmation of debt
is possible in lieu of relinquishing collateral. Wher e
reaffirmation is an option, CBS negotiates the agreenent within
certain paraneters set by the client; where agreenent is reached,
CBS fills in appropriate blanks on a reaffirmation formprovided by
its creditor clients.

CBS handles no disputed clains and prohibits its enployees
fromproviding any | egal advice to its clients, which are national
concerns with their own |egal departnents. CBS has acted as
creditors' agent for nore than ten years and has processed nore
t han 1, 000, 000 bankrupt accounts nationwi de. It has handl ed over
100,000 clainms in the Texas bankruptcy courts and presently has
over 26,000 clains pending in the bankruptcy court for the Northern
District of Texas.

The UPLC sued CBS for the unauthorized practice of law in
Texas, alleging that in addition to the foregoing activities, CBS
al so negotiates with debtors to reduce clients' |osses where

fraudul ent or objectionable debts are involved, takes necessary



action when a case is converted from one chapter to another,
advi ses clients to seek | egal counsel wth suggestions for further
handling of their clains, and attends 8 341 creditors' neetings.

CBS argues that Bankr. R 9010(a) provides authority for its
activities:

Authority to Act Personally or by Attorney. A
debtor, <creditor, equity security holder, indenture
trustee, commttee or other party may (1) appear in a
case under the Code and act either in the entity's own
behal f or by an attorney authorized to practice in the
court, and (2) perform any act not constituting the
practice of law, by an authorized agent, attorney in
fact, or proxy.

In addition, CBS finds statutory support for its activities in
BAnkR. R 1001's mandate that "[t] hese rules shall be construed to
secure the just, speedy, and inexpensive determ nation of every
proceedi ng." The specific authority for an agent's execution of a
proof of claim one of CBS s activities that the UPLC is not
chal l enging, is contained in BAnkR. R 3001(b).

The UPLC argues that there is no federal | aw authorizing CBS' s
activities to be perforned by nonlawyers. Since there are no
applicable federal standards defining the term "practice of |aw'
that is nentioned in rule 9010(a), the UPLC argues that the federal
courts have adopted Texas |icensi ng standards, which are consi stent
wth federal standards. As none of the challenged activities is
specifically authorized for nonlawers under federal statute or
rule, the UPLC asserts that each constitutes the unauthorized
practice of |aw under Texas | aw.

The district court reasoned that federal |aw preenpts state

regulation in the area of bankruptcy, holding that "the business
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practices of . . . CBS conplained of by the UPLC do not constitute
the practice of lawin the uniquely adm nistrative practice of the

federal bankruptcy courts."” State Unauthorized Practice of Law

Commttee v. Paul Mason & Assocs., 159 B.R 773, 778 (N.D. Tex.

1993). It entered sunmary judgnent in favor of CBS.

.

The UPLC concedes that the federal courts have the undi sputed
i nherent authority to regulate the practice of law in federal
foruns. Accordingly, the UPLC argues that the federal district
courts "have effectively adopted Texas licensing standards,” in
that (1) the Northern District of Texas has not pronulgated its own
unaut hori zed practice standards; (2) there are no i ndependent
federal unauthorized practice standards; (3) the district courts
enpl oy reciprocal adm ssion where an attorney is licensed to
practice in the highest court of any state or the District of
Col unbia; and (4) federal courts routinely apply the unauthorized
practice of |aw standards of the forumstate in other respects.

In Sperry v. Florida ex rel. the Fla. Bar, 373 U S. 379

(1963), the Court held that a patent agent registered before the
Patent O fice pursuant to a federal provision simlar to rule
9010(a) was not subject to the State of Florida' s |icensing
requi renents wwth regard to the preparation of patent applications.
If state | aw were not preenpted, the Court reasoned that the state
woul d have a constitutionaly inpermssible power over federal

licensing requirenents. The Sperry Court recognized that the



patent rule's reference to the unauthorized practice of |aw "was
intended only to enphasize that registration in the Patent Ofice
does not authorized the general practice of patent |aw, but
sanctions only the performance of those services which are
reasonably necessary and incident to the preparation and
prosecution of patent applications.” 1d. at 386.

The district court found Sperry controlling, reasoning that
the patent agent statute was in all respects analogous to rule
9010(a) . It concluded that where the nonlawer's conduct is
aut hori zed by the bankruptcy rules, any contrary Texas |icensing
requi renent i s preenpted, holding that:

Where the federal courts have adopted Bankruptcy Rule

9010(a) to specifically authorize agents to performacts

that m ght ot herw se be prohi bited by state | aw, however,
the state law nust yield. U S. Const. art. VI, cl. 2.

oo [ T] he UPLC of the State of Texas is attenpting

to dictate to the federal courts who is or is not fit to

handl e adm nistrative matters in the federal bankruptcy

courts. The UPLCclains that it can regul ate practice in

the federal courts because it believes that the federal

courts have adopted its standards for the unauthorized

practice of law. The UPLC is m staken.
159 B.R at 777-78.

Rul e 9010(a) specifically permts only those unspecified acts
that do not constitute the unauthorized practice of |aw The
| egislative history of the Bankruptcy Reform Act of 1978,
furthernore, plainly indicates the intent of Congress to separate
purely admnistrative functions from judicial ones in the
bankrupt cy arena.

The UPLC concedes that CBS has authority to file proof of
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claim forns because that activity is specifically authorized by
rule 3001. If, however, specific acts that otherw se constitute
the practice of law in Texas nust be statutorily authorized in
order to pass UPLC approval, then rule 9010(a)'s explicit and
general authority for representation by nonlawer agents is
meani ngl ess. Furthernore, the UPLC s proposed reading of rule
9010(a) conflicts wth the Bankruptcy Code's purpose to secure
just, speedy, and i nexpensive determ nations without requiring the
adj udi cati on of undisputed matters.

We interpret rule 9010(a)'s authorization, with its excl usion
for the unauthorized practice of law, in light of its legislative
hi story and the standards applicable to the bankruptcy practice as
recogni zed by federal courts, not according to the | aw of the forum
st ate. Under the applicable standards, the UPLC provides no
support for its position that the challenged activities nust be
handl ed by attorneys. As the district court concl uded,

The state standards for the unauthori zed practice of

| aw do not easily apply to the bankruptcy court because
the State of Texas does not have a state analog to the

federal bankruptcy court. A significant anount of
activity in a bankruptcy court is admnistrative. Wthin
this admnistrative context, a federal court may
determ ne that under Bankruptcy Rul e 9010(a) an agent may
performcertain acts because they wll best "secure the
just, speedy and i nexpensive determ nati on of every case
and proceeding." Bankruptcy Rule 1001. The federal

courts nmust be able to exercise this inherent power and
make determ nations as to what is or is not the practice
of lawfree fromthe licensing requirenents of the State
of Texas. Federal courts cannot defer to states when
meki ng determ nations as to who may performwhich acts in
furtherance of the admnistration of justice. The
federal courts are in the best position to nake these
uni quely federal determ nations))not the UPLC of the
State of Texas



Id. at 780 (footnote omtted).

The chal Il enged activities of CBS have | ong been recogni zed by
the bankruptcy courts as admnistrative functions that can be
performed by authorized nonlawer agents w thout offending rule
9010(a)'s prohibition against the unauthorized practice of law.!
We agree with the district court that Texas unauthorized practice
of |l aw standards do not apply to rule 9010(a)'s authorization for
admnistrative practice in the bankruptcy courts.

The judgnent of the district court is AFFI RMED

1 For instance, § 341 neetings are not considered judicial proceedings,
In re Kincaid, 146 B.R 387 (Bankr. WD. Tenn. 1992); attorneys have been
denied fees for administrative services, |In re Banks, 31 B.R 173 (Bankr. N D
Al a. 1982?1; and a | ayman can act as a banRru;])_t cy trustee w thout engagi ng in
t he unaut horized practice of law, Inre GemTire & Serv. Co., 117 B.R 874
(Bankr. S.D. Tex. 1990).




