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Before PCLI TZ, Chief Judge, REAVLEY and BARKSDALE, Circuit Judges.

POLI TZ, Chief Judge:

M ke Denk, a Texas Departnent of Public Safety officer,
appeal s an adverse jury verdict in Mary Elizabeth Dunn's civi
rights |awsuit. Dunn cross appeals, seeking a new trial on
damages. W affirmin part, vacate in part, and remand for further
pr oceedi ngs.

Backgr ound

Vi ewi ng the evidence nost favorably to the jury's verdict we
find the follow ng scenario. On a weekend pass from a nental
hospi tal, Dunn was bei ng driven hone by her friend, Hassan Keshari .
As they approached an intersection Keshari spotted trooper Denk,
who recently had cited himfor mnor traffic infractions. "Wtch,"
Keshari told Dunn, "he is going to pull ne over." Keshari was
right. Although he cane to a full stop at the intersection before
turning, Denk stopped him and issued a ticket for "cutting the
corner." Denk also took Dunn's driver's license to ticket her for
not wearing a seatbelt. A check of her Ilicense revealed an
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outstanding warrant for failure to appear inrelation to a speeding
ticket.? Denk told Dunn to exit her vehicle; when she stood up,
he i nformed her that she was under arrest. Shocked, Dunn col | apsed
into her seat. Despite Keshari's protestation that she had just
| eft the hospital, Denk pulled her fromthe car. The notion was
such that she was thrown, face down, into a ditch by the side of
the road.? Wth his knee in the small of Dunn's back Denk
handcuffed her, pulled her up by her arns, placed her in the squad
car, and transported her to jail where he called her a "bitch."
Denk filed a charge of resisting arrest which the district attorney
declined to prosecute.

Dunn brought suit under 42 U S.C. 8§ 1983, charging Denk with
mal i ci ous prosecution and the use of excessive force. A jury
returned a verdict for Denk on the former and for Dunn on the
latter, awarding $10,000 in punitive danages but no conpensatory
damages. After unsuccessfully seeking post-judgnent relief, Denk
appeal ed the adverse judgnent and Dunn cross appealed the failure
to award actual damages.

Anal ysi s
1. Qualified imunity.

The evi dence reflects that Dunn had attended driver's
school to have the ticket dism ssed but that the requisite
paperwor k had not been conpl et ed.

2According to Denk's neasurenents the ditch was about two
feet deep and the edge was approximately seven feet fromthe side
of the hi ghway.



Al t hough no longer required,® at the tine of this incident
significant injury was a necessary elenent of an excessive force
claim* Accordingly, to defeat Denk's qualified inmunity defense
Dunn was obliged to prove a significant injury.®> Denk maintains
the evidence of such was legally insufficient.

Physically, Dunn suffered only bruises but her psychol ogi cal
injury was substantial. The evidence reflects that the incident
si detracked her recovery fromdepression. Accordingto Dr. R chard
C. Bi bb, her psychiatrist:

| felt that she was traumati zed enotionally, and our termfor
that in the psychiatric field is post traumatic stress

syndrone. . .. What Ms. Dunn was left with was just an
unforgettabl e event which ... will endure probably the rest of
her life, which will |eave her prone to anxiety and panic in

situations that are usually considered routine, that will have
a very subtle effect on her psychic stability for an
undet erm ned period of tine, which could be years.
This was nore than nere "transient distress" which does not neet
the "significant injury" threshold.® Denk insists, however, that
psychol ogical harm no matter how severe, did not constitute
significant injury under clearly established |lawat the tine of the

arrest. W are not persuaded. It was clearly established before

January 1990, when Denk arrested Dunn, that both physical and

3Hudson v. MM Ilian, 503 U.S. 1, 112 S.Ct. 995, 117 L.Ed.2d
156 (1992).

4Johnson v. Morrel, 876 F.2d 477 (5th Cr.1989) (en banc ).
lls v. Bonner, 45 F.3d 90 (5th Cir.1995).
6Johnson, 876 F.2d at 480.



psychol ogical injuries were conpensable in civil rights actions.’
W developed a significant injury requirenment to weed out
conplaints that were "so mnor as to occasion only a tort claim

not a constitutional invasion."® As a matter of |aw, however, this
circuit has never restricted the injuries giving a claim
constitutional dinension to nerely those of a physical nature. To
the contrary, as early as 1987 we recogni zed that psychol ogica

injury sufficed to support a constitutional cause of action. In
Lynch v. Cannatella, an excessive force case, we held that an
allegation of "a change in personality ... as if [the plaintiff
was] beconming crazy"® stated a sufficient injury to wthstand
summary judgnent on the ground of qualified imunity. 1In Hi nojosa
v. City of Terrell, Texas, ! although we found that the nonentary
fear experienced by the plaintiff when a police officer pointed a
gun at himdid not rise to the I evel of a constitutional violation,

we expressly declined to i npose a requirenent of physical injury.!

'See, e.g., H nshaw v. Doffer, 785 F.2d 1260 (5th Cr. 1986);
Keyes v. Lauga, 635 F.2d 330 (5th G r.1981).

8shillingford v. Hol nmes, 634 F.2d 263, 265 (5th Cir.1981).

Shillingford spoke in termof "severe injury"; when we adapted
the Shillingford test to neet the requirenents of G ahamyv.
Connor, 490 U.S. 386, 109 S.Ct. 1865, 104 L. Ed.2d 443 (1989), we
used the term"significant injury." There is no indication that
we intended a "significant injury" to be nore severe than a
"severe injury." See Brown v. G ossip, 878 F.2d 871 (5th
Cir.1989).

°810 F.2d 1363, 1376 (5th Cir.1987).

10834 F.2d 1223 (5th Cir.1988), cert. denied, 493 U S. 822,
110 S.&. 80, 107 L.Ed.2d 46 (1989).

1See al so Coon v. Ledbetter, 780 F.2d 1158 (5th Cir. 1986)
(recogni zing the constitutional claimof arrestee's daughter, who
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The dissent conflates factual and |egal sufficiency. In a
footnote in Johnson v. Mirel we stated, "We think it unlikely that
such a significant injury wll be caused by unnecessary force
wi t hout significant physical injury."? The dissent interprets this
footnote as a statenent of |aw whereas the majority actually was
maki ng a factual observation. As a factual matter, it may well be
that a significant injury usually wll be physical, as precedents
such as Hi nojosa and Wsni ewski v. Kennard *® reflect. The case at
bar, however, 1is exceptional; the evidence of record was
sufficient for the jury to find significant injury in Dunn's
enotional trauma. !

The di ssent al so suggests that Dunn did not satisfy Johnson's
causation requirenent—that the injury "resulted directly and only

from the use of force that was clearly excessive to the

suffered only enotional trauma in the defendants' assault on the
famly trailer hone).

12Johnson, 876 F.2d at 480 n. 1.

13901 F.2d 1276 (5th Cir.), cert. denied, 498 U S. 926, 111
S.C. 309, 112 L.Ed.2d 262 (1990). In Wsniewski, we found that
a prison escapee's conplaints of fright and bad dreans resulting
fromhis treatnent upon apprehension did not present a jury
gquestion of significant injury.

4The di ssent advances policy argunments agai nst recognition
of nonphysical significant injury. |Its argunents are noot in
light of Hudson. 1In any event, its conplaint that a traumatic
experience for one person m ght cause nere transient distress for
another highlights a problemw th the significant injury
requi renent itself, not wwth the acceptance of psychol ogi cal
injury as potentially significant; it puts the focus on the
effect of the officer's action on the plaintiff rather than on
the relationship between the need for force and the anount of
force exerted, where it properly bel ongs.
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need" ®>-because her trauma in part stemmed from her enotional
vul nerability at the tine of her arrest. The dissent m sconstrues
the Johnson causation requirenent. The "directly and only"
| anguage was intended to distinguish between injuries resulting
fromexcessive force and those resulting fromthe justified use of
force.® |t was not intended to displace the venerable rule that
a tortfeasor takes his victimas he finds hint’” or to i munize the
exacerbation of a pre-existing condition, |eaving the weakest and
nmost vul nerabl e nenbers of society with the |east protection from
police msconduct.!® The evidence supports a finding that the
enotional trauma which Denk inflicted on Dunn was a significant
injury distinct fromthe depression for which she was hospitalized,
resulting "directly and only" fromthe use of excessive force.?®
2. Juror m sconduct.

Denk contends that juror Chester Cox dissenbled during voir
dire by not admtting to a prior arrest. Cox, by affidavit,

insists that he raised his hand but was overl ooked. The record

15876 F.2d at 480.

%] d.; see also Hay v. City of Irving, Texas, 893 F.2d 796
(5th Gr.1990); Huguet v. Barnett, 900 F.2d 838 (5th Cir.1990).

YPi eczynski v. Duffy, 875 F.2d 1331 (7th Cir.1989).

8Unl i ke the dissent, the mpjority reads Wl ls as hol di ng
that the exacerbation of the plaintiff's pre-existing shoul der
injury was not significant. The dissent's interpretation is
forecl osed by circuit precedent.

Denk al so asserts that Hudson requires proof that the
def endant acted "maliciously and sadistically to cause harm"
503 U.S. at 6, 112 S .. at 999. Hudson was an ei ght h anmendnent
case. Dunn's fourth anmendnent claimis governed by G aham which
adopts an objective reasonabl eness test.
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does not establish m sconduct. Further, Denk's attorney knew of
the prior arrest early in the trial but chose to remain silent
until the return of an adverse verdict. The delay waives the
obj ection. 2

Denk also conplains that a previous reprimand in his
personnel file was nentioned during jury deliberations, even t hough
the personnel file was excluded from evidence. Two jurors
apparently | earned of the rebuke froma newspaper article which the
district court directed the jury to disregard. The bare nention of
a prior reprimand does not raise a reasonable possibility of
prejudice, particularly inlight of the court's adnoni shnent.?! The
district court did not abuse its discretion in denying Denk's
nmotion for a new trial
3. Damages.

After finding excessive force, the jury awarded $10,000 in
punitive damages but no conpensatory damages. W agree with the
parties that the denial of conpensatory damages was i nconsi stent
wth the finding of Iliability, which presupposed significant
injury. W are not persuaded that the inconsistency denonstrates
i nper m ssi bl e conprom se. The jury obviously struggled mghtily to
reach a verdict; it succeeded in doing so. |Its confusion over the

appropriate all ocati on of danages does not under m ne our confi dence

2Garcia v. Murphy Pacific Mrine Salvaging Co., 476 F.2d
303 (5th Gir.1973).

21Cf. Bolton v. Tesoro Petrol eum Corp., 871 F.2d 1266 (5th
Cir.) (brief nention of extraneous information, corrected by jury
foreman, does not create a reasonable possibility of prejudice),
cert. denied, 493 U S. 823, 110 S.C. 83, 107 L.Ed.2d 49 (1989).
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that in reaching its verdict it found the use of excessive force. 2
We accordingly affirmthe finding of liability and remand for a new
trial limted to the issue of damages, both conpensatory and
punitive.

Denk further challenges the award of punitive damages. We
find anple support in the record for such an award. We do not
reach the procedural and | egal objections? because of our decision
to order a partial newtrial
4. Attorney's fees.

The district court awarded Dunn $17,500 in attorney's fees of
t he $65,500 requested. Nonet hel ess Denk clains the award was
excessive, noting that Dunn obtained only $10,000 in damages
conpared to the $200,000 sought.?* This nethod of weighing the
val ue of legal services fails to take cogni zance of the degree of
success obtained.? The award was not an abuse of discretion. On
cross appeal, Dunn nmaintains that she is entitled to additional

attorney's fees if she wins higher danages on retrial. W do not

22To i npeach the verdict, Denk submits the affidavit of a
juror who subsequently recanted her vote. It is well established
that a juror may not testify to the course of deliberations or to
the jury's nental processes. Fed.R Evid. 606(b); United States
v. Straach, 987 F.2d 232 (5th G r.1993).

2Denk contests the district court's entry of a judgment for
$1 in nom nal damages and argues that punitive damages may not be
assessed w thout the award of conpensatory danmages.

24Defendant's notion for sunmary judgnment on the grounds of
qualified imunity was denied. W affirmed, 954 F.2d 722 (5th
Cir.1992) (neno).

2Cf. TK's Video, Inc. v. Denton County, Tex., 24 F.3d 705
(5th Gir.1994).



reach that argunent; it is premature.

AFFIRMED as to liability, VACATED and REMANDED for further
proceedi ngs as to damages consi stent herew th.

RHESA HAVKI NS BARKSDALE, Circuit Judge, dissenting:

"Del ays have dangerous ends." Henry VI, Part 1 (1592) act 3,
sc. 2, 1.33. This is especially true for | aw enforcenent officers
maki ng an arrest. It is no less true for the arrest nade by
O ficer Denk. For this Fourth Amendnent excessive force clai mthat
arose in 1990, the majority has incorrectly applied the applicable
qualified imunity standard of Johnson v. Mrel, 876 F.2d 477 (5th
Cir.1989) (en banc). | respectfully dissent.

| .

As the majority notes, we nmust view the evidence in the |ight
nost favorable to the jury's verdict. But, even in that I|ight,
certain critical parts of the puzzle are mssing from the
majority's summary; they need to be included in order to better
appreci ate the m sunderstanding, and regrettable incident, that
t ook place when Dunn was arrested.

Dunn testified that, because she was having problens wth
depression, was crying all the tinme, and needed help, she was
hospitalized. Wile on a weekend pass, and riding as a passenger
in a vehicle driven by her boyfriend, the vehicle was stopped by
O ficer Denk. (H s right to stop the vehicle, as well as to later
arrest Dunn, are not in issue.)

The vehicle pulled over to the side of the road on a grassy

shoul der. Fromthe side of the road to the ditch was approxi mately



seven feet; the ditch was dry and covered with tall grass. And,
obvi ously, because the car was beside the road, fromthe passenger
door to the ditch was no nore than a step or two. (Oficer Denk
testified that when you stepped from the passenger side of the
vehicle, you were alnost in the ditch.)

Dunn is approximately 5V 70 tall, and, at the tinme of the
i ncident, weighed approximtely 160 pounds; O ficer Denk was
approximately the sane size. After Dunn exited the vehicle, and
O ficer Denk announced that she was under arrest, she sat back down
in the vehicle; and when she would not exit, Oficer Denk
forcefully pulled her out. They both ended up in the grassy ditch.
(His version is they both lost their bal ance.)

There were four wtnesses to the incident: Dunn, her
boyfriend, O ficer Denk, and a bystander. It is disputed when the
boyfri end advised O ficer Denk that Dunn had been in the hospital.
The bystander heard the comment when O ficer Denk was pul |ing Dunn
from the vehicle, and this is in line wth the boyfriend s
testinony; in short, the comment was nade while the incident was
in progress.!?

The jury was instructed properly for a constitutional
excessive force claim that arose in 1990. For exanple, using

| anguage from Graham v. Connor, 490 U S. 386, 396-97, 109 S. C

!Perhaps in order to set the tone, the mpjority states al so

that, after Oficer Denk transported Dunn to jail, "he called her
a "bitch' ". | fail to see how this coment has any bearing on
whet her excessive force had been used earlier. (Oficer Denk
testified that, upon reaching the jail, he advised the jailer

that he "better watch her, she's acting like a bitch".)
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1865, 1871-72, 104 L. Ed.2d 443 (1989), quoted in Johnson, 876 F.2d
at 479, discussed infra, the charge cautioned the jury that, for
Fourth Amendnent purposes, in judging the "reasonabl eness" of the
force used, "[t]he nature of reasonabl eness nust enbody all owance
for the fact that police officers are often forced to nake
split-second judgnments—n circunstances that are tense, uncertain,
and rapi dly evol vi ng—about the anount of force that is necessary in
a particular situation." The charge on qualified imunity is not
at issue; we nust determine only whether, as a matter of |aw, the
jury could reasonably find as it did.
1.

It goes without saying that, to avoid a qualified imunity
defense, a plaintiff nust claima constitutional violationthat was
clearly established at the tinme of the alleged wongful conduct.
E.g., Walton v. Al exander, 44 F.3d 1297, 1301 (5th G r.1995). And,
it is undisputed that the clearly established aw for this case is
stated in Johnson. 876 F.2d at 479-80.2 |t provides:

A plaintiff can thus prevail on a Constitutional excessive
force claimonly by proving each of these three el enents:

(1) a significant injury, which
(2) resulted directly and only fromthe use of force that

was cl early excessive to the need; and the excessiveness
of which was

2See Harper v. Harris County, Tex., 21 F.3d 597, 600 (5th
Cir.1994) (recognizing that Johnson 's significant injury prong
was overruled by Hudson v. McMIlian, 503 U S 1, 112 S.Ct. 995,
117 L. Ed.2d 156 (1992)). But, as the mpjority states, and under
the well-established aw at the time of the incident at issue
here, Johnson is the applicable standard. Harper, 21 F.3d at
601.
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(3) objectively unreasonabl e.
If any one of these elenents fails, so too does the
plaintiff's clains. We overrule all previous decisions of
this circuit to the contrary. 1d. at 480 (internal footnote
omtted). As discussed below, this case fails the first two
prongs of the Johnson test.
A
The majority recognizes that Dunn's extrenely m nor physi cal
injuries (e.g., bruises to her arm and hip) failed to establish
significant injury. See Wse v. Carlson, 902 F.2d 417 (5th
Cir.1990) (finding bruises to chest and forearm as well as
hemat oma on wupper eyelid insufficient as a matter of |[aw).
Therefore, the question is franmed squarely: Can nonphysical injury
qualify as significant injury under Johnson? And, if so, was the
right to be free from nonphysical injury clearly established in
1990—when the incident occurred?
1
In concluding nost summarily that, as a matter of |aw, the
evidence was legally sufficient for the nonphysical injury to be
"significant", the mpjority begins by stating, "It was clearly
established before January 1990 ... that both physical and

psychol ogical injuries were conpensable in civil rights actions".?3

But, this is not the issue. I do not question that, once a

5The majority cites two pre-Johnson cases, both of which
i nvol ved sufficient physical injury to support excessive force
clains. See H nshaw v. Doffer, 785 F.2d 1260 (5th C r. 1986)
(various physical injuries requiring two-day hospitalization);
Keyes v. Lauga, 635 F.2d 330 (5th G r.1981) (concussion). 1In
both cases, the plaintiff was allowed to recover damages for
nonphysi cal injury, but neither case holds that nonphysi cal
injury, standing al one, can support an excessive force claim
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plaintiff has satisfied the Johnson test, she may be conpensated
for nonphysical injury. The issue is whether a nonphysical injury,
standi ng al one, will pass the Johnson test. For that question, the
majority relies primarily on one case (again, pre-Johnson ), Lynch
v. Cannatella, 810 F.2d 1363 (5th G r.1987), which does not support
its concl usion.

The majority notes that Lynch speaks of a "change in
personality" allegation. But, this allegedly resulted from being
"beaten and drugged", id. at 1376; and only allegations were in
issue, the case being on interlocutory appeal. Anmong ot her
di stingui shing features from Dunn's nonphysical injury, our court
noted in Lynch that the plaintiff alleged physical and nonphysi cal
injury, and Lynch was only in the initial stages of litigation
Here, Dunn's action having been tried, it is beyond dispute that
there is no actionable physical injury. In sum | cannot agree
wth the mjority's suggestion that Lynch stands for the
proposition that our court held before 1990 that psychol ogical
injury, wthout nore, can support a constitutional excessive force
claim* Indeed, a case cited by the mpjority, H nojosa v. Cty of
Terrell, 834 F. 2d 1223, 1230 (5th G r.1988), cert. denied, 493 U S
822, 110 S. . 80, 107 L. Ed. 2d 46 (1989), decided after Lynch (but,

“The majority also cites Coon v. Ledbetter, 780 F.2d 1158
(5th Gr.1986) (yet again, pre-Johnson ). Although one of the
plaintiffs in Coon appeared to have suffered only "sl eepl essness
and ni ghtmares", the sufficiency of the injury was not at issue.
Qur circuit has held squarely that this type of injury is
insufficient under the Johnson test. Wsniewski v. Kennard, 901
F.2d 1276, 1277 (5th Cr.), cert. denied, 498 U S. 926, 111 S.Ct
309, 112 L.Ed.2d 262 (1990).
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once agai n, before Johnson ), suggests that the i ssue was undeci ded

inour circuit: "This Court does not here determ ne whether or not

sone type of physical injury will in every instance be necessary

for [an excessive force claim." (Enphasis in original.)
Moreover, the precedential value, if any, of Lynch is

ot herwi se nost questionabl e, because, as noted, it pre-dates our en
banc decision in Johnson. As quoted earlier, after establishing
the excessive force/qualified imunity test, the Johnson court
stated that it "overrule[d] all previous decisions of this circuit

to the contrary". 876 F.2d at 480. |In addition, in a footnote to

the term "significant injury", Johnson stated: "We think it
unlikely that such a significant injury wll be caused by
unnecessary force wi thout significant physical injury."” 1d. at 480

n. 1 (enphasis in original). Although this |anguage was dicta, it
nonet hel ess casts into serious doubt any prior decisions of our
court which mght suggest that nonphysical injury is Johnson
"significant injury".

Therefore, prior to today's decision, whether nonphysica
injury can be "significant injury" was an open question. See
W sni ewski v. Kennard, 901 F.2d 1276, 1277 (5th Gr.) (refusing to
reach "difficult" i ssue of whether significant injury exists absent
physical injury), cert. denied, 498 U S. 926, 111 S. C. 309, 112
L. Ed. 2d 262 (1990). It is necessary, therefore, to exam ne nore

closely today's swift, bold step.®

SAs described in note 2, supra, it is now established that
Johnson is applicable to constitutional excessive force clains
arising only during the relatively brief period between Johnson
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The starting point, of course, is Johnson, which was gui ded by
Graham v. Connor, 490 U. S. 386, 109 S.Ct. 1865, 104 L.Ed.2d 443
(1989), handed down just two nonths earlier. As dictated by
Graham Johnson recogni zed that the standard is Fourth Amendnent
"reasonabl eness", and that

[t] he cal cul us of reasonabl eness nust enbody al | owance for the

fact that police officers are often forced to nake

split-second judgnents—n circunstances that are tense,
uncertain, and rapi dly evol vi ng—about the anount of force that

IS necessary in a particular situation.

876 F.2d at 479 (quoting Gaham 490 U. S. at 396-97, 109 S. Ct. at
1871-72). Accordingly, in a passage that denonstrates conpellingly
why Oficer Denk is sheltered by qualified immunity for the
incident in issue, Johnson counsel ed that

[I]njuries which result from for exanple, an officer's

justified use of force to overcone resistance to arrest do not

inplicate constitutionally protected interests. An arrest is

i nevitably an unpl easant experience. An officer's use of

excessive force does not give constitutional inport to

injuries that woul d have occurred absent the excessiveness of
the force, or to mnor harns. Nor can transient distress
constitute a significant injury.

I d. at 480.

As quoted, Johnson observed that nere "transient distress”
woul d not suffice, and found it "unlikely" that any nonphysica
injury could be sufficient. ld. at 480 & n. 1. Qur en banc
court's inclination in Johnson to reject nonphysical injury
creates, at least for ne, a reluctance to adopt the nmgjority's

posi tion. Wthin the excessive force framework of Johnson, the

and Hudson—3July 5, 1989 to February 25, 1992, approximtely 32

months. In light of the considerabl e passage of tine since then,
statutes of limtation, etc., we have no way of know ng how many
Johnson clains are still percolating in our circuit.
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al l onance of nonphysical injury gives rise necessarily to npst
difficult causation questions. For exanple, and viewng the
circunstances in Dunn's favor, Dunn was thrown into a dry ditch
covered with tall grass and handcuffed; as a result, she suffered
"post traumatic stress syndrone.... which wll |eave her prone to
anxi ety and panic ... for an undeterm ned period of tinme". Conpare
this with Wsniewski v. Kennard, where a deputy sheriff hit a
prisoner in the stomach twice, put the barrel of a gun in the
prisoner's nouth, and "threatened to blow his head off". 901 F. 2d
at 1277. Under what were clearly stronger circunstances than those
presented in today's case, the prisoner in Kennard all eged that he
was frightened and had bad dreans. [Id. Qur court upheld sunmmary
judgnent for the deputy sheriff, finding no significant injury
under Johnson. |Id.

What can be nade of these two very different results—results
fromdecidedly different circunstances? Was the prisoner's nental
health extraordinarily stable, or is Dunn's particularly fragile?
And if hers is particularly fragile, would her nental condition
have arisen sinply fromher arrest, absent the use of any force?®
Regardl ess of the answers to these questions, the point is only
that, in the context of Johnson excessive force, the subjectivity

of nonphysical injury creates enornmous difficulty vis-a-vis the

8Evi dence in the record points up this possibility. For
instance, it appears that a |large part of Dunn's angui sh resulted
merely fromthe humliation of being arrested, and her fear that
O ficer Denk m ght shoot her conpanion if he attenpted to
intervene in her arrest (there is no evidence that her conpanion
made any significant attenpt to intervene, or that Oficer Denk
tried to shoot hinm.
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| eeway that nust be granted |aw enforcenent officers working in
tense, unpredictable, fast noving, and dangerous situations. As
Johnson stated, "[a]n arrest 1is inevitably an unpleasant
experience." 876 F.2d at 480. The entire thrust of Johnsonis to
secure working roomfor | aw enforcenent officers, so that they can
perform their work (sadly, needed now, nore than ever, in this
Nation) wthout fear of civil liability at every turn. And, as
di scussed below, this is why | aw enforcenent officers are entitled
to guidance on whether their conduct wll result in civil
liability. 1In short, Johnson 's inplied rejection of nonphysi cal
injury was correct.
2.

In the alternative, it is well to renenber that the qualified
immunity analysis does not necessarily determ ne whether an
official's conduct was proper, only whether it can be the basis for
civil liability. Therefore, even assumng arguendo that
nonphysi cal injury can be "significant" under Johnson, the question
remai ns whether this rule was "clearly established" at the tine of
the incident in issue, so as to place Oficer Denk outside the
protection of qualified inmunity. |If it was not, Oficer Denk is
protected by that immunity. Anderson v. Creighton, 483 U S. 635,
639-40, 107 S.C. 3034, 3038-39, 97 L.Ed.2d 523 (1987); Doe v.
State of Louisiana, 2 F.3d 1412, 1416 (5th G r.1993), cert. denied,
--- US ----, 114 S.C. 1189, 127 L.Ed.2d 539 (1994).

It was "clearly established" in 1990 that Dunn was entitled to

be free fromsignificant injury resulting fromunreasonabl e force.
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Johnson, 876 F.2d at 480. The question, however, is whether
O ficer Denk should be held liable for causing an injury, the
significance of which was not clearly established, and i nstead, as
per Johnson, was clearly doubted. @Quiding ny concern is the
Suprene Court's pronouncenent that "[t]he contours of the right
must be sufficiently clear [so] that a reasonable official would
understand that what he is doing violates that right." Anderson
483 U. S. at 640, 107 S.C. at 3039. As the Court has expl ai ned,
the very purpose of the "clearly established right" requirenent is
so that officials may "reasonably ... antici pate when their conduct
may give rise to liability for damages". Davis v. Scherer, 468
U S 183, 195, 104 S. . 3012, 3019, 82 L.Ed.2d 139 (1984).

We assune that officials know the |aw on excessive force
Accordi ngly, in 1990, a reasonabl e officer could conclude correctly
that he nmust only nake certain his use of force, no matter how
unr easonabl e, did not cause "significant injury".’” Furthernore, in
light of Johnson, an officer could conclude reasonably that

"significant injury" did not include nonphysical injury.® But

'No doubt, and as it should have, Johnson afforded broad
wor king room for police officers. |In any event, the correctness
of that decision is not in issue; we apply the law as it existed
in 1990.

8 n addition, it seens clear that O ficer Denk was not aware
of Dunn's nental condition. Dunn's boyfriend testified that he
told Oficer Denk that Dunn had just been rel eased fromthe
"hospital"; but, as noted, this was not until Dunn was bei ng
renmoved fromthe vehicle. Moreover, the conpani on nmade no
reference to a "nental hospital", and gave no other indication
that Dunn was enotionally unstable. 1In fact, Dunn's doctor
admtted that O ficer Denk "had no way of know ng that [Dunn] was
a patient in a psychiatric hospital". (The reference to the
hospital may well have put O ficer Denk on notice that he was
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surely, at the very least, the "contours of the right" were not
sufficiently clear. Rather than providing a basis for an officer
to "reasonably anticipate" Iliability, Johnson has been nade
m sl eadi ng, considering the mpjority's holding today, because
Johnson clearly suggests, even if it does not hold, that
nonphysical injury will be insufficient.

Therefore, regardl ess of whether an excessive force plaintiff
has the right, under Johnson, to constitutional protection against
nonphysi cal injury, that right was not clearly established in 1990.
Accordingly, Oficer Denk was entitled to qualified i munity.

B

In addition to significant injury, Johnson requires, inter
alia, that the injury result "directly and only from the use of
force that was clearly excessive to the need". 876 F.2d at 480
(enphasi s added). On this point, our court's very recent precedent
requires a result contrary to the majority's.

In Wells v. Bonner, 45 F.3d 90, 92 (5th G r.1995), Wlls
brought, anong other things, a claimfor the excessive force used
against himduring his arrest, alleging injury to his shoul der
Qur court reversed the denial of qualified i munity, holding:

Wells's claimfails to satisfy the second el enent of the
excessive force test because his injury did not result

"directly and only from' the officers' use of force. It is

true that the record reflects that his shoul der was i njured by

the officers during the arrest. WlIlls admts, however, and
ot her portions of the record also reflect, that the injury was

an exacerbation of an old shoulder injury for which Wlls
previ ously had undergone surgery. Thus, Wells's injury did

dealing with a physically weak individual; but, again, Dunn's
physical injuries are not in issue.)
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not result "directly and only fronf the officers' use of
force. 1d. at 96.°

The case at hand is virtually indistinguishable from Wlls.
Dunn's original conplaint admtted that her nonphysical injury
consisted only of a "rel apse of her nental condition", and that, at
the time of the incident, she was depressed and vul nerable. The
record contains substantial evidence of Dunn's past nental

difficulties. Eleven days before her encounter with O ficer Denk,

she was hospitalized, in a state of "severe depression and
agitation". And, only about four hours before the incident, she
was released fromthe hospital on a "therapeutic pass”, in order

"to see if she could cope outside the hospital setting".

Dunn's doctor testified that Dunn "wasn't prepared for [the
incident]" and that the incident "was a shock, and it—ef all the
issues that we were working with in terns of her recovery, this
threw everything off track"”. Describing her own condition, Dunn
stated that her "depression was biological, and it seened |ike
every little issue just conpounded what was goi ng on"

In view of the evidence of Dunn's prior nental condition, it
is clear that, as in Wells, Dunn's nental injury did not result
"directly and only from Oficer Denk's use of force. As with

VWl ls' shoulder injury, Dunn's alleged nental injury as a result of

The majority reads Wlls as holding only that the
plaintiff's exacerbation of his pre-existing injury was not a
significant injury. However, the clear and specific hol ding of
Wells rests on the causation prong of the Johnson test, not the
significant injury prong. The majority also states that ny
reading of Wells is contrary to circuit precedent, but cites no
authority for this observation.
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Oficer Denk's actions was, at worst, an exacerbation of a
pre-existing condition. As such, her claim fails the causation
el ement of Johnson.

Finally, along this line, it bears repeating that the jury

found that O ficer Denk's actions did not injure Dunn in any shape,

form or fashion. It awarded only punitive damages, refusing to
award damages to "conpensate ... Dunn for ... damages proximately
caused by the use of [Oficer Denk's] excessive force...." How

The jury's response to the actual danmmges speci al
interrogatory was as foll ows:

What sum of noney, if any, would fairly and
reasonably conpensate Plaintiff Mary Elizabeth Dunn for
each of the foll ow ng damages proxi mately caused by the
use of excessive force for which you have found that
Def endant M ke Denk is |iable?

Answer in dollars and cents or "None".

a. Past nental anguish, enotional distress, and
nment al pain and suffering:
ANSVEER: $NONE
b. Future nental angui sh, enotional distress, and
ment al pain and suffering:

ANSVEER: $NONE

C. Lost i ncone:

ANSVER: $NONE
d. Medi cal bill s:
ANSVER: $NONE
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can we hold that Dunn's alleged injuries were "directly and only
from Oficer Denk's actions, when the jury found none? In ny
opi nion there is but one answer: we cannot.
L1,
This case is a classic exanple of the upset and

m sunder st andi ng that can result froman arrest. Surely, pursuant

e. Past physical i npairnent:

ANSVEER: $NONE

f. Past physical pain and suffering:

ANSVEER: $NONE

1The majority attenpts to find causation by stating that
t he Johnson

"directly and only" | anguage was intended to

di stingui sh between injuries resulting from
excessive force and those resulting fromthe
justified use of force. It was not intended to

di spl ace the venerable rule that a tortfeasor
takes his victimas he finds himor to i munize

t he exacerbation of a pre-existing condition,

| eavi ng the weakest and nost vul nerabl e nenbers of
society with the | east protection frompolice

m sconduct .

(Enmphasis by majority; footnotes omtted.) Because |
believe the causation elenent is flatly precluded by Johnson
and Wells, | need respond only briefly.

The "tortfeasor takes his victimas he finds
hi m weakest and nost vul nerabl e" argunent would truly open
the fl oodgates for excessive force clainms for nonphysi cal
injury. Doubtless, this is why Johnson struck the necessary

bal ance that it did. |In short, the majority is doing
not hing but attenpting to rewite Johnson. This it cannot
do.
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to the requisite objective reasonabl eness standard, Oficer Denk,
under the circunstances, was justified in renoving Dunn fromthe
vehicle. Wen he told her she was under arrest, she sat back down
in the car. Wat was a reasonable officer to do—tell her he was
going to count to three? (bjectively, Dunn's reaction to the
arrest announcenent was passive resistance, indicating she was not
going to conply with Oficer Denk's instructions. He acted as a
reasonable officer would, should, and, indeed, nust. For the
reasons stated, | would reverse the judgnent on qualified inmunity,

and, therefore, nust respectfully dissent.
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