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UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCU T

No. 93-9074

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
NI TI N SHAH,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

(January 31, 1995)

Bef ore POLI TZ, Chief Judge, GARWOOD, and BENAVI DES, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel  ant Niti n Shah (Shah) appeal s his convicti on,
followng ajury trial, of making a fal se statenent in violation of
18 U.S.C. § 1001. W affirm

Facts and Proceedi ngs Bel ow

The evidence, viewed in the light nost favorable to the
verdict, reflects the follow ng.

On June 9, 1992, the Ceneral Services Adm nistration (GSA)
issued a solicitation for the purchase of irons, ironing boards,

and ironing board pads. The solicitation called for a bid from



each of a nunber of prospective suppliers. Because the bid was to
be negotiated, not sealed, the offeror was allowed to alter the
price after subm ssion but before the award. Anong t he prospective
bi dders was Onega El ectronics (Orega), a small California conpany
that had held the previous contract for steam irons with GSA
Onmega had also previously dealt with GSA and the GSA contract
speci alist, Linda Brainard (Brainard), on an undi scl osed nunber of
smal | purchase contracts. Brainard testified that these contracts
occasi oned nunerous telephone contacts between her and Shah,
Onega' s president.

On July 1, 1992, GSA mailed the solicitation for iron products
to Omega's address in San Carlos, California. The solicitation
contained the followi ng |anguage under section 13, entitled
"Certificate of Independent Price Determ nation":

"(a) The offeror certifies thatsQ

(1) The prices in this offer have been arrived at
i ndependent |y, W t hout , for the purpose of
restricting conpetition, any consul tati on,
communi cation, or agreenent with any other offeror
or conpetitor relating to (i) those prices, (ii)

the intention to submt an offer, or (iii) the
met hods or factors used to calculate the prices

of fered;
(2) The prices in this offer have not been and
wll not be know ngly disclosed by the offeror,

directly or indirectly, to any other offeror or
conpetitor before bid opening (in the case of a
sealed bid solicitation) or before contract award
(in the case of a negotiated solicitation) unless
ot herwi se required by law, and

(3) No attenpt has been nade or will be nmade by
the offeror to induce any other concern to submt
or not to submt an offer for the purpose of
restricting conpetition.

"(b) Each signature on the offer is considered to be a
certification . . . that the signatorysQ
(1) . . . has not participated and wll not
participate in any action contrary to subparagraphs



(a)(1) through (a)(3) above . . . ."

The sane solicitation was al so sent to Ki pper & Conpany, a New York
concern specializing in the supply of hand and power tools to
comercial and governnental custoners. Jerone Kipper (Kipper),
presi dent of Kipper & Conpany, testified that he and Shah had
spoken a "few times" on the telephone.? Besi des these
conversations, which occurred sonetine in Novenber or Decenber of
1991, Shah and Kipper comunicated only occasionally and very
briefly during the early part of 1992.

On July 7, 1992, shortly after Orega received the GSA
solicitation but one day before Orega sent it out, Shah tel ephoned
Ki pper and suggested that they share their bids. Shah expl ai ned
that, by fixing and exchanging price information, they could rig
the bidding and thus split the award. According to his plan, Shah
woul d acquire the delivery depots west of the M ssissippi, while
Ki pper woul d take those to the east. |In response to this proposal,
Ki pper told Shah that he "questioned . . . [Shah's] ethic but
admred his anbition." Although he clearly did not agree to trade
price information, Kipper testified that he was "non-comm ttal" at
the close of the conversation. Shah again left his phone nunber.

The next day, July 8, 1992, Shah signed and nmiled the
solicitation to GSA, in which he certified that the prices
contained in the bid "have not been and will not be disclosed." In
the solicitation, he identified hinself as the Managi ng Partner of

Onega and listed the San Carlos, California, address as well as the

. During those conversations, Shah sought a price quote on a
| arge quantity of Black & Decker irons.
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t el ephone nunber earlier given to Kipper. Shah also filled in
bl anks t hr oughout the solicitation, includinginformation above and
below section 13, the certification of independent price
determ nation

Ki pper reported his July 7 conversation with Shah to both GSA
and his attorney. Under the supervision of a GSA investigator,
Ki pper made two tel ephone calls to Shah on July 15, 1992, several

days after both Kipper and Shah had submtted their bids to GSA

Bot h conversations were recorded and transcri bed. In the first
call, Kipper introduced hinself and apologized for not having
call ed himback "the other day." In vague terns, Kipper rem nded

Shah of their July 7 conversation. After agreeing that they could
still withdraw their submtted bids, Shah asserted that the
swappi ng of price informati on would be to their nmutual advantage.?
When Ki pper asked Shah if he had ever swapped prices with other
vendors, Shah answered,

" No. This is the first occasion and | SQ you sounded

that you're a . . . shrewd businessnman, and you wll
understand the | ogistics and nechanics of it, so that's
why | talk to you frankly. | wouldn't be talking

like this to anybody el se.
"MR KIPPER  kay.
"MR SHAH | just took a calculated risk, rather. You
know, you can only talk . . . to certain people, not al
the people would be cooperative and all that. . . . |
hope you understand what |'m saying."
Wthout detailing a plan to swap prices, Kipper ended the

conversation and told Shah he would call himback. The jury heard

2 Shah observed that, in a bidding battle, "we |ose noney and
the Governnent gains that"; he described the plan as working
"together as a conplenent rather than an adversary."
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this entire conversation. Although the transcript and audi ot ape of
the second July 15 conversation were not put in evidence, Kipper
testified that, during that conversation, they agreed to fax to
each other their bids and, further, that Shah requested
confidentiality. They then carried out this agreenent.?

On January 6, 1993, a grand jury returned a one-count
i ndi ct ment agai nst Shah charging hi mwith "knowi ngly and willfully"
havi ng made a "false, fictitious and fraudulent" statenent to GSA
a governnent agency, contrary to 18 U S.C. § 1001, nanely "the
statenent that the prices in this offer have not been and wll not
be know ngly disclosed by the offeror, directly or indirectly, to
any other offeror or conpetitor before bid opening or contract
award." The indictment fornmed the basis of an arrest warrant,
which two GSA special officers executed at Shah's San Carl os,
California, address. After entering a plea of not guilty, Shah was
tried and convicted before a jury in July 1993. At the close of
the governnent's case (Shah presented no evidence), Shah properly
but unsuccessfully noved for acquittal. He was sentenced to three
years' probation and fined $5,6000. Shah filed a tinmely appeal.

Di scussi on

On appeal, Shah contends that the jury |acked sufficient

evidence of identity and falsity, that the court erred in refusing

a proposed instruction, and that the indictnent varied fatally from

3 Shah faxed Ki pper a copy of the bid pages fromhis
solicitation, and Kipper sent fictitious price information in
exchange. The actual fax was retrieved by Kipper & Conpany's
vi ce president, Adam Mellon, who authenticated the docunent at
trial.



the proof at trial. Shah also argues that a prom se of future
performance cannot, as a matter of law, constitute a violation of
18 U.S.C. § 1001. This last issue, as well as the related
evidentiary claim are the pith of Shah's appeal and, for that
reason, wll be discussed first.

Section 1001, known as the False Cains Act, prohibits the
knowi ng and willful making of "false, fictitious or fraudul ent
statenents or representations"* on a mtter "within the
jurisdiction of any departnent or agency of the United States." 18
U S.C. 8§ 1001.° The purpose of this broadly worded statute is "to
protect the authorized functions of governnental departnents and
agencies from the perversion which mght result from
deceptive practices.”" United States v. Glliand, 61 S.C. 518, 522
(1941). To establish a violation, the governnent nust prove five

elements: "(1) a statenent, that is (2) false (3) and materi al

4 In applying the terns "false, fictitious or fraudulent,"” we
have enphasi zed the potentially perverting effect of the
statenents, which "nust have a natural tendency to influence, or
be capable of affecting or influencing, a governnental function."
United States v. Markham 537 F.2d 187, 196 (5th Cr. 1976),
cert. denied, 97 S.C. 739 (1977). The alleged

"m srepresentation need not have influenced the actions of the
Gover nnment agency, and the Governnent agents need not have been
actual ly deceived." Id.

5 Section 1001 provides:

"Whoever, in any matter within the jurisdiction of
any departnent or agency of the United States know ngly
and willfully falsifies, conceals or covers up by any
trick, schene, or device a material fact, or makes any
false, fictitious or fraudul ent statenents or
representations, or nmakes or uses any false witing or
docunent know ng the sane to contain any false,
fictitious or fraudul ent statenment or entry, shall be
fined not nore than $10, 000 or inprisoned not nore than
five years, or both."



(4) made with the requisite specific intent, [and] (5 wthin the
purview of governnment agency jurisdiction."” United States .
Puente, 982 F.2d 156, 158 (5th CGr.) (quoting United States v.
Li chenstein, 610 F.2d 1272, 1276 (5th Gr.), cert. denied, 100
S.Ct. 2991 (1980)), cert. denied, 113 S.Ct. 2934 (1993).° Wth
regard to the "requisite specific intent," we have observed, "A
fal se representationis one. . . made with an intent to deceive or
mslead." United States v. Guzman, 781 F.2d 428, 431 (5th Gr.),
cert. denied, 106 S.Ct. 1798 (1986).7 In words nore relevant to
this case, the district court correctly instructed the jury that
the governnent nust prove "that the defendant nade the false
statenent for the purposes of msleading the General Services
Adm ni stration."

The central issue in this case, however, focuses only on the

6 In this Crcuit, whether a statenent is material is a
question of law. United States v. MlIntosh, 655 F.2d 80, 82 (5th
Cir. 1981), cert. denied, 102 S.C. 1450 (1982). Contra United
States v. Gaudin, 28 F.3d 943 (9th Cr. 1994) (en banc) (breaking
W th every other circuit decision on point to rule that
materiality is a question of fact for the jury), cert. granted in
part, 63 U S.L.W 3268 (Jan. 6, 1995). This question was
therefore not before the jury.

! Section 1001, however, "does not require an intent to
defraud sQthat is, the intent to deprive soneone of sonething by
means of deceit." Lichenstein, 610 F.2d at 1277. |In this sense,

the False O ains Act seeks to protect nore than the sinple
proprietary interests of the federal governnent; it "has for its
obj ect the protection and welfare of the governnent,"
specifically protection against "deceit, craft or trickery"
designed "to interfere with or obstruct one of [the United
States's] lawful governnent functions.” MNally v. United
States, 107 S. Ct. 2875, 2881 n.8 (1987) (citation omtted).
Section 1001 is thus distinct fromgeneral fraud statutes, such
as the mail fraud statute, wherein "any benefit which the
Governnment derives fromthe statute nust be limted to the
Governnent's interests as property holder."” 1d.
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second elenent, falsity. W are asked to deci de whet her what Shah
stated or represented in the solicitation could violate section
1001, and, if so, whether the governnent proved that it did. The

critical language in the solicitation reads, "The prices in this

of fer have not been and wll not be know ngly disclosed by the
offeror . . . to any other offeror or conpetitor before
contract award." The statenent was nade when Shah subm tted the

solicitation on July 8, 1992. As of that date, there is no
evi dence that Shah had disclosed any price information. He had
only proposed doing so the day before. It was not until July 15
t hat Shah actually disclosed the information. Therefore, only the
"W ll not disclose" portion of the statenent is at issue.

By disclosing his bid to a conpetitor, Shah broke a prom se
made and certified in the solicitation. As the governnent
concedes, however, a broken promse is not alone a basis for
crimnal liability wunder section 1001. O herwi se, as Shah
correctly points out, every breach of a governnental contract would
be converted into a section 1001 fal se statenent, thus exposing the
breaching party to crimnal prosecution. To establish a violation,
then, the governnent nust prove, anong other things, that the
statenent "I wll not disclose price information before the
contract award" was false when nmade. Shah contends that this
statenment can be neither true nor false when nmade because it is
sinply a prediction of future performance. As such, the statenent
is either true or false only after the promse is carried out or
br oken. The governnent, on the other hand, argues that this

statenent clearly inplies and manifests an intent which itself may
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render a prom se true or fal se when nade and whi ch may be proved by
circunstantial evidence of Shah's state of mnd. According to the
governnent, if Shah all the while intended to disclose price
i nformati on, but neverthel ess prom sed not to, he nade a fal se and
fraudul ent statement to GSA in violation of section 1001.

To support its argunent, the governnent cites two cases from
other circuits, United States v. Hartness, 845 F.2d 158 (8th Cr.),
cert. denied, 109 S.Ct. 308 (1988), and United States v. Mandani ci,
729 F.2d 914 (2d Cr. 1984). In Hartness, the defendant argued
that he could not be prosecuted under section 1001 for making a
fal se projection of future i ncone because a projection, when nade,
is neither true nor false. Hartness, 845 F.2d at 160. Al though
the issue posed in Hartness is identical to that here, the facts
are sonewhat different. There, projections of inconme on an
application to the Farners Honme Adm nistration were governed in
part by objective criteria, by facts then in existence: nanely,
t he amount of current inconme.® |d. The court recognized that a
wrong prediction, standing alone, cannot support liability under
section 1001: "No one can be prosecuted for failing to accurately
predict the future." 1d. The existence of verifiable facts in the
projection equation, however, distinguished the defendant's
statenent froma pure prediction and nmade hi s prosecution that much
| ess problematic. ld. at 160-61. Hartness, therefore, is

different fromthe case at hand, in which the truth or falsity of

8 In Hartness, the defendant had based the projection on full-
time enpl oynent even though the applicant, a full-tinme coll ege
student, had then worked only part tine.
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Shah's statenent is not so readily or objectively discernible.

Mandanici is nore persuasive. There, the defendant was
convicted of making the following two fal se statenents: (1) that
the estimated price of some renovation work was $88,000 and (2)
that he would do $88,000 worth of work. Mandani ci, 729 F.2d at
916-17. The governnent clained that these two statenent were fal se
when made. According to the governnent, the first statenent was
fal se because, at the tinme it was made, the defendant knew t he work
woul d not cost that nuch. Id. at 919-20. The court found
i nsufficient evidence to support that charge because the evidence
at trial addressed only the defendant's intention not to carry out
the work and not his know edge of the costs. Because there was no
evi dence on the record fromwhich a juror could find that the work,
if performed, would cost anything other than $88, 000, the court
reversed the conviction on this count. 1d. at 920.

The court, however, upheld the conviction on the second count.
| d. The second statenment was a pronmise to do $88,000 worth of
wor kSQi n ot her words, to do the renovation work that was the basis
of the price estimate. According to the charge, when t he def endant
made this statenent, he actually did not intend to do $88, 000 worth
of work. | d. The circunstantial evidence in support of this
charge included a letter indicating conpletion of the work and
fal se docunentation of expenditures, both submtted after the
statenent was made. |d. Based on this "anple" evidence, the court
agreed that the defendant had "fal sely represented his intentions"
and upheld the conviction. |d. Shah asserts that Mandanici (like

Hart ness) is distinguishable because the false statenent at issue
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there was "intrinsically intertwined" with the price estimtion, a
verifiable fact. That fact, however, was assunmed true in
Mandani ci, and its accuracy had no beari ng on whet her t he def endant
had m srepresented his intentions to perform the renovation work
fully. In short, had the defendant done the work prom sed, there
was no reason to suspect that the price would be any | ess or nore
t han the $88, 000 esti mated. Nonethel ess, Shah is correct that, in
focusing on the sufficiency of the evidence, the Second Crcuit
presuned precisely what is at issue in this case: whet her a
prom se to performcan ever violate section 1001.

Al though it is true that Mandani ci does not explicitly support
the governnent's argunent, Shah too fails to cite authoritative
support for his contention that a prom se cannot be fal se and thus
the basis of prosecution under section 1001. Shah relies on
Wlliams v. United States, 102 S.Ct. 3088 (1982).° In WIIlians,
the Suprene Court considered whether an insufficient funds check
could be considered a false statenent within the neaning of 18
U S.C 8§ 1014.1° Al though the governnent argued that a check stated
that the drawer had sufficient funds in the bank, the Court
rejected this reading. The checks were, according to the Court,

not technically statenents at all; they "served only to direct the

o Shah also cites United States v. dover, 25 F.Cas. 1339
(CCDC 1831). In G@over, the court held that a "prom ssory
oath cannot be the subject of an indictnment for perjury,” which
hol di ng probably restates what the governnent does not dispute:
that to break a prom se does not nmake the prom se fal se when
made. I n any event, G over is too cursory to be hel pful. Over
160 years old, the decision is exactly two sentences | ong, and
the context of the holding is unclear.

10 Section 1014 prohibits nmaking a fal se statenent to a bank.
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drawee banks to pay the face anmounts to the bearer, while

commtting petitioner to nake good the obligations if the banks

di shonored the drafts.” Wlliams, 102 S. C. at 3091. Thi s,
according to the Court, was the only "neani ng" of a check. 1d. at
3092. The Court noted, noreover, that the governnent's

interpretation of a check's neaning did not necessarily conport
W th common under st andi ng: "[1]t would be equally plausible to
suggest that . . . the drawer will have sufficient funds deposited
in his account by the tine the check clears, or that the drawer
w Il make good the face value of the draft if it is dishonored by
the bank." Id. at n.7.

Li ke Mandanici, WIIlians does not directly confront the issue
presented in this case. Sinply put, the issue in WIllianms was
whether a check makes a statenment at all and, if so, what
statenent. Al though the Court could not agree wth the governnent
about what exactly a check inplicitly represents, there is no
dispute in this case as to what Shah stated and thereby clearly
inplied. Contrary to Shah's suggestion, the Suprene Court did not
hold that a check was a prom se and therefore not a statenent.
WIllians neither nentioned nor pursued a distinction between
statenents and prom ses. The Court never suggests that a prom se

cannot, as a matter of law, be or contain a statenent or

representation. Instead, a check is not a statenent because it is
not "a factual assertion," because it does not "make any
representation as to the state of petitioner's bank bal ance.” 1d.

at 3091. By relying on Wllians for the proposition that a prom se

is not a statenent, Shah begs the very question at issue: whether
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the statenent at hand is capable of being terned true or false;
whet her, in other words, a prom se can be construed as "a factual
assertion.”

Finally, the holding in WIlianms mnust be considered in
context; the Court was obviously troubled by the governnent's
characterization of a check's neaning and feared that such an
interpretati on woul d expose anyone who bounced a check to federal
crimnal liability. ld. at 3092. This concern mrrors Shah's
suggestion that the governnent's interpretation of fal se statenent
or representation under section 1001 would crim nalize every broken
prom se. The governnent, however, makes no such contention here.
It is not breaking a prom se that exposes a defendant to cri m nal
liability, but making a promse with the intent to break it.
Wher eas breaking a prom se cannot retroactively render the prom se
false when stated, generally the making of a promse wll
necessarily inply an intent to perform the absence of which may
itself nmake a prom se fal se when stated.

This distinction is critical. In the present context, the
statenent "I will not disclose prices" is sonething nore than a
prediction; it clearly contains a necessary inplication, signified
by the phrase "I wll,"” that the nmaker intends to do what he
prom ses. See Restatenent (Second) of Torts 8§ 530(1) cnt. c
("Since a prom se necessarily carries wwth it the inplied assertion
of an intention to performit follows that a prom se made w t hout
such an intention is fraudulent . . . .") (enphasis added). The
inplicationis necessary because the statenent's neani ng depends on

it. In the setting of this case, the statenent "I wll not
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disclose prices, but | intend to disclose prices" is nonsense
because the second cl ause negates the conmuni cated neani ng of the
first. !

That a prom se can inherently be fal se when made i s supported
by case law not cited by either party. In Elnore v. United States,
267 F.2d 595 (4th Cr.), cert. denied, 80 S. . 82 (1959), the
def endant was convicted of maeking false statenents and
representations on an application to the Farners Hone
Adm nistration in violation of the Commobdity Credit Corporation
Act, 15 U S.C. § 714n(a).?** The defendant purchased surpl us wheat
fromthe governnent on the condition that the wheat be used only to
feed livestock or poultry. ld. at 602. Although the defendant
certified as nuch, the wheat was |ater used for other purposes.
Followng his conviction, the defendant argued that "false
statenents" should be confined to "false statenents of existing
fact":

"Since the statenents by the defendant in regard to the

4200 bushel s of wheat purchased . . . were not statenents

of facts but promses as to the future use of the

comodity, it is said that he conmmtted no crine. . . .
It is said that if Congress had intended to nake false

1 We cannot ignore the plain but inplicit neaning of the
promse. In United States v. Cark, 546 F.2d 1130, 1134 (5th
Cr. 1977), the defendant submtted a formon which he had nmade a
witten statenent assigning paynents "said to be due" to a third
party even though that third party was due nothing. Though the
statenent on the formwas thus literally true, we went beyond
these words to consider what the defendant in effect represented,
nanmel y, that he had sonething to assign. 1d. See United States
v. Thomas, 593 F.2d 615, 620 n.17 (5th Gr. 1979) (ruling that
the statenent was in effect false even if literally true), cert.
denied, 101 S.Ct. 120 (1980).

12 Section 714n(a) prohibits the nmaking of false statenents for
t he purpose of influencing the Commodity Credit Corporation.
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prom ses as to the future a crimnal offense . . ., it

woul d have nmade express provision therefore as it didin

18 U S.C. §8 1341 [the mail fraud statute] . . . ." 1Id.

at 603.

The court rejected this argunent and read the statute to cover
"fal se and fraudul ent prom ses which the maker does not intend to
perform" Id. Interns of frustrating the purpose of the act, the
court could see no practical difference between fal se statenents
and fal se prom ses:

"[l1]t cannot be supposed that Congress i ntended to direct

the crimnal sanctions of the act only agai nst those who

make fal se statenents of existing fact and to excul pate

those who should obtain surplus comodities by naking

fal se prom ses which they do not intend to fulfill. In

practical effect, a false promse fraudulently given

anounts to a fal se statenent of an existing intent and it

can be as destructive as the false statenent of a

material fact. W think Congress intended to cover it by

the statute." |d. (enphasis added).

In so holding, the court noted that other courts had taken sim |l ar
approaches to the Selective Service and Trai ning Act of 1940, the
Home Omers' Loan Corporation Act of 1942, and the False dains
Act, the statute at issue in this case.

As the Fourth Crcuit recognized in Elnore, there is a series
of cases in which this Court has upheld convictions for naking
false promses in violation of section 1001. All these cases
i nvol ve applications by veterans for a Home Loan Guaranty, in which

the veterans had to certify that the | oans were for the purchase of

13 The court cited Todorow v. United States, 173 F.2d 439 (9th
Cr.), cert. denied, 69 S.C. 1169 (1949), in which the defendant
was convicted of falsely promsing in an application to purchase
surplus arny trucks that the trucks were for his own use and not
for resale. The court did not, however, discuss the distinction
bet ween prom ses and ot her statenents, but sinply held that there
was sufficient circunstantial evidence that the defendant's
representati on was fal se when nade.
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a honme. In Corcoran v. United States, 229 F.2d 295, 297 (5th Cr
1956), for instance, the defendant was charged with causing to be
made a prom se to use | oan proceeds for the purchase of a hone when
the applicant "did not intend to occupy the said property as his
hone. " The Court wupheld the conviction, noting that if the
Vet erans Adm ni stration had known t hat the applicant never intended
to so use the funds, the | oan woul d have been rejected. See al so
McCd anahan v. United States, 230 F.2d 919 (5th Gr.) (upholding the
conviction of an acconplice who caused to be nmade such statenents
of purpose where applicant had no real intent to occupy the
prem ses), cert. denied, 77 S.C. 33 (1956); Russell v. United
States, 222 F.2d 197 (5th Gr. 1955) (sane). Although in all of
these cases this Court terned the statenent of purpose "false," we
never explicitly discussed a distinction between statenents of
existing fact and those of future performance, as the Fourth
Circuit didin Elnore. See also United States v. Elliott, 771 F. 2d
1046, 1050 (7th Cir. 1985) (uphol ding conviction of the defendant -
appli cant where defendant clained he had changed his mnd after
filling out the application).

Al beit inplicit, this Court's assunption in prior cases that
a promse can be a false statenent is supported by the common | aw
of fraud. Although "[i]t is a general rule that fraud cannot be
predi cat ed upon statenents which are prom ssory in their nature at
the time they are nmade and which relate to future action or
conduct," 37 AmJur. 2d, Fraud and Deceit, 8§ 60, it is also
general |y accepted, under conmon | aw principles, that

"fraud may be predicated on prom ses nmade with a present
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intention not to perform them or, as the rule is

frequently expressed, on promses nmade wthout any

intention of performance . . . . The gi st of the fraud

.o is not the breach of the agreenent to perform but

the fraudulent intent of the promsor, the false

representation of an existing intention to performwhere

such intent is in fact nonexistent. . . . The generally

accepted nodern theory categorizes a prom se which the

prom sor does not intend to carry out, as a m sstatenent

of material and subsisting fact.”" |1d. 8 68 (footnotes

omtted).

Furthernore, "[a] person's statenent that he intends to do
sonet hi ng when he has no present intention of doing it is a false
statenent of an existing fact, because it falsely represents the
state of his mnd, and the state of his mnd is a fact." 1d. § 64
(footnote omtted). See also Restatenent (Second) of Torts 8§
530(1) ("Arepresentation of the maker's own intention to do or not
to do a particular thing is fraudulent if he does not have that
intention"). This comon-|aw understanding of fraud conports with
t he words and purpose of section 1001.

Nevert hel ess, at oral argunent, Shah argued that the terns of
section 1001 should not be read to cover pronm ses. Shah relies on
the principle of expressio unius est exclusio alterius (the
expression of one thing is the exclusion of another), based on the

absence of the word "prom ses" in section 1001, as conpared to its

14 Cenerally, "there is no inference of fraudul ent intent not
to performfromthe nere fact that a prom se made i s subsequently
not performed.” 1d. (footnote omtted). See also id. § 478;

Rest at enent (Second) of Torts 8 530(1) cnt. d. However, where
the nonperformance is coupled with other probative factors, such
as "where only a short tine el apses between the making of the
prom se and the refusal to performit, and there is no change in
the circunstances,"” an intent not to performwhen the prom se was
made may, in appropriate circunstances, be properly inferred. 37
Am Jur. 2d, Fraud and Deceit, 8§ 478 (footnotes omtted).
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presence in the mail, wire, and bank fraud statutes.!® W reject
this argunent for two reasons. First, as nentioned before, a
prom se to performis not only a prediction, but is generally also
a representation of present intent. Prom ses and representations
are sinply not nutually exclusive categories. The plain terns of
the statute can therefore be said to cover representations of
present intent.

Further, the inclusion of the word "promse" inthe mail fraud
statute is a "codification" of an old Suprene Court case, in which
the Court held that the absence of the word "promse" in the
statute did not prevent prosecution for making a prom se w thout
any intention of perfornmnce. In Durland v. United States, 16
S.C. 508 (1896), the defendant was convicted of fraudulently
prom sing to i ssue bonds, which amounted to a "schene or artifice
to defraud”" in violation of the statute. The defendant argued
t hat, under the common | aw of fal se pretenses, "fraud . . . nmust be
the msrepresentation of an existing or past fact, and cannot
consist of the nere intention not to carry out a contract in the
future." 1d. at 511. Wthout delving into conmon | aw pri nci pl es,
the Court rejected this contention, construing the statute to
"includ[e] everything designed to defraud by representations as to
t he past or present, or suggestions and prom ses as to the future."
| d. A promse, the Court concluded, can be as fraudulent as a

statenent of present fact if the prom sor never intended to

15 These statutes prohibit "any schenme or artifice to defraud,"”
as well as schenes for obtaining noney or property by "false or
fraudul ent pretenses, representations, or promses.”" 18 U S. C

88 1341, 1343, 1344.
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perform Id. According to the Court,

"If the testinony had shown that . . . the defendant

had entered i n good faith upon that busi ness, believing
t hat out of the noneys received they could, by investnent
or otherwi se, nmke enough to justify the promsed
returns, no conviction could be sustained, no matter how
visionary m ght seemthe schene. The charge is that, in
putting forth this schene, it was not the intent of the
def endant to nmake an honest effort for its success, but
that he resorted to this form and pretense of a bond
w t hout a thought that he . . . would ever nake good its
prom ses. It was with the purpose of protecting the
public against all such intentional efforts to despoil,
and to prevent the post office frombeing used to carry
theminto effect, that this statute was passed; and it
would strip it of value to confine it to such cases as
di scl ose an actual m srepresentation as to sone existing
fact, and exclude those in which is only the all urenent
of a promse. This, whichis the principal contention of
counsel, must be overruled." Id.

The Suprene Court has recently recognized that the congressional
i nclusion of the word "promse" in the mail fraud statute is, in a
sense, a redundancy, a "codification" of existing case |aw.
McNally v. United States, 107 S. Ct. 2875, 2880-81 (1987).

For the foregoing reasons, we reject Shah's contention that a
"promse to perfornl cannot, as a matter of |aw, ever violate
section 1001. We hold that, under section 1001, a prom se may
anount to a "false, fictitious or fraudulent"” statenent if it is
made w thout any present intention of performance and under
circunstances such that it plainly, albeit inplicitly, represents

the present existence of an intent to perform?®®

16 Shah contends the trial court erred in refusing the
follow ng instruction:

"You are instructed that you cannot convict unless
the facts that you find to be fal se beyond a reasonabl e
doubt occurred before the making of the statenent
containing those facts, and, further, that the
def endant knew that the facts were false."
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In the present setting, it is clear that the statenment or
promse inmplicitly represents Shah's present intent. W now
det er m ne whet her the governnent proved falsity in this case. Shah
clains, in his first evidentiary point, that the evidence was
i nadequate to support the necessary prem se that Shah had no
intention of carrying out the prom se when he nade it. W viewthe
evidence in the |ight nost favorable to the jury verdict and w |
affirmif a rational trier of fact could find that the governnent
proved all essential elenents of the crime beyond a reasonable
doubt. United States v. Mackay, 33 F.3d 489, 493 (5th Cr. 1994).
As nmentioned earlier, whether a defendant intended to performis a
question of fact concerning the defendant's state of m nd. The
mere fact of subsequent nonperformance is not alone sufficient for
conviction. See note 14, supra. Although the call is a close one,
we cannot say that the circunstantial evidence in this case was
insufficient tojustify the verdict. Courts have routinely relied
on circunstanti al evidence to support such fal se-prom se
determ nations. See Corcoran, 229 F.2d at 297; Elliott, 771 F.2d
at 1050; Mandanici, 729 F.2d at 920; Todorow, 173 F.2d at 443-44.

Because this proposed instruction at best confusingly states the
law, the district court was right to refuse it. United States v.
Li nn, 889 F.2d 1369, 1371-72 (5th Cr. 1989), cert. denied, 111
S.C. 43 (1990). The relevant facts nust be fal se when the
statenent is nmade, not before or after that tinme. Furthernore,
to the extent the proposed instruction was based on the
assunption that a prom se cannot be false, it was m staken and
confusing. The district court correctly charged the jury that it
must find that "the defendant nmade the statenent intentionally
knowi ng that it was false" in order to convict Shah. The court
went on, "A statenment is false if it was untrue when nade and
then known to be untrue by the person naking it." This
instruction represents a correct and adequate statenent of the

I aw.
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See al so note 14, supra.
At the end of the first conversation, Kipper was "non-

commttal,"” and Shah left his tel ephone nunber. Fromthese facts,
a jury could infer that the matter was not abandoned, but was
rather |eft open. That Shah submtted his bid before actually
exchanging the information does not invalidate this inference
When he submitted his offer, Shah was aware that the bids could be
changed up until the contract award. |[|ndeed, he stated as nuch in
his initial exchanges wth Kipper during their first nonitored
conversation on July 15. Further, although Shah did not reinitiate
further contact after their conversation on July 7, when Kipper
called a few days after the subm ssion of the bids, Shah was
i mredi ately receptive to his earlier suggestion and wasted no tine
arranging an exchange of bid information. During this
conversation, which occurred so shortly after Shah's July 8
statenent, Shah neither expressed surprise at Kipper's broaching
the subject nor treated it as an about-face. Shah certainly
i ntended t o exchange price information on July 7 and July 15; under
the evidence, the jury could infer that he had the sane intention
on July 8.  In short, the evidence introduced at trial as to events
both before and after the subm ssion of Shah's offer supports the
jury's verdict.

Shah al so clains that the governnent failed to prove that the
Nitin Shah who submtted the bid and exchanged the price
information was the Nitin Shah who was arrested. This contention
is wthout nerit. G ven that the GSA agent who arrested Shah

testified that he found Shah at the address |listed on the bid as
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that of Orega El ectronics and that the Nitin Shah arrested was the
only Ntin Shah I|iving at that address, the only | ogical
interpretation of the evidence at trial was that the Shah who was
arrested was the one who commtted the crine. There was nothing
what ever to suggest the contrary. The governnent need not neke a
case for identity air-tight; identity my be inferred
circunstantially, and the anple circunstantial evidence in this
case pointed in only one directionsQtoward the defendant. See
United States v. Royals, 777 F.2d 1089, 1091 (5th G r. 1985).

We nmust |ikew se reject Shah's final evidentiary claim that
the governnent failed to prove that Shah actually read the
certification and thus nmade his statenent "knowingly." As a party
to prior supply contracts with GSA, Shah was not new to the bidding
process or to the GSA's forns. Further, Shah filled in information
both below and above section 13, the section at issue. Shah
supplied requested information in over sixty separate |ocations
t hroughout the solicitation, including his signature in four
pl aces. Finally, Shah's request for confidentiality suggests that
he knew of the certification. Nothing suggests that he did not.
A jury could infer beyond a reasonabl e doubt that Shah read and
under st ood what he signed and submtted. See Puente, 982 F.2d at
159; see also United States v. Minna, 871 F.2d 515, 517 (5th G
1989), cert. denied, 110 S.Ct. 871 (1990).

Finally, we find no support for Shah's contention that there
was an i nperm ssi bl e variance between the indictnent and t he proof
at trial. The basis for this claim is the omssion in the

i ndi ctment of the two parenthetical phrases contained in the actual
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statenent in the solicitation: that prices will not be disclosed
before bid opening "(in the case of a sealed bid solicitation)" or
contract award "(in the case of a negotiated solicitation)." Shah
clains that, by omtting this parenthetical |anguage, the
governnent relieved itself of the obligation of proving what bid
arrangenent was at issue and whether there had been a contract
award or bid opening at the tinme the statenent was nade. However,
to constitute reversible error, there nust be not only a vari ance,
but a material one. United States v. Mree, 897 F.2d 1329, 1334
(5th Gr. 1994) ("A nere variance in | anguage between proof and the
explicit language of the indictnent which does not constitute the
nodi fication of an essential elenent of the offense charged i s not
error."). It is not essential that the governnent, in the
i ndi ctnment, set up verbati mthe factual bases for its allegation of
falsity, so long as the facts to be proved are inplicit in the
all egation. Id.

To be material, the variance nust "prejudice[] the defendant's
‘substantial rights,' either by surprising the defendant at trial
or by placing the defendant at risk of double jeopardy.” United
States v. Robinson, 974 F.2d 575, 578 (5th Cr. 1992). Here, the

1 The indi ctnment describes the relevant fal se statenent as
follows: "[t]he prices in this offer have not been and will not
be know ngly disclosed by the offeror, directly or indirectly, to
any other offeror or conpetitor before bid opening or contract
award unl ess otherwi se required by law." The statenent contained
in the solicitation, which was admtted in evidence at trial,
reads as follows: "The prices in this offer have not been and
w Il not be know ngly disclosed by the offeror, directly or
indirectly, to any other offeror or conpetitor before bid opening
(in the case of a sealed bid solicitation) or contract award (in
the case of a negotiated solicitation) unless otherw se required
by I aw. "
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variance is immaterial because it did "not inpair the defendant's
ability to defend hinself through failing to identify the nature of
the charge.” Id. (citation and quotation narks omtted). Because
Shah was at all tines fully aware what provision of the bid was the
basis for the indictnent, he cannot credibly claim surprise.
United States v. Arlt, 567 F.2d 1295, 1298 (5th Cir.) (finding no
prejudi ce where the indictnent incorrectly identified the formupon
whi ch defendant all egedly nmade a fal se statenent because def endant
was in any event aware what statenent in the actual form the
governnent was relying on), cert. denied, 98 S.C. 2250 (1978).
Because Shah has failed to show that the variance was material, we
reject this final contention.
Concl usi on

For the foregoing reasons, the judgnent of the district court

AFFI RVED.
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