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Appeal from the United States District Court for the Northern
District of Texas.

Before POLI TZ, Chief Judge, DUHE and BARKSDALE, Circuit Judges.

POLI TZ, Chief Judge:

CIGNA Fire Underwriters I nsurance Conpany and its attorney M
Eliza Stewart appeal an order of the district court denying them
di scovery and awardi ng costs and attorneys fees to MIlers Mitual
Fire I nsurance Conpany and MIlers Goup Insurance. W affirmin
part, reverse in part, and vacate in part.

Backgr ound

Thi s appeal arises fromattenpts at discovery in the Northern
District of Texas for litigation pending in the D strict of New
Mexico in which CIGNA is the defendant in a breach of contract
suit. The gravanen of that action is a clained | oss of business by
i nsurance sal es personnel because of acts by Cl GNA

Cl GNA determ ned fromrecords of the New Mexi co Departnent of



| nsurance that the plaintiffs may have witten i nsurance with ot her
carriers despite an exclusivity agreenent with it. Cl GNA sought
di scovery fromMIllers regarding any insurance the plaintiffs may
have witten with it. Fol | ow ng di scussions between Cl GNA and
MIlers, CIGNA obtained a subpoena duces tecum in the Northern
District of Texas for a deposition to be taken in Dallas in late
Septenber 1993. On Septenber 9, 1993, MIlers noved to quash or,
inthe alternative, for a protective order.

On Septenber 21, 1993, the court a quo schedul ed a hearing on
the notion for the next norning. Late on Septenber 21, CIG\A' s
counsel in New Mexico prepared and executed sworn statenents
relevant to the next day's hearing and faxed themto their Dallas
counterparts. At the hearing the next day the court refused to
consider the facsimle statenents, barred the di scovery sought, and
ordered Stewart and CIGNA to pay MIlers' costs and attorneys fees
totaling $4100 for the notion to quash or protective order. ClGNA
timely appeal ed.

Anal ysi s

CIGNAfirst contends that the district court erred in refusing
to admt the faxed affidavits. Fed.R Cv.P. 43(e) provides that
"[wWhen a nmotion is based on facts not appearing of record the
court may hear the matter on affidavits presented by the respective
parties, but the court may direct that the matter be heard wholly

or partly on oral testinony or deposition.”™ The district court



admtted one affidavit into evidence,! thereby determ ning that the
hearing would not be wholly on oral testinony and that witten
evi dence coul d be consi der ed.

Fed. R Cv.P. 5(e) permts papers to be filed by facsimle
transmssion if permtted by the rules of the district court.
Fed. R Evid. 1003 provides that duplicates, which we understand to
include facsimles, are as adm ssible as the originals, assum ng
there are no authenticity concerns. We concl ude that under the
very tight time constraints involved herein the district court
abused its discretion in refusing to consider the facsimles.?
That evidentiary ruling i s REVERSED

CIGNA challenges the order of attorneys fees and costs,
contending that Fed.R Cv.P. 26(c) and 37(a)(4) are inapplicable
and that it took reasonabl e steps to avoi d i nposi ng an undue bur den
on Mllers. The application of Rule 37(a) sanctions via Rule 26(c)
is not wthout question. Rule 37 is entitled "Failure to Make

Di scl osure or Cooperate in Discovery: Sanctions,"” and by its

Al 't hough the district court rejected the faxed affidavits
of Jennifer L. Wed and M Eliza Stewart, it admtted and
apparently considered Weed's earlier affidavit.

2lt mght be contended that this error was harmess in |ight
of the district court's alternative conclusion that, even if
admtted, CIGNA's faxed affidavits would hold no wei ght as
against MIllers' live testinony. As a rule, the court suggested
that an affidavit will not prevail over credible, conflicting
live testinony. That general statenent nust be taken cum grano
salis in the factual situation at bar considering tenporal and
proximty factors. W conclude that the faxed affidavits provide
strong and essentially uncontroverted evidence of the good faith
efforts of CIGNA and Stewart to narrow t he subpoena. Under the
controlling circunstances, the trial court erred in not according
appropriate weight to the faxed affidavits.

3



express terns applies to one resisting discovery. Rul e 26(c),
entitled "Protective Oders,"” states that the Rule 37(a)(4)
provi sions "apply to the award of expenses incurred in relationto
the notion" for a protective order. Read together, the rules
appear to apply only to persons refusing to conply with a valid
di scovery request and not to persons seeking overbroad di scovery.
Rule 26(c) is taken to state that the sanctions provision of Rule
37(a)(4) applies only if the "notion for a protective order is
denied in whole or in part." Further, Rule 37(a)(4)(A) provides:

If the notion [to conpel] is granted or if the disclosure or
requested discovery is provided after the notion was fil ed,

the court shall ... require the party or deponent whose
conduct necessitated the notion ... to pay to the noving party
t he reasonabl e expenses incurred ... unless the court finds

that the notion was filed without the novant's first making a

good faith effort to obtain the disclosure or discovery

W thout court action, or that the opposing party's

nondi scl osure, response, or objection was substantially

justified ... (enphasis added).

The sanctions provisions of Rul es 26 and 37 aut hori ze expenses
against a party resisting discovery by unreasonably necessitating
a notion to conpel or by unreasonably noving for a protective
order. There is neither warrant nor need to strain the express
| anguage of these rules given the ready applicability of another
rule. Rule 45(c)(1l) specifically provides for sanctions, including
"l ost earnings and a reasonabl e attorney' s fee" agai nst one i ssui ng
a vexatiously overbroad subpoena.

Upon conpletion of our review, we conclude that the
erroneously excluded affidavits present adequate proof that Cl GNA
and Stewart engaged in sufficient good faith efforts to negotiate

reasonabl e paraneters on the subpoena duces tecum to preclude
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sanctions. The award of sane was an abuse of discretion and the
sanctions are VACATED

Finally, CIGNA contends that the district court erred in
barring discovery. W review the grant of a notion to quash a
subpoena for abuse of discretion.? Al though CIGNA's initial
request was overbroad, the district court described a nore
appropriate, nore narrowl y-drawn request and gave CIGNA the
opportunity to proffer a new subpoena within those limts. Though
nmodi fication of an overbroad subpoena mght be preferable to
guashi ng, courts are not required to use that | esser remedy first.*
Rat her than totally barring necessary discovery, the trial court
exercised its discretion by conbining its decision to quash the
over broad subpoena with an expressed wllingness to entertain

thereafter a nore narrow y-drawn subpoena.® The district court's

SUnited States v. Arditti, 955 F.2d 331 (5th Cr.1992),
cert. denied, --- US ----, 113 S.C. 597, 121 L.Ed.2d 534
(1992) and --- U S ----, 113 S.C. 980, 122 L.Ed.2d 134 (1993).

“On tinely notion, the court by which the subpoena was
i ssued shall quash or nodify the subpoena if it ... requires
di scl osure of ... protected matter ... or ... subjects a person
to undue burden." Fed.R Cv.P. 45(c)(3)(A). The choice to quash
or nodify is discretionary in the district court. See also
Wight and M| ler, Federal Practice & Procedure: Civil § 2457.

SAn order quashing a subpoena apparently has no res judicata
effect on a later, narrower subpoena. See Ariel v. Jones, 693
F.2d 1058, 1060 n. 2 (11th Cr.1982) (affirm ng quashi ng of
subpoena in one district but noting that the requesting party
could "in fact obtain the requested information in another
district"). Indeed, in the instant case the district court
expressly authorized a new subpoena stating that its order "does
not prevent further discovery fromMIllers, but nerely prohibits
t he di scovery sought by the subpoena at issue."” The district
court, while preserving judgnent until MIllers could present
obj ecti ons, appears to endorse a subpoena limted in scope to
CIGNA's stated needs: "[t]he nanes and kinds of policies, the
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deci sion to quash the subpoena and to allow CIGNA to start anew on
a clean slate instead of itself nodifying the subpoena was within
the court's sound discretion. The district court's order quashing
t he subpoena is therefore AFFI RVED. The matter is remanded in
order that CIGNA may pursue a new subpoena consistent with the
district court's order.

AFFI RVED I N PART, REVERSED IN PART, VACATED IN PART, and
REMANDED.

anount of prem uns those policies have generated for M. Tiber
or his agency and the anobunt of comm ssions ... generated by
those policies...."



