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Bef ore REYNALDO G GARZA, DeMOSS and BENAVI DES, Circuit Judges.

REYNALDO G GARZA, Circuit Judge:

Jeffrey B. Ponranz (the "appellant") was convicted on March
10, 1989, by a jury on all thirteen counts of a superseding
indictment.! Count one of the indictnent charged the appellant
W th conspiracy to distribute over 1000 kil ogranms of marihuana in
violation of 21 U S . C § 846; counts two and fifty-one through
fifty-three charged unlawful use of a communication facility in
violation of 21 U S C. 8§ 843(b); counts fifty-four through
fifty-nine charged interstate travel in aid of racketeering in
violation of 18 U S C. § 1952; count sixty charged aiding and
abetting the possession with intent to distribute marihuana in
violation of 21 U S.C. § 841(a)(1l) and 18 U S.C. §8 2; and count

sixty-one charged unlawful use of a firearm during a drug

1On Decenber 7, 1988, a grand jury indicted Ponranz in
si xty-one counts for conspiracy to distribute marihuana and ot her
drug-rel ated offenses. Counts three through fifty of the
si xty-one count superseding indictnent were dismssed at the
governnent's request.



trafficking offense in violation of 18 U S.C. §8 924(c)(1).

On May 12, 1989, the district court sentenced Ponranz under
the Sentencing Reform Act to 216 nonth concurrent prison ternms on
each of counts one, two and fifty-one through sixty. On count
si xty-one, the court inposed a 60 nonth consecutive prisonterm as
required by 8§ 924(c)(1). The court further inposed a five-year
mandatory m ni mumterm of supervised rel ease and a nandatory $650
in special assessnents. This Court affirnmed the judgnent on My
22, 1990, in United States v. Ponranz, 904 F.2d 703 (5th G r.1990)
(table).

Ponranz filed a Mdtion to Vacate, Set Aside, or Correct
Sentence pursuant to 28 U . S.C. § 2255, alleging for the first tine
t hat venue was i nproper in his conviction on count sixty-one of the
supersedi ng i ndictnent. He also alleged that his counsel was
ineffective for failing to ever raise that issue. Ponranz appeals
the I ower court's decision denying the requested relief. For the
reasons below we affirm

FACTS

The district court adequately sumrmarized the facts of this
case as foll ows:

The evidence at trial established that during the nonths of

Cct ober and Novenber 1988, Def endant Ponranz net several tines

with M ke DeLaFl or, an undercover DEA agent in Fort Worth, for

the purpose of arranging the purchase of 4,000 pounds of
marijuana. After several neetings in Texas and conversations
on the phone, Ponranz and DelLaFl or agreed that the marijuana
woul d be transported in two shipnents of 2,000 pounds each at

a total purchase price of $1.6 mllion, with $100,000 as front

noney, another $100, 000 when the marijuana was delivered to

the Dallas area, and then $400,000 to $800,000 after the
marij uana was delivered to Ponranz.



The first paynent of approximately $100,000 was nade on
Novenber 12 by one of the nen working for Ponranz. After
having the marijuana shipnent initially inspected in Dallas,

Ponranz net DeLaFl or in Arlington, Texas, on Novenber 17, 1988
and made the second $100, 000 paynent. That eveni ng, DelLaFl or
left for Oklahoma City to obtain the final paynent from
Ponr anz. This paynent was agreed to be made only after
Ponranz received verification that the marijuana was in the
hands of his people in Dallas.

On Novenber 18, 1988, Ponranz arrived at the Cklahoma City
nmotel in which DeLaFl or had taken a room Before entering the
nmotel , Ponranz secreted an automati c weapon in his jacket and
then proceeded to DeLaFlor's room carrying a box containing
nore than $400, 000. Ponranz and DeLaFl or then waited in the
motel room for word that the marijuana had changed hands

After the marijuana was transferred, the authorities arrested
several of Ponranz's co-conspirators in Texas, and then
Ponranz hinself in Ol ahonma.

The 2255 notion is directed at count sixty-one of the
i ndi ctnment, which reads as foll ows:

On or about Novenber 18, 1988, [the appellant] did unlawfully

use and carry a firearm that is, a Raven, Mddel P-25, .25

cal i ber handgun, serial nunber 640102, in Olahoma City,

Okl ahoma, during and in relation to a drug trafficking crine

occurring in the Northern District of Texas and el sewhere, as

all eged in Count [one] and Count [sixty] of this indictnent.
(enphasi s added). Evi dence was presented at trial show ng that
Ponranz possessed the gun in Cklahoma City at the tinme of his
arrest on Novenber 18, 1988, as alleged in the indictnent.
However, no evi dence was presented to i ndicate that Ponranz used or
carried the weapon at any tine within the Northern District of
Texas, or that he transported the weapon from Texas to Okl ahona.

DI SCUSSI ON

The appellant asserts that venue on count sixty-one was
i nproper because the 8 924(c)(1) charge could be prosecuted only
where the firearm was "used" or "carried," i.e., in lahonma.

Al t hough the issue was never raised at trial or on direct appeal,
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Ponranz further argues that wai ver of a good venue defense nust be
knowi ng and intelligent on the part of the defendant. In addition,
Ponranz clains that his counsel's failure to raise the alleged
venue defense proves he was afforded ineffective assistance of
counsel . Because this Court finds that venue was proper, the
appel lant's conviction is affirnmed.
Venue | aw

Article I1l, section 2, clause 3 of the United States
Constitution provides that "The Trial of all Crines, except in
Cases of I npeachnent, shall be ... heldinthe State where the said
Crimes shall have been commtted...." The Sixth Amendnent expands
this rule and expresses it as a right of the accused by providing
that "In all crimnal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an inpartial jury of the
state and district wherein the crinme shall have been commtted...."
U S. Const. anend. VI.  In addition, the Federal Rules of Crim nal
Procedure ensure this constitutional right by providing that
"[e] xcept as otherwi se permtted by statue or by these rules, the
prosecution shall be had in a district in which the offense was
commtted." FeED.R CRMP. 18. These provisions reflect that in
crimnal cases the question of venue is not a |legal technicality,
instead, it is a significant matter of public policy. United
States v. Johnson, 323 U S. 273, 276, 65 S.C. 249, 250-51, 89
L. Ed. 236 (1944).

Congress has provided that:

[ Al ny of fense against the United States begun in one district
and conpleted in another, or conmmtted in nore than one
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district, may be inquired of or prosecuted in any district in
whi ch such of fense was begun, continued or conpl eted.

18 U.S.C. 8§ 3237(a). Furthernore, venue in conspiracy cases is
proper in any district where the agreenent was fornmed or where an
overt act in furtherance of the conspiracy was perforned. United
States v. Caldwell, 16 F.3d 623, 624 (5th Cr.1994); United States
v. Wnship, 724 F.2d 1116, 1125 (5th Cir.1984).°? Since, a
conspiracy to distribute marihuana is a continuing offense under
section 3237,% venue may lie in any district where an overt act was
comm tted.

In light of the conspiracy | aw, Ponranz does not contend that
he was inproperly tried for the conspiracy count in the Northern
District of Texas since overt acts occurred there. He further
agrees that he was properly tried in Texas for the other
substantive offenses that he commtted while in that state.
However, Ponranz affirmatively clains that the constitution
guarantees his right to be tried in Glahoma for the substantive
of fense under 8§ 924(c) because the weapon was carried only in that

state, not Texas. Appel  ant argues that the conspiracy venue

2The Suprenme Court approved this rule despite its dilutent
ef fect upon venue rights, permtting trials of defendants in
district where they have never set foot. Wnship, 724 F. 2d at
1125 (citing Hyde v. United States, 225 U S. 347, 32 S.Ct. 793,
56 L.Ed. 1114 (1912)).

3"A continuing offense is a continuous, unlawful act or
series of acts set on foot by a single inpulse and operated by an
unintermttent force, however long a tine it may occupy. Were
such an act or series of acts runs through several jurisdictions,
the offense is conmtted and cogni zable in each." United States
v. Mdstate Horticultural Co., 306 U S. 161, 166, 59 S.C. 412,
414, 83 L.Ed. 563 (1939) (quoting Armour Packing Co. v. United
States, 153 F. 1, 5-6 (8th G r.1907)).
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should not automatically extend to the substantive offense and
consequently, an independent venue analysis should be conducted
regardi ng that offense. Ponranz supports his argunent with United
States v. Corona, 34 F.3d 876 (9th Cr.1994).

In United States v. Corona, the defendant was tried and
convicted in the state of Nevada for conspiracy to distribute
narcotics and the substantive crines arising from the
conspi racy—di stribution of cocai ne and use of a firearmduring drug
trafficking. The substantive crines occurred in California only,
whil e overt acts in furtherance of the conspiracy were conmtted in
both California and Nevada. The defendant argued on appeal that
venue was i nproper laid in Nevada for the substantive offenses.

In light of these clains, the Ninth Crcuit decided that a
court nmust conduct a separate venue analysis for the substantive
crinmes and the conspiracy, even if the substantive crines were
commtted in furtherance of the conspiracy. ld. at 879 (citing
United States v. Jordan, 846 F.Supp. 895, 898 (D. Nev.1994)). Due
to this analysis, the Court determ ned that venue was inproper in
Nevada for the prosecution of the substantive offenses. Mor e
specifically, it concluded that a conviction under 8§ 924(c) could
not be prosecuted where the conspiracy venue lay if the weapon was
al so not used or carried in that venue. For the reasons di scussed
bel ow, we disagree with the conclusion drawn on that count.

Section 924(c)

Congress enacted Section 924(c) as part of the Gun Control Act

of 1968, Pub.L. 90-618, 82 Stat. 1213, in the wake of the



assassi nations of Martin Luther King and Robert Kennedy, as part of
a conprehensive response to the "increasing rate of crinme and
| awm essness and the growing use of firearns in violent crine.”
United States v. Correa-Ventura, 6 F.3d 1070, 1084 (5th G r. 1993)
(quoting H R Rep. No. 1577, 90th Cong., 2d Sess. 7 (1968),
reprinted in 1968 U S.S.C. A N 4410). Since then, the origina
version of 8 924 has been nodified several tinmes to deal wth
nmodern concerns. The current version of section 924 provides in
pertinent part:
(¢)(1) [wW hoever, during and in relation to any crine of
violence or drug trafficking crinme ... uses or carries a
firearm shall, in addition to the punishnment provided for
such crime of violence or drug trafficking crine, be sentenced
to inprisonnent for five years.... Notw thstanding any ot her
provision of law, the court shall not place on probation or
suspend t he sentence of any person convicted of a viol ation of
this subsection, nor shall the term of inprisonnent inposed
under this subsection run concurrently with any other term of
i nprisonnment including that inposed for the crine of violence
or drug trafficking crine in which the firearm was used or
carried.
18 U S.C. 8 924 (enphasis added). This Court interpreted the
statute to nean that the nere carrying or use of a firearmwas not
the crimnal actus reus prohibited by the statute, instead it was
the enpl oynent of the weapon in the context of another predefined
crinme. Correa-Ventura, 6 F.3d at 1083 (the "essence" of the
of fense was that a crimnal defendant used a firearmin commtting
anot her federal crine). Congress specifically intertw ned the
penal ty provisions of § 924 with the underlying offense in order to
alleviate fears that a person could be convicted for carrying a
weapon if he was not involved in a drug trafficking offense (or
violent crine). ld. at 1084. Thus, only the act of carrying a
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weapon "during and in relation to ... [a] ... drug trafficking
crinme" is a substantive offense under 8 924(c)(1).

In Correa-Ventura, we also noted that a "common thread
t hroughout the anendnents to Section 924(c) [was] the consistent
increase in deterrence value." 1d. For exanple, after the Suprene
Court decided that a Section 924(c) penalty could not be |ayered
onto a predicate statute containing its own enhancenent provision,*
Congress responded by anending the statute to make clear its intent
that the defendant be sentenced under both enhancenent schenes,
t hus maxi m zi ng the puni shnent. Conprehensive Crine Control Act of
1984, Pub.L. No. 98-473, § 1005, 98 Stat. 1837, 2138-39. See also
S.Rep. No. 225, 98th Cong., 1st Sess. 312-15 (1983) reprinted in
1984 U.S.S.C A N 3182, 3490-92. The statute underwent further
changes to i ncrease the severity of punishnent for this offense by:
(1) requiring that the mandatory sentence run consecutively rather
than concurrently wth that of the predicate crinme, (2)
substantially increasing the mandatory penalties for violations,
and (3) denying parol or probation privileges during the 924(c)
sentence. Correa-Ventura, 6 F.3d at 1084-85 (internal citations
omtted). It remains patently clear then, that Congress intended
this section to act as a maxi num deterrence agai nst using firearns

in connection with other crines. ld. at 1083.°

‘See Sinpson v. United States, 435 U. S. 6, 16, 98 S.Ct. 909,
915, 55 L.Ed.2d 70 (1978); Busic v. United States, 446 U S. 398,
404, 100 S.Ct. 1747, 1752, 64 L.Ed.2d 381 (1980).

The |l egislation's sponsor, Representative Poff, stated that
a primary objective of the provision was to "persuade the nman who
is tenpted to conmt a Federal felony to | eave his gun at hone."
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Overt Acts

In order to properly reach a decision, this Court nust not
only exam ne the | anguage of the statute and t he purpose behind it,
we nust also review the overt acts committed by the defendant
during the underlying drug transaction. An overt act, is an act
performed to effect the object of a conspiracy, although it remains
separate and distinct fromthe conspiracy itself. Though the act
need not be of a crimnal nature, it nust be done in furtherance of
the object of the conspiracy. However, if the act constitutes a
substantive crine, the defendant nmay be prosecuted for both the
conspiracy offense and the substantive crine as separate crines.
lannelli v. United States, 420 U.S. 770, 777, 95 S.Ct. 1284, 1289-
90, 43 L.Ed.2d 616 (1975).

In this case, various acts were commtted in furtherance of
the drug conspiracy. For instance, after the initial contact
bet ween Ponranz and agent DelLaFl or: tel ephone conversations ensued
between the parties to finalize the drug transaction, Ponranz
travel ed from Gkl ahonma to Texas to personally discuss the illega
activity, plans to inspect a sanple of the marihuana before the
actual purchase were consunmated, installnments on the tota
purchase price were made and nost crucial to this analysis, Ponranz
carried a weapon during and in relation to delivery of the final
drug paynent. Unquestionably, the primary reason that Ponranz
carried a weapon was to protect or further the drug transaction by

ensuring the safe delivery of the drug noney.

114 ConG. Rec. 22,231 (1968).



This situation is not altogether different from cases where
this Court held that the proximty of a weapon to the drugs was
proof that the weapon involved could have been used to protect or
have the potential of facilitating the operation, and that the
presence of the weapon was connected with the drug trafficking.
See, e.g., United States v. Featherson, 949 F.2d 770, 776 (5th
Cr.1991), cert. denied, --- U S ----, 112 S.C. 1698, 118 L. Ed. 2d
408 (1992); United States v. Blake, 941 F.2d 334, 342-43 (5th
Cr.1991), cert. denied, --- U S ----, 113 S.C. 596, 121 L.Ed. 2d
533 (1992). In those cases, the proximty of the weapon to the
drugs constituted a violation of 8§ 924(c)(1). Likew se, in such a
hi gh-1 evel drug operation as the one before us,® the proximty of
t he weapon to the drug noney also constitutes a violation of this
section. The use of firepower to protect the noney involved in the
drug trafficking sinply increased the |ikelihood that the aim of
the conspiracy woul d be acconpl i shed.

Public Policy

If, as Ponranz argues, venue was inproper in Texas, an
i mensely undesirable result would have ensued. It would have
necessitated that the governnent gather its resources and conduct
an entirely new trial in Olahoma to ensure that the appellant

receive a consecutive five year sentence for carrying a weapon

5The evi dence adduced at trial did not only establish the
| eadership role played by Ponranz, it also reveal ed the
sophi sticated nature of the crimnal enterprise. The marihuana
smuggling ring enpl oyed safe houses to store the contraband,
several vehicles to transport it, false driver's |icenses,
handhel d radi os, surveillance detection equi pnent and of course,
at | east one firearm
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during the drug transaction. This in turn, would have required the
governnent to duplicate its efforts and once again lay the
foundation for the firearmoffense, i.e., establish the el enents of
the conspiracy to distribute over 1000 kil ograns of mari huana si nce
it must prove that the firearmwas carried or used during and in
relation to a drug trafficking offense.” The end result of such
action would inpede the admnistration of justice because the
governnment would be left with a difficult decision: expend its
limted resources in prosecuting the felon a second tine for this
separate offense, or satisfy itself with the puni shnent previously
i nposed and forfeit a conviction on the weapons's count.

If the latter choice were elected, it would effectively
underm ne the Congressional intent to curb the violence inherently
associated with high level drug deals. Def endants |i ke Ponranz
could routinely escape the penalty envisioned by Congress, i.e.,
the five year consecutive sentence, when their illegal activities
transversed nultiple state boundaries. A tool designed by the
Legislature to conbat and deter the violence on the nation's
streets would be left inpotent. Public policy dictates that such
an out cone be avoi ded. Moreover, the highest Court has instructed

us that venue "be determ ned fromthe nature of the crine alleged

The main problemwe are faced with is the fact that a
prosecution for carrying or using a firearm cannot be bifurcated
fromthe underlying drug crinme. |In the case at bar, because the
penal ty provisions of 8 924(c)(1) are intertwined with the
predi cate crine, the defendant nust first be proven guilty of the
conspiracy to distribute nmari huana before proceeding with the §
924 offense. Thus, the need to re-establish a conspiracy ari ses.
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and the location of the act or acts constituting it." Uni ted
States v. Anderson, 328 U. S. 699, 703, 66 S.C. 1213, 1216, 90
L. Ed. 1529 (1946) (enphasis added).

The crime before us deals wth the use of a weapon "during and
inrelationto ... [a] ... drug trafficking crine." |Its nature is
primarily designed to prevent the violence associated with the
consummati on of drug transactions (and other violent crines).
Section 924(c)(1) is a distinct offense that affirmatively
suppl enment s and maxi m zes puni shnent for the use of a weapon in the
underlying offense. In addition, the acts involved in the
predi cate drug offense were peppered wthin two districts. I n
l[ight of the nature of 8 924(c) and the location of the acts
i nvol ved, we hold that a defendant who is indicted for using or
carrying a weapon in connection with a drug trafficking of fense may
be prosecuted and convicted for violating 8 924(c)(1) in the sane

venue as the underlying drug offense.?

8Ponranz also clainms that United States v. Davis, 666 F.2d
195 (Former 5th Gr.1982), authoritatively establishes for this
Circuit that the venue for the conspiracy charge does not dictate
the venue for a related substantive charge. |In Davis, this Court
reversed the district court's finding of proper venue in the
M ddle District of Georgia on the substantive charge of
possession with intent to distribute nethaqual one, despite the
fact that it had upheld the propriety of venue there on the
related conspiracy count.

The Court stated that "the governnent had the burden of
proving that the conspirators had both possession of and the
intent to deliver the nethaqual one at the tinme [the
defendants] were in the Mddle District of Georgia. This
burden was not net since neither [of the defendants]
actually or constructively possessed the nethaqual one in
question until [they] arrived in Florida." |Id. at 200.
(internal citations omtted). W agree with appellant that
in Davis, due to the facts and the specific crinmes with
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In this case, the underlying drug trafficking offense was a
conspiracy to distribute marihuana: an offense which may be
prosecuted in any district where an overt act was perforned.
Carrying a firearmto protect the delivery of drug noney was an
overt act commtted "during and in relation to" the drug
conspiracy. Consequently, a violation of section 924(c)(1) should
be tried in any district where the underlying conspiracy venue was
proper, nanely Ol ahoma or Texas.

The initial predicate necessary for a violation of § 924(c) (1)
is a crime of violence or drug trafficking. It is only when a
firearmis used or carried during and in relation to such violent
or drug trafficking crinme that the 8 924(c)(1) offense becones
conpl et e. Since the indispensable predicate offense is as
i nportant or essential to the conpleted offense as the carrying or
using of the firearmand since the use or carrying of the firearm

itself must be made during and in relation to such predicate

whi ch the defendants were charged, that venue for the
substantive offense had been inproper in the Mddle D strict
of CGeorgia. Davis, however, is distinguishable fromthe
case before us.

Al t hough the cases appear to be simlar, the
substantive counts in question were based on different
statutes and that is where the difference lies. The clear
| anguage of 8 924 and the Congressional purpose behind it
differentiates it from other offenses, including possession
wWth intent to distribute a narcotic. Due to the specific
nature of this crinme and the difficulties inherently
i nvolved in prosecuting it, the governnent nust be all owed
to try the defendant in the district where the act was
commtted, or in a district where venue would properly lie
for the underlying drug crinme. Therefore, since this case
is centered on an entirely different statutory offense, our
holding is not in conflict with Davis.
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offense, it only follows that venue should be allowed where the
violent crime or drug offense occurred. Thus, a firearm may be
used in one state but it does not preclude a conmm ssion of a 8§
924(c) (1) offense in another state.

Moreover, we do not believe that our holding seriously
infringes on the defendant's rights since this Court treats the
right to venue with less deference than other constitutional
rights. For exanple, this Court has commented that

[a] | though venue is a constitutional right and an el enent of

every crinme, and despite the Suprene Court's command that it

not be treated as a formality, courts have dealt with venue
questions differently from other constitutional rights and
other elenments of crines. For instance, the standard for
finding a waiver of venue is nuch nore relaxed than the
rigorous standard for finding waivers of theright totrial by
jury, the right to confront one's accusers or the privilege
agai nst conpul sory self incrimnation. As opposed to waiver
of these later rights, a defendant can wai ve venue rights by
his silence—ust by his failure to | odge an objection prior to
trial.

United States v. Wnship, 724 F.2d 1116, 1125 (5th G r.1984)

(internal citations omtted) (enphasis added).

Because we find that venue was proper in the Northern District
of Texas for the 8§ 924 violation, we need not address appellant's
remai ning points of error. The denial of his 2255 notion on the
basi s of venue is affirned.

CONCLUSI ON

For the reasons di scussed above, we find that venue was proper
in the Northern District of Texas for appellant's violation of 8§
924(c)(1). Therefore, we affirm the nmandatory five year
consecutive inprisonnent terminposed on the appellant.

AFFI RVED.
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