IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2016

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

M CHAEL RAY ALTAM RANQG,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

( Decenber 20, 1993 )

Before WSDOM H GE NBOTHAM and JONES, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

The district court inposed a probated fine. It also adopted
a presentence report suggesting that the defendant had no present
or future ability to pay a fine. The defendant contends that the
district court |acked authority to probate a fine and in any event
shoul d not have done so because he had no present or anticipated
ability to pay. W conclude that inability to pay is not an
absolute barrier to a fine. W also conclude that the district
court had no authority to probate the fine. W vacate the probated
fine and remand for resentencing to give the district court the

chance to reconsider the propriety or anount of the fine.



l.

M chael Altam rano pleaded guilty to a drug offense. The
district court sentenced himto 60 nonths in prison, 5 years of
supervised release, a $50 special assessnent, and a $50, 000
probated fine. The PSR stated that Altamrano resided injail, had
no job or assets, had an ei ghth grade education, and had perforned
meni al tasks at various restaurants. It nade no reconmendati on on
i nposing a fine.

.

There are sone general starting points. A sentencing court
cannot constitutionally enhance the jail sentence of an indigent
person beyond t he statutory maxi mumbecause he cannot afford to pay

a fine. Wlilianms v. [Illinois, 399 U S. 235, 242-43 (1970).

Simlarly, a state cannot convert a fine inposed under a fine-only
statute into a jail termsolely because the defendant cannot pay.

Tate v. Short, 401 U S. 395, 399 (1971). More recently, the Court

expanded this principle in Bearden v. Georgia, 103 S. . 2064

(1983). The Court held that a district court cannot revoke
probation for failure to pay a fine wunless it finds that
probationer willfully refused to pay, that probationer did not nake
sufficient bona fide efforts legally to acquire adequate financi al
resources, or that another sanction would not serve the state's
interests in punishnent and deterrence. 1d. at 2073.

The Sentencing CQuidelines express simlar sensitivity to
i ndi gency, requiring a fine unless the defendant establishes that

he cannot pay and is not likely to becone able to pay. U S S G



8§ 5E1.2(a) (Nov. 1992). After determning that a defendant can
pay, a court may consider the factors in U S.S.G 8§ 5EL.2(d) (Nov.
1992) to determne the fine's place within the guideline range.
Under U.S.S. G 8 5EL1.2(d) (Nov. 1992), a court again nust consider
the defendant's ability to pay in light of his earning capacity and
financial resources. U S. S.G 8 5E1.2(d)(2) (Nov. 1992).

Nei t her the Constitution, nor applicable sentencing statutes
and gui del i nes, however, categorically prohibit a court from ever
inposing a fine after the defendant has proven his inability to

pay. United States v. Voda, 994 F.2d 149, 154 n.13 (5th Cr.

1993). The Court recognized this fact in Wllians: "[N othing we

now hol d precludes a judge frominposi ng on an indigent, as on any

def endant, the maxi mum penalty prescribed by law " 399 U S. at
243. The Court echoed this sentinent in Bearden: "A defendant's
poverty in no way imunizes him from punishnent.” 103 S.Ct. at
2071. Under this arrangenent, sentencing courts consider a

defendant's ability to pay only after the governnent unsuccessfully
has attenpted to collect the fine. Voda, 994 F.2d at 154 n.13
(quoting United States v. Merritt, 639 F.2d 254, 257 (5th Gr.

1981) ).

Simlarly, isolated guidelines require sentencing courts to
consi der indigency in calculating a fine, but the guidelines, taken
as a whole, do not prohibit sentencing courts frominposing fines
on defendants who cannot pay. U. S.S.G 88 5El.2(a), 5E1.2(d)(2),
5E1.2(f) (Nov. 1992). To be sure, U.S.S.G § 5E1.2(a) (Nov. 1992)

states that "[t]he court shall inpose a fine in all cases, except



wher e t he def endant establishes that he is unable to pay and i s not
likely to be able to pay a fine," but this provision nust be read
in light of the fact that indigency alone has never barred
imposition of a fine and U . S.S.G § 5E1.2(f) (Nov. 1992), which
gives a sentencing court the discretion to | essen or waive a fine
i nposed on an indigent defendant.

Much of the confusion about the power of a sentencing court to
fi ne a def endant who cannot pay rests with the contrasting | anguage
in US. S .G 8§ 5E1.2(a) and U S.S.G 8 bHEl.2(f). Taken together,
US S G 8 5E1.2(a) and U S.S.G 8§ 5E1.2(f) suggest that a court
may fine a def endant who cannot pay, though it generally shoul d not
i npose such a sancti on.

The first guidelines did not include the | anguage in U S. S. G
8§ 5E1.2(a) (Nov. 1992) stating that a court shall inpose a fine in
all cases except where the defendant establishes that he cannot and
wll not be able to pay. Instead, that provision stated only that
"[e] xcept as provided in subsection (f) below, the court shall
inpose a fine in all cases.™ US S G 8 5E1.2(a) (Nov. 1989).
Subsection (f) stated that "[i]f the defendant establishes that (1)
he is not able and, even with the use of a reasonabl e install nent
schedule, is not likely to becone able to pay all or part of the
fine required by the preceding provisions, or (2) inposition of a
fine woul d unduly burden the defendant's dependents, the court nay
inpose a lesser fine or waive the fine." US. S.G § 5EI1 2(f)
(enphasi s added).



The explicit prohibition against finingindigent defendants in
US S G 8 5EL 2(a) (Nov. 1992) first appeared in the Novenber 1990
gui delines, but, curiously, US S G 8 5El1.2(f) retained its
di scretionary | anguage. In fact, a new application note in
Novenmber 1990 stated that "[t]he determnation of the fine
guideline range nay be dispensed with entirely upon a court
determ nation of present and future inability to pay any fine."
US S G 8§ 5E1.2, comrent 3 (Nov. 1990) (enphasis added). The
application notes for the Novenber 1992 guidelines retain the sane
di scretionary |anguage. Though the explicit prohibition against
i nposing fines onindigents in U S.S.G 8§ 5E1.2(a) has remained in
the guidelines since Novenber 1990, U S.S.G 8§ 5HELl.2(f) and the
application notes give a sentencing court the discretion to i npose
a fine on an indigent defendant.

Qur jurisprudence fitswithinthis franework, as United States

v. Fair, 979 F. 2d 1037 (5th Gr. 1992) does not nmandate a different
result. 1In Fair, we recogni zed that a defendant may rely on a PSR
to establish his inability to pay a fine. Id. at 1041. W
suggested that if a court adopts the findings of a PSR showi ng t hat
the defendant has no or limted ability to pay, then the governnent
must denonstrate that he has assets or earning potential before the
court can inpose a fine. [|d. By its focus on proof of indigency
Fair inplies its inportance, but not its necessity. Fair, 979 F. 2d

at 1041-42. United States v. Walker, 900 F.2d 1201, 1206-07 & n.6

(8th Gr. 1990), relied on in Fair, discusses the elenents that a



sentencing court may consider. Voda reaffirnmed the point, citing

Fair. Voda, 994 F.2d at 154 n. 13.

The PSR suggested that Altam rano had no present or future
ability to pay, but nade no recomendation regarding a fine. The
court adopted the PSR s findings, and the governnent did not
counter that Altamrano has assets or earning potential. In this
situation, the court could still inpose a fine, albeit infornmed by
the fact that the defendant coul d not and was not |ikely to be able
to pay. The question remains whether the court had the authority
to probate the fine. W conclude that the district court | acked
the power to probate a fine, as we wll explain. We do not
therefore examne the limts upon the trial court's discretion to
fine a defendant who cannot pay and who has no prospects of being
able to do so.

L1l

The statutory authority for a probated sentence derives from
18 U.S.C. § 3561(a), which permts probation unless (1) the offense
is a Cass Aor B felony and the defendant is an individual; (2)
the offense is an offense for which probation has been expressly
precl uded; or (3) the defendant is sentenced at the sane tine to a
term of inprisonnent for the same or a different offense. 18
US C 8§ 3561(a). Al three exceptions forbid probation in this
case. Altamrano was convicted of violating 21 U S C
8 841(b)(1)(B), a Cass B felony under 18 U S.C. 8§ 3559(a)(2).

Congress expressly elimnated probation for violations of 18 U. S. C



8§ 841(b)(1)(B). Finally, Altamrano received a 60-nonth prison
termfor the sane offense.

The Sentencing CGuidelines also prohibit a probated fine in
this case. US S G § 5B1.1(b) (Nov. 1992) tracks the three
exceptions in 18 U S.C. 8§ 3561(a), in that it forbids probation
for a Cass B felony, when the offense of conviction precludes the
i nposition of a probated sentence, or when the defendant receives
a prisontermfor the sane offense. U S . S.G § 5B1.1 (Nov. 1992).
Agai n, these exceptions preclude the assignnment of a probated
sentence in this case. The district court therefore inproperly
probated the fine.

VACATED I N PART and REMANDED.



