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Sept enber 21,
Bef ore GARWOOD, JONES and EM LIO M GARZA, Circuit Judges.
GARWOOD, Circuit Judge:
Appel  ant John Fox (Fox) is a M ssissippi attorney who has
been the | ongti ne associ ate, | egal counsel, and busi ness partner of

Navarro Crowson (Crowson), a judgnent debtor who owes mllions of

dollars to appellees, whom he defrauded. Thus far, Crowson has



largely foiled his creditors' efforts to recover their judgnents by
conceal ing his assets and w t hhol di ng docunents that woul d reveal
their extent and | ocation. Wen Fox was ordered to turn over al
Crowson-rel ated business or financial records, he persistently
failed to do so. The district court then ordered Fox to produce
his personal tax returns for the |ast several years. Fox refused
and was ultimately held in civil contenpt pending conpliance. Fox
appeal s, and we reverse in part and renmand.
Facts and Proceedi ngs Bel ow

Until his discharge in 1985, Crowson, a resident of
M ssi ssippi, was an enployee of appellees Mtchell Energy and
Devel opment Corp. (Mtchell Energy), Southwestern Gas Pipeline
Inc. (Sout hwestern Gas), and Wnni e Pipeline Co. (Wnnie Pipeline).
It is alleged that while so enployed Crowson took bribes and
ki ckbacks in connection with the negotiation of oil and gas
contracts. Followng a grand jury investigation, Crowson was
indicted in federal court in Texas. Crowson's counsel in these
crim nal proceedi ngs was Fox, an attorney and resi dent of Houston,
M ssissippi, who had represented and had extensive business
dealings with Crowson since at |east 1985. Crowson eventually
pl eaded guilty to several counts of mail fraud.

On Septenber 14, 1988, appellees Texas I ndustrial Energy Co.
(TTCO, and South @ulf Energy, Inc. (South Qulf), sued Crowson in
the United States District Court for the Southern District of
Texas, Houston Division, to recover damages i ncurred as a result of

t he ki ckback schene. Crowson having filed no answer, on June 21,



1991, appellees noved for a default judgnent. On Sept enber 17
1991, Fox entered an appearance in the litigation on behalf on
Crowson to oppose the entry of judgnent.! On Septenber 23, 1991,
default judgnent was awarded to TICO and South @lf for
approximately $1.28 million.?

Having obtained their judgnent, appellees attenpted to
di scover the extent and |ocation of Crowson's  assets.
Interrogatories and requests for production of docunents were
served upon Fox as Crowson's attorney of record. However, no
answers or responsive docunents were supplied. On January 15,
1992, the court ordered Crowson to respond to appell ees' discovery
requests. This order, too, was ignored. Finally, on June 8, 1992,
the court held a show cause hearing at which Crowson was judged to
be in contenpt for failing to conply with post-judgnent discovery
and was i ncarcerat ed.

To gain release from contenpt, on June 15, 1992, Crowson

signed, and the court approved, an "Agreed Order," in which Crowson

pl edged to produce all of his financial and busi ness records.® The

. Appel | ees assert that followi ng his appearance on Crowson's
behal f, Fox was served with all of the pleadings filed in the court
bel ow and recei ved copies of all of the orders entered in the case.
This is not denied by Fox and would be the normal course of
proceeding in the court bel ow

2 Appellees Mtchell Energy, Southwestern Gas, and Wnnie
Pi pel i ne had al so brought suit agai nst Crowson i n Texas state court
and, on Septenber 23, 1991, obtained a default judgnent in excess
of $4.75 mllion. After reaching a judgment collection agreemnent
with TI CO and South Gulf, these appellees intervened in the federal
court action on January 15, 1993.

3 The Agreed Order provided in part as follows:



"Crowson agrees to immediately turnover, and hereby
aut horizes third-parties to turnover or release, all of

Crowson's financial or business records . . . to the
United States Marshal Service and the representatives of
TI CO and/or South cGulf . . . including but not limted to

the follow ng .

There foll oned twenty-five paragraphs describing in detail types of
records to be produced, including:

"(i) Al docunents that reflect, evidence, relate or
pertain to Crowson's or MEC s [Mssissippi Energy
Corporation, a Crowson entity] participation or ownership
in any partnerships, joint ventures, corporations or
ot her business entities in which Crowson or MEC hold
either a direct or beneficial interest infromJanuary 1,
1985 to the present.

(j) Al docunments that reflect, evidence, relate or
pertain to any transfer of assets of any nature by
Crowson or MEC, or any business entity or affiliate with
whom Crowson or MEC have been enployed or in which
Crowson or MEC owns or owned a financial interest from
January 1, 1985 to the present, as the actual or
benefici al owner.

(t) Al docunents that reflect, evidence, relate or
pertain to Crowson's or MEC S, or any business entity's,
affiliate's or corporation's with whom Crowson or MEC
have been enployed, or in which Cowson or MEC owns or
owned a financial interest from January 1, 1985 to the
present, transfers of assets of any kind, including, but
not limted to, nonies, jewelry, furs, autonobiles,
boats, charge cards, furniture, honmes, condom niuns or
apartnents since January 1, 1985.

(v) Al contracts of any nature, including comm ssion
agreenents, under which Crowson or MEC owns a |egal or
equitable interest in from January 1, 1985 to the
present .

(w) Corporate records of any corporation that Crowson
served as officer or director of fromJanuary 1, 1985 to
the present.



Agreed Order also "authorize[d]" third parties to release such
records. Finally, the Agreed Order provided that Crowson woul d be
reincarcerated in the event that he failed to conply withits terns
or to cooperate fully wth post-judgnent discovery. Cr owson,
however, evidently had no intention of conplying with the Agreed
Order and quickly began to violate it. The record indicates that
sonetinme after his rel ease, Crowson renoved financial records from
his accountant's files. In response, TICO and South Gulf applied
for an ex parte order requiring the turnover of Crowson's assets
and docunents. On July 14, 1992, the court ordered Crowson, his
agents and attorneys, to turn over all of his assets to the United

States Marshal Service.* On July 21, 1992, the court held a

(y) Al docunments that reflect, evidence, relate or
pertain to brokerage and comodities accounts, whether
currently open, active or closed, in the nane of Crowson
or MEC, or any business entity, affiliate or corporation
in which Crowson or MEC owns or owned a financial
interest fromJanuary 1, 1985 to the present . . . ."

The order concluded by stating "ORDERED, that Defendants
Navarro Crowson and M ssissippi Energy Conpany shall conply with
the terns and conditions of the agreed order."

4 This order provided in part as follows:

"ORDERED, that Crowson, MEC, their partners, agents,
servants, enpl oyees, attorneys, and all other persons in
active concert or participation with Crowson or MEC who
receive notice of this tenporary restraining order shal
be, and are hereby, enjoined from selling, conveying,
assigning or otherwi se transferring any of Crowson's or
MEC s real property, personal property, incone or other
noni es;

ORDERED, that Crowson and MEC shall imediately
deliver all assets to the U S. Marshal's service Houston
Ofice until TICOs and South Gulf's judgnent is fully
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hearing to determne whether to revoke Crowson's conditional
release from contenpt for violating the Agreed O der. At the
hearing, the court ordered Crowson to produce all of his financial
records and to direct his agents to do the sanme by August 18,

1992.5 The court did not, however, have Crowson reincarcerated.

sati sfi ed;

ORDERED, that all financial institutions, investnent
conpani es, securities brokers, comodities brokers,
accountants, attorneys or other third-parties, that have
or currently hold, maintain or receive assets or incone
for Crowson or MEC shal |l i nmedi ately turnover such assets
or inconme and, all docunents relating to such assets or
i ncone upon the service of this order."

This order was predicated on a notion that invoked section
31.002 of the Texas Cvil Practice & Renedi es Code, paragraph (b)
of which provides in part:

"The court may:

(1) order the judgnment debtor to turn over nonexenpt
property that is in the debtor's possession or is subject
to the debtor's control, together with all docunents or
records related to the property, to a designated sheriff
or constable for execution;

(2) or otherwse apply the property to the
satisfaction of the judgnent; or . . . ."

Wth respect to Vernon's Tex. Ann. Cv. Stat. art. 3827a, the
predecessor to section 31.002, it has been said that "[a]lthough a
third party retains the property, if it is shown to be non-exenpt,
owned by a judgnent debtor and subject to the debtor's possession
or control, the trial court may issue and enforce its turnover
order.” Norsul Gl & Mning v. Commercial Equipnent Leasing Co.
703 S.W2d 345, 349 (Tex. App.sSQSan Antonio, 1985, no wit).
Accord Daniels v. Pecan Valley Ranch, Inc., 831 S.W2d 372, 384
(Tex. App.sQSan Antonio, 1992, no wit) (section 31.002).

5 The court stated, anong other things, "Ham lton, Fox, the
trustee for the children's trust, those people are all your agents,
and they are to produce everything that has anything to do wth
anyt hing that you having [sic] interest [in] or M ssissippi Energy

6



Rat her than conplying with the various court orders requiring him
to surrender his assets, Crowson repaired to M ssissippi where he
filed for bankruptcy and voluntarily commtted hinself to a nental
hospital. Seeing through this ruse, the court ordered that Crowson
be reincarcerat ed.

At the sane tine that Crowson was engaged i n this abuse of the
di scovery process, appellees were neeting wwth little nore success
wth Fox. On June 18, 1992, TICO and South Gulf representatives,
acconpani ed by a United States Marshal, had the Agreed Order served
upon Fox in his office in Houston, M ssissippi. Fox, however,
deni ed being in possession of any of Crowson's requested records
and produced not hi ng. On July 7, 1992, appellees and a narsha
returned to Fox's office. Fox again denied being in possession of
any docunents responsive to the Agreed Order.®

Subsequent |y, appel | ees di scovered that Fox was t he trustee of
a trust, established in 1990 by Crowson, known as the Crowson
Children's 1990 Trust (the Children's Trust). On Sept enber 14,
1992, the court ordered Fox to turn over all of the trust's assets,
all docunents related to the trust, and all assets in his
possessi on bel onging to Crowson (the Trust Order).’ Fox responded

to this order by filing an adversary proceeding in Crowson's

has interest[in] since 1985."

6 Fox apparently offered to produce a box containing copies of
court records from the lawsuit wunderlying this appeal, which
appel | ees declined to accept.

! By this time, however, Fox had already |iquidated and
di sbursed the trust's only remai ni ng asset, alife insurance policy
with a cash val ue of approximately $26, 000.

7



bankruptcy action seeking a declaratory judgnent that the Trust
Order was null and void. The bankruptcy was subsequently
transferred to the court bel ow and di sm ssed.

On January 21, 1993, the court on its own notion ordered Fox
tofile a pleading clearly designating his capacity in the instant
litigation. On February 5, 1993, Fox responded that he was not a
party to the action and that, although he had nade a brief
appear ance on Crowson's behalf in Septenber 1991, he had since been
replaced as Crowson's counsel by Bobby M ns, an attorney |icensed
in Texas.® Unconvinced, the district ruled that Fox's response was
"I nadequate" and that he "remains attorney of record for Navarro
Crowson in this action.”

On February 8, 1993, appellees filed a notion for sanctions
agai nst Fox, who was ordered to appear and show cause why he shoul d
not be sanctioned for failing to produce the Crowson records
pursuant to the Agreed Order and for failing to turn over the
assets of the Children's Trust pursuant to the Trust Order. The
show cause hearing was held on March 15, 1993. At the hearing
appel l ees sought to expose the inplausibility of Fox's earlier

assertion that he had no docunents responsive to the Agreed O der

8 Mns had first represented Crowson at the show cause hearing
on June 8, 1992. The court's order of contenpt entered after that
hearing recites that "Crowson appeared for the hearing with new
counsel, Bobby D. Mns. Fox never wthdrew as Crowson's counsel.

There has been no notion to substitute." The court added that
"Crowson solicited new counsel to obstruct discovery and to dodge
court orders.” Mns also co-signed the Agreed Order with Crowson.

Under the local rules of the district court, Fox, having been
Crowson's only attorney, was counsel in charge, and could only
w thdraw "by notion and order, under conditions inposed by the
court." S.D. Tex. Local R 2(D).

8



by inform ng the court, on the basis of evidence obtained in this
case in discovery fromother sources, of Fox's extensive business
dealings with Crowson. It was revealed, for exanple, that: the
two nmai ntai ned a joint account at a brokerage firmand had actively
traded stocks together as Fox-Crowson Investnents; that the two
shared an interest in a condom niumin Crested Butte, Col orado; and
that Crowson had assigned to Fox a natural gas pipeline in
Jefferson County, Texas.® The court also heard testinony about
Fox's activities as Crowson's attorney. Not only had Fox prepared
the Children's Trust, but he had been Crowson's | awyer in a divorce
settlement within the last few years.!® The evidence reveal ed t hat
Fox's roles as attorney and business partner overl apped. For
i nstance, Fox testified that Crowson had assigned him the gas
pi pel i ne as conpensation for | egal services, but that he (Fox) had
forgotten about it.

It appears that this showi ng of Fox's deep involvenent with
Crowson as the latter's attorney and busi ness partner convinced the

court bel ow of several things: that an agency rel ationship existed

o In other hearings, the court heard testinony that Fox and
Crowson: had bought and sold real estate together, with a third
person, as the partnershi p of Holl eman- Fox- Crowson; owned "t he Coke
bui I di ng" in Houston, M ssissippi; and owned an oil rig in Al abama

10 Despite having denied in June and July of 1992 that he was in
possession of any of Crowson's records, Fox, appellees asserted
W t hout contradiction, had subsequently appeared at a hearing in
Crowson's bankruptcy action in Mssissippi wth copies of a
property settlenent from this divorce but had there clained he
obt ai ned the docunents froman unidentified third party.

9



bet ween Fox and Crowson;!! that docunents relating to their joint
ventures nmust surely exist;?!? that the disclosure of these docunents
would aid in the | ocation of Crowson's assets; ! and, finally, that
Fox had purposefully wthheld docunments from the court.?
Accordi ngly, the court ordered Fox to produce every docunent in his
possession relating to Crowson or business he had done wth
Crowson. The court in this connection also required Fox to produce

all of his own personal tax returns and schedules from 1984 to the

1 For exanple, the court stated: "M . Fox has been deened by
this Court to be an agent and alter ego of M. Crowson for the
purposes of Crowson's records and activities. | think that
conclusion is inescapable. . . ." The court al so observed that Fox
was Crowson's "alter ego in any nunber of ways" and "is a surrogate
for Crowson."

12 The court stated: "it is inconceivable to ne that out of this
18-year relationship there are not a whole lot of records.”

13 The court stated: "it seens it's going to be necessary to
reconstruct your life in order to find out how nuch of your life
and how much of M. Crowson's overlap, and see if we can find sone
connections."

14 The court stated:
"[Fox] is doing what is classic discovery stall, so when
[appellees] . . . find out about sonething, he wll

explain it; but there is nothing produced or explained
until they find sonmething froma third source.

"And | thought the [Agreed] order nade cl ear that
you were to get the stuff if you didn't have copi es.

"When | nmade the m stake of being nice and letting
[ Crowson] out [of jail] for alittle while, he went out
and, with the help of M. Fox and ot her people, he noved
stuff all around and in violation of every duty he owed
ever ybody. "

10



present.?® The court comented in this regard:
"Your personal tax returns reflect incone from M.
Crowson, partnerships with M. Crowson, and | don't know
what el se.
"But M. Zivley [appellees' counsel] is going to
know what else, because your tax returns show the

treatnent of property given to or received from M.
Cr owson. :

"He is going to get your tax returns that show all

the deals, so he can satisfy hinself that there are not

sone other things that you don't recall, like this gas

contract."
The court ordered that the notion for sanctions against Fox be
carried over until April 12, 1993, at which tinme, if Fox had not
conplied with the court's order, he would be held in contenpt.

Fox sought a stay from this Court. On April 8, 1993, we
denied his notion on the ground that we |acked appellate
jurisdiction.® On April 12, 1993, Fox filed a notion to w thdraw
as Crowson's counsel. The court had not ruled on this notion as of

the preparation of the record on appeal.

On April 13, 1993, the show cause hearing resuned. As of that

15 The court's mnutes from the hearing contain an order that
"Fox shall produce his personal tax returns and schedul es for 1984
to the present and all other docunents relating to Crowson or
busi ness Fox did or could have done with Crowson."

16 A di scovery order, even one directed at a non-party, is not a
final order and hence not appealable. Prior to appeal, the one to
whomthe order is directed nust first defy it and risk being held
in contenpt. If he is so sanctioned, the contenpt order is
appeal abl e. See, e.qg., Inre Gand Jury Subpoena, 926 F.2d 1423,
1430 (5th Cir. 1991); Corporacion Insular de Seguros v. Garcia, 876
F.2d 254, 256-58 (1st Cir. 1989); FTCv. Al aska Land Leasing, Inc.,
778 F.2d 577, 578 (10th Cr. 1985); 8 C. Wight & A Mller,
Federal Practice & Procedure 8 2006, at 30 (1970).
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time, Fox still had not produced any of the docunents required of
hi m At the hearing, Fox initially agreed to turn over every
record in his possession pertaining to Crowson, including his
personal tax returns. After conferring wth counsel, however, Fox
recanted and decl ared that he woul d not produce his tax returns, at
whi ch point he was held in civil contenpt. On April 15, 1993, we
granted Fox a stay of the coercive portions of the order. Fox now
appeal s the court's judgment of contenpt.?'’
Di scussi on

On appeal, Fox primarily argues that the contenpt judgnent
against him nust be reversed because the court below had no
authority under the Federal Rules of Cvil Procedure to order him
to produce his tax returns. Because this order was invalid, Fox
mai ntains, its violation cannot constitute grounds for contenpt.
W will address this argunent in Part | and Fox's ot her contentions

in Part I1.

17 Fox attenpted initially to notice an appeal on April 13, 1993.
Real izing that the district court did not enter its judgnent of
contenpt until April 14, 1993, Fox "re-noticed" his appeal on Apri
26, 1993, to cure any jurisdictional defect. Under 28 U.S.C. 8§
1826(b), an appeal froma judgnment of contenpt nust be di sposed of
within thirty days. Although nore than a nonth has passed, this
appeal has been |lawfully processed under established principles.
First, eight circuits have held that tine provisions of section
1826(b) do not apply if the contemmor is at liberty during the
appeal. See In re Gand Jury Proceedings (GJ90-2), 946 F.2d 746,
749 n.3 (1l1th Gr. 1991) (citing cases). According to this
authority, only one circuit holds a contrary view. W believe the
majority rule is a sound one. Second, before the expiration of the
thirty-day period we entered an order extending the time for
di sposition of this appeal. This conforms to Fifth Grcuit
practice in section 1826(b) cases. See In re Gand Jury
Proceedi ngs (Gavel), 605 F.2d 750, 752 n.1 (5th Gr. 1979) ("Were
appropriate, we will enter an order extending the tinme w thin which
t he appeal nust be decided.") (citing cases).

12



| .

Fox argues that, because he is a non-party and because the
docunents at issue are located in M ssissippi, Federal Rules 34 and
45 require that a subpoena for their production issue from a
federal district court in M ssissippi. Qur inquiry nust begin,
however, not with Rule 34 or Rule 45, but wth Rule 69, which
governs the procedure for post-judgnent discovery in federal
courts. Rule 69 provides in relevant part as foll ows:

"In aid of the judgnent or execution, the judgnent

creditor . . . may obtain discovery from any person,

i ncl udi ng the judgnment debtor, in the manner provided in

these rules or in the manner provided by the practice of

the state in which the district court is held."

Fed. R Cv.P. 69(a).

Thus, Rule 69 allows post-judgnment discovery to proceed according
to the federal rules governing pre-trial discovery, or according to
state practice.

Al t hough Texas Civil Practice & Renedies Code 8§ 31.002 has
been construed to authorize turnover orders directed to third
parties (see note 4 supra), the turnover contenplated thereby is
only of property of the debtor and related records. Rule 62la of
the Texas Rules of G vil Procedure, |ike Federal Rule 69, nakes

post -j udgnent discovery coextensive with pre-trial discovery.?!®

Texas Rule of Civil Procedure 167(4), which governs the pre-trial

18 Rul e 621(a) provides in relevant part:

"At any tine after rendition of judgnent, . . . the
successful party may, for the purpose of obtaining
information to aid in the enforcenent of such judgnent,
initiate and maintain . . . any discovery proceeding
aut hori zed by these rules for pre-trial matters."” Tex.
R Gv. P. 62la.

13



production of docunents by non-parties, provides, anong other
things, that a court may order a non-party to produce docunents.®
As stated below, we conclude that Texas practice only partially
justifies the court's orders as applied to Fox. However, we first
consider the federal rules and practice.

Fox's primary contention is that the court's order was not in
keeping with Federal Rules 34 and 45. Rule 34 provides as foll ows:
"A person not a party to the action may be conpelled to
produce docunents and things or to submt to an
i nspection as provided in Rule 45." Fed. R CGv. P

34(c).
Thus, under Rule 34 a non-party nmay be conpelled to produce
docunents in accord with Rule 45. That rule, which governs the
i ssuance of subpoenas, contains the foll ow ng key sentence:

"If separate froma subpoena conmandi ng t he att endance of

a person, a subpoena for production or inspection shal

issue from the court for the district in which the

production or inspectionis to be nade." Fed. R Cv. P

45(a) (2).
Relying on this text, Fox argues that a district court in Texas
cannot order himto produce his tax returns, which are located in
M ssi ssi ppi .

We agree with Fox that a federal court sitting in one district

cannot 1issue a subpoena duces tecum to a non-party for the

19 Texas Rule 167(4) provides in relevant part:

"The court may order a person, . . . not a party to the
suit to produce in accordance with this rule. However,
such order shall be nmade only after the filing of a
nmotion setting forth with specific particularity the
request, necessity therefor and after notice and heari ng.
All parties and the nonparty shall have the opportunity
to assert objections at the hearing." Tex. R Cv. P.
167(4).
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production of docunents |ocated in another district. . Inre
Guthrie, 733 F.2d 634, 637 (4th Cr. 1984). The fact that the
court coul d not subpoena Fox's records under Rul e 45, however, does
not necessarily conpel Fox's conclusion that the order at issue was
invalid. After all, no subpoena was issued in this case; instead,
the district court issued a direct order to Fox to produce his tax
returns. At the end of the day, Fox's argunent nerely establishes
that the court's order nust be justified with reference to
sonet hing other than Federal Rules 34 and 45. Appellees contend
that the court order was a permssible exercise of the inherent
power with which all federal courts are vested.

For nearly as long as the federal courts have existed, it has
been understood that "[c]ertain inplied powers nust necessarily
result to our courts of justice from the nature of their
institution," powers "which cannot be dispensed with in a court
because they are necessary to the exercise of all others.”" United
States v. Hudson, 7 Cranch 32, 34 (1812). See al so Anderson v.
Dunn, 6 Weat. 204, 227 (1821). The Constitution itself confers
this authority upon all Article Ill courts as an incident to "The
judicial Power." U S Const., Art. Ill, 8 1; see Chanbers v. NASCO
Inc., 111 S. C. 2123, 2140 (1991) (Scalia, J., dissenting); 1 J.
Moore, Moore's Federal Practice § 0.60[6], at 637 (2d ed. 1988).
The i nherent powers of the federal courts are "governed not by rule
or statute but by the control necessarily vested in courts to
manage their own affairs so as to achieve the orderly and

expedi tious disposition of cases.” Link v. Wabash R Co., 82 S. Ct
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1386, 1389 (1962). At the sane tine, however, these powers nust
be exercised "with restraint and discretion."” Roadway Express,
Inc. v. Piper, 100 S. C. 2455, 2463 (1980). As we have said,
i nherent authority "is not a broad reservoir of power, ready at an
i nperial hand, but alimted source; an i nplied power squeezed from
the need to make the court function.”™ NASCO Inc. v. Calcasieu
Tel evision & Radio, Inc., 894 F. 2d 696, 702 (5th Cr. 1990), quoted
with approval and aff'd, 111 S. C. 2123, 2131 (1991). In short,
the inherent power springs from the well of necessity, and
sparingly so.

Fox in essence argues that the Federal Rules of GCivil
Procedure conpl etely descri be the federal courts' power over civil
procedure, displacing any inherent authority in this area. W
cannot agree. As Judge Posner remarked concerning the relationship
of inherent powers to positive law. "The notto of the Prussian
statesqQt hat everything which is not permtted is forbiddensQi s not
a helpful guide.” United States v. Torres, 751 F.2d 875, 880 (7th
Cr. 1984). A long line of cases establishes that the Rules are
not always the exclusive source of a federal court's powers in
civil cases. |In Link v. Wabash, supra, the Suprene Court held that
a district court has inherent power to dism ss a case sua sponte
for failure to prosecute, even though Federal Rule 41(b) only
provi des for such dism ssal on a defendant's notion. 82 S. Ct. at
1388- 89. In Chanmbers v. NASCO supra, the Court held that the
i nherent power to inpose sanctions for bad-faith conduct during

litigation was not displaced by, and went beyond, such sancti oning
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mechani sns as Rule 11 and 28 U.S.C. § 1927. 111 S.Ct. at 2134-36.
Supportive cases can also be found anong the decisions of the
courts of appeals. In G Heileman Brewing Co. v. Joseph Gat Corp.
871 F. 2d 648, 650-53 (7th Cir. 1989) (en banc), the court held that
a district court has i nherent power to order litigants to appear at
a pre-trial settlenment conference despite the fact that Rule 16(a)
provides only that a court may direct a party's attorneys to attend
such a conference. The court stated:
"[T] he Federal Rules of G vil Procedure do not conpletely

describe and imt the power of the federal courts.

"The concept t hat district courts exercise
procedural authority outside the explicit | anguage of the
rules of civil procedure is not frequently docunented,
but valid neverthel ess. :

.. [T]he nere absence of |anguage in the federa

rul es speci fically authorizing or describinga particular

judicial procedure should not, and does not, giveriseto

a negative i nplication of prohibition." Id. at 651, 652.
For simlar statenents, see, e.g., Aoude v. Mbil Gl Corp., 892
F.2d 1115, 1119 (1st Cr. 1989); Landau & Ceary, Ltd. v. Hribar
Trucking, Inc., 867 F.2d 996, 1002 (7th Cr. 1989); HMS Property
| nvestors, Inc. v. Parque Indus. Rio Canas, Inc., 847 F.2d 908, 915
(1st Cir. 1988); Black Panther Party v. Smth, 661 F.2d 1243, 1281
& n.4 (D.C. Gr. 1981) (MacKinnon, J., concurring in part and

di ssenting in part), vacated as noot, 102 S.C. 3505 (1982).20

20 There is an apparent tension between the cited cases and
Societe Internationale Pour Participations Industrielles et
Comrerciales, S.A v. Rogers, 78 S.Ct. 1087 (1958). In Rogers, the
district court dismssed a conplaint for failure to conply with a
di scovery order and the court of appeals affirnmed. The district
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W note, however, that although a court may have inherent
power to do that which is not specifically provided for in the
Rules, it may not do that which the Rules plainly forbid. Congress
has the power to abrogate a lower court's inherent authority,
al though it nust adequately express its intent to do so. See
Chanbers, 111 S.Ct. at 2134; Link, 82 S.Ct. at 1389. Were such an
expression has been nmade, a court "may not exercise its inherent
authority in a manner inconsistent with rule or statute.™ G
Heil eman Brewi ng, 871 F.2d at 652. "That is, where the rules
directly mandate a specific procedure to the exclusion of others,
i nherent authority is proscribed.” Landau & Cleary, 867 F.2d at
1002. See also United States v. One 1987 BMN 325, 985 F.2d 655,
661 (1st Cir. 1993); Strandell v. Jackson County, 838 F.2d 884, 886
(7th Gir. 1987).%

court relied upon Rule 37(b) and its i nherent power, and the court
of appeals affirned on the basis of Rule 41(b) and i nherent power.
The Suprene Court reversed. Witing for the Court, Justice Harl an
hel d t hat "whet her a court has power to dism ss a conplai nt because
of nonconpliance with a production order depends exclusively on
Rule 37," adding that "[r]eliance upon Rule 41 . . . or upon
"inherent power,' can only obscure [the] analysis.” 1d. at 1093.
As we read Rogers, however, the real issue was whether Rule 37 or
Rul e 41 applied to dism ssals for discovery abuse, not whether the
Rules |imt inherent power. | ndeed, just four years later the
Court in Link, again per Justice Harlan, held that the inherent
power to dismss a case for want of prosecution is broader than
Rul e 41(b). No justice in Link suggested it was inconsistent with
Rogers. See also Chanbers, 111 S.C. at 2135 & n. 14 (arguing that
"the inherent power of a court can be invoked even if procedura
rules exist which sanction the sanme conduct” and that Rogers "is
not to the contrary").

21 Even where the exerci se of i nherent power woul d not violate an
applicable rule, a court is not required to use that power where a
party has failed to avail hinself of the devices contained in the
Rul es. See MG Il v. Duckworth, 944 F.2d 344, 353-54 (7th Cr.
1991), cert. denied, 112 S.Ct. 1265 (1992).
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Here, the court's order was not in violation of the rel evant
rul es because those rules, as was the case with Rule 41(b) in Link,
contain only "perm ssive | anguage.” Link, 82 S.Ct. at 1388. Rule
69(a) provides that post-judgnent discovery "nmay" be obtained in
the manner provided in the Rules. Simlarly, Rule 34(c) provides
that a non-party "may" be conpelled to produce docunents per the
terms of Rule 45. In sum Rule 69(a) and Rule 34(c) do not purport
to define the sole neans of obtaining post-judgnent docunent
di scovery or production froma non-party.

Havi ng concluded that the Rules of G vil Procedure do not
foreclose the possibility that the court's orders mght be
justified as an exercise of inherent power, we nowturn to whet her
the court in fact had such power. W first consider whether the
order fell within the anbit of those inherent powers possessed by
the courts to conduct discovery not recogni zed by rule or statute.
In the civil? context, for exanple, it has been held (or stated in
dicta) that courts have inherent power to issue such discovery
orders as are necessary for a court to determ ne and rule upon its
own jurisdiction,?® to permt the taking and filing of post-tria

depositions, ? to subpoena wi tnesses for indigent civil litigants

22 Crimnal courts, too, possess sone inherent discovery power.
See, e.g., United States v. Nobles, 95 S. Ct. 2160, 2166-67 (1975)
(both prosecution and defense can be conpelled to produce the
previously recorded statenents of its w tnesses).

23 See United States Catholic Conference v. Abortion Rights
Mobi i zation, Inc., 108 S.C. 2268, 2272 (1988); United States v.
Shipp, 27 S.C. 165, 166 (1906).

24 See United States v. Altech, Inc., 929 F. 2d 1089, 1091-92 (5th
CGr. 1991).
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who cannot tender fees,? to issue letters rogatory to foreign
courts,? and to order sone forns of discovery in extradition,?
forfeiture,?® and habeas corpus? proceedi ngs.

We decline today to add to this |list a broad, general power to
order non-parties beyond the forumdistrict to produce docunents. 3!
"Because inherent powers are shielded from direct denocratic
controls, they nust be exercised with restraint and discretion.”
Roadway Express, 100 S.Ct. at 2463. Accordingly, an argunent for
the existence of such a power nust be grounded on nore than nere

judi cial conveni ence. W have said that the inherent power

25 See G bbs v. King, 779 F.2d 1040, 1046-47 (5th Cr.), cert.
denied, 106 S.Ct. 1975 (1986); Lloyd v. MKendree, 749 F.2d 705,
707 (11th Cr. 1985); Estep v. United States, 251 F.2d 579, 580
(5th Gr. 1958).

26 See Inre Letter Rogatory, 523 F.2d 562, 563 (6th Cir. 1975);
United States v. Reagan, 453 F.2d 165, 173 (6th Cr. 1971), cert.
denied, 92 S.C. 2049 (1972); United States v. Staples, 256 F.2d
290, 292 (9th Gir. 1958); 8 Wight & MIler, supra, 8 2083, at 351.

21 See Koskotas v. Roche, 931 F.2d 169, 175 (1st Cr. 1991)
Qui nn v. Robinson, 783 F.2d 776, 817 n.41 (9th Gr.), cert. denied,
107 S.&. 271 (1986); First Nat'l Cty Bank of New York v.
Aristeguieta, 287 F.2d 219, 226 (2d Cr. 1960), vacated as noot, 84
S.C. 144 (1963). But see In re Extradition of Singh, 123 F.R D
108, 115-16 (D.N.J.1987).

28 See United States v. Porcelli, 1992 U S. Dist. Lexis 17928
(EED.NY. Nov. 5, 1992) (third-party petitioner in forfeiture
proceeding may obtain discovery of docunents from defendant-
forfeitor).

29 See Harris v. Nelson, 89 S.Ct. 1082, 1086 (1969) (court may
conpel answers to interrogatories in habeas proceedi ngs).

30 But see Mner v. Atlass, 80 S.Ct. 1300, 1303 (1960) (admralty
courts have no i nherent power to allow the taking of depositions).

81 Nor should our conpilation of this list be construed as an
endorsenent of any of those decisions that we are not bound to
foll ow.
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"doctrine is rooted in the notion that a federal court, sitting in
equity, possesses all of the common | aw equity tools of a Chancery
Court (subject, of course, to congressional limtation) to process
litigation to a just and equitable conclusion." | TT Conmunity
Devel opment Corp. v. Barton, 569 F.2d 1351, 1359 (5th Cr. 1978)
(citing Ex parte Peterson, 40 S.C. 543 (1920)).% One such
chancery tool was the bill of discovery, which has been called the
forerunner of all nodern discovery procedures. See Hi ckman v.
Taylor, 67 S.Ct. 385, 395 (1947) (Jackson, J., concurring). Potent
as it was, however, the bill of discovery could not be used to
obt ai n docunents (or other discovery) from soneone who was not a
party. See 6 J. Wgnore, Evidence 8§ 1859f, at 594-95 (J. Chadbourn
rev. ed. 1976); id. 8§ 1856d, at 562 & n.1 (citations); G Ragl and,
Di scovery Before Trial 16 (1932); Wl ling, D scovery of Nonparties

Tangi bl e Things Under the Federal Rules of Cvil Procedure, 59
Notre Danme L. Rev. 110, 134 & n. 125 (1983); Crewv. Saunders, 2 Str.
1005 (1735). Thus, although federal courts are vested with certain

i nherent di scovery powers owi ng to the equitable power of Chancery

32 Several other courts have quoted this | anguage with approval.
See Inre Villa Marina Yacht Harbor, Inc., 984 F.2d 546, 548 (1st
Cr.), petition for cert. filed (May 24, 1993); Aoude, 892 F.2d at
1119; In re San Juan DuPont Plaza Hotel Fire Litigation, 859 F.2d
1007, 1011 n.2 (1st Cr. 1988); HMG Property, 847 F.2d at 915; Eash
v. Riggins Trucking Inc., 757 F.2d 557, 563 (3d Cr. 1985) (en
banc) . Cf. Hall v. Cole, 93 S. C. 1943, 1946 (1973) (i nherent
power to award attorney's fees "'is part of the original authority
of the chancellor to do equity in a particular situation'")
(quoting Sprague v. Ticonic Nat'l Bank, 59 S.C. 777, 780 (1939)).

21



courts to issue bills of discovery,® we conclude that there is no
broad, general inherent power to order a non-party beyond the
district to produce docunents. 3

However, here, as the district court noted, "Fox is not a
third party," but was rather Crowson's attorney of record in this
very case, as well as his agent and attorney in other respects.
See al so note 11 supra. |In these circunstances, we hold that Texas
practice and the court's inherent powers conbined to authorize the
court to require Fox to turn over Crowson-related records, as
specified in the June 15 Agreed Order. Fox argues that the Agreed
Order only "authorizes" third parties to turn over Crowson's
docunents, but does not require themto do so. This was plainly
not the plaintiffs' or the district court's understanding of the
Agreed Order, as it applied to Fox. Crowson hinself had testified
at the July 21, 1992, hearing that, followng the entry of the
Agreed Order, "I called M. Fox the very first thing, and | told
M. Fox that, as far as | was concerned, he needed to rel ease any

files that he had." |In any event, the district court subsequently

33 See McMul | en Lunber Co. v. Strother, 136 F. 295, 301 (8th Cir
1905) ("That bills for discovery and relief inhered in the ancient
jurisdiction of courts of chancery in England at the tinme of the
adoption of the federal judiciary act is beyond question. Thi s
being so, the like jurisdiction inheres in the federal courts,
unl ess abolished by statutes, changed or nodified by sone rule
adopted by the Suprene Court.").

34 A court mght well have inherent power to order a party to
produce pertinent docunents. See Producers Rel easi ng Corp. de Cuba
v. PRC Pictures, Inc., 176 F.2d 93, 95 (2d Gr. 1949) ("[I]t seens
very reasonable to suppose that a court has inherent power to
conpel a party to produce, wthout the issuance of a subpoena
docunentary evidence wthin his <control and known to be
relevant.").
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made fully clear to Fox at the March 15, 1993, hearing that he was
required to turn over all of Crowson's records responsive to the
Agreed Order.® Moreover, we conclude that the conbined authority
of Texas Civil Practice & Renedi es Code 8§ 31. 002 (note 4 supra) and
Texas Rule 167(4) (note 19 supra) enpowered the court to so order
Fox, and that, as applied to Fox, after March 15, 1993, any failure
to conply with all the procedural requirenents of those provisions
was not substantially prejudicial.

These consi derations, however, do not suffice to sustain the
district court's order that Fox produce his personal tax returns.
This order, unlike the requirenent that Fox produce Crowson's
records, had never been requested by any of the parties and was
ordered by the district court entirely sua sponte. For this
reason, it is not within Texas Rule 167(4). Fox's own tax returns
are not sufficiently related to his dealings with Crowson and t hus,
for the purposes of an order for their discovery, Fox would stand
in the shoes of a non-party. The order is therefore not within
section 31.002, which applies only to the debtor's property and
records.

The district court may have ordered Fox to produce his tax
returns as a sanction for refusing to conply with di scovery orders.
|f possible and within reason, we wll construe the district
court's actions in a favorable (that is to say permssible) |ight.

W review a court's inposition of sanctions for abuse of

35 Additionally, the court's July 14, 1992, turnover order (see
note 4 supra) clearly required Fox to turn over Crowson's records
(as did the July 21, 1992, order; see note 5 supra).
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di scretion. Chanbers v. NASCO Inc., 111 S.Ct. 2123, 2138 (1991).

A reviewof the record persuades us that Fox's evasi veness and
i ntransigence justified sanctions. The district judge found that
Fox had di sobeyed t hree separate turnover orders, two of which were
entered before the March 15, 1993, order to Fox to produce his
personal tax returns. The March 15, 1993, and April 13, 1993,
hearings were noticed so as to include sanctions for failure to
conply with the prior orders, including the Agreed Order of June
15, 1992. As previously noted, at least by the March 15, 1993,
hearing, it was made plain to Fox by the court that the Agreed
Order required himto turn over Crowson's records. At the April
13, 1993, hearing, Fox admtted that he still had not done this.
Fox's failure to produce Crowson's records was a violation of the
court's orders and of his duties as Crowson's attorney. Fox' s
motion to withdraw as counsel, filed on April 12, 1993, the day
before he was held in contenpt, has not been granted by the court
below and is too little too late.® Fox remains an officer of the
court until he is discharged or the litigation cones to an end. It
is clear that the district court was justified in concluding that
Fox had been evasive® and that, w thout sone sanction, he coul d not
be relied on to produce all the records of his extensive financial

relationship with Crowson. Based on Fox's status as Crowson's

36 As also was his April 13 offer to produce Crowson's records.

87 Fox cl ai med he did not understand the Agreed Order to refer to
records such as deeds and the |like, although it obviously did (see
note 3, supra). The district court was al so obviously concerned
about Fox's having purportedly forgotten about certain of his
transactions with Crowson.
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agent, as well as the unique position he occupied as Crowson's
attorney, the trial court had reasonable grounds to sanction Fox
for his failure to conply with the post-judgnent discovery and
turnover orders related to the Crowson docunents and assets.

When parties or their attorneys engage in bad faith conduct,
a court should ordinarily rely on the Federal Rules as the basis
for sanctions. Chanbers, 111 S.C. at 2136. The Federal Rules do
not explicitly provide an avenue to sanction attorneys who fail to
conply with discovery orders. Rule 37(b)(2) is clearly directed to
party failure to obey discovery orders, not attorney failure
al though the attorney is subject to sanctions for obstructive
advice.®® There is, however, no finding of such advice by Fox.
Furthernore, Fox had signed no objectionable court papers or
di scovery objections that mght give rise to Rule 11 or Rule 26(9)
sanctions. W find no sanction under the Federal Rules directly
applicable to Fox's m sconduct.

It was therefore proper for the district judge to resort to
his inherent powers to discipline Fox's intransigence and
conplicity in his client's scandal ous behavi or. The i nherent power
to sanction bad faith conduct nust extend to reach individuals and
conduct not directly addressed by other nechani sns. Chanbers, 111

S.C. at 2134. A though it is unclear whether the inherent power

38 "[T]he court shall require the party failing to obey the
[ di scovery] order or the attorney advising that party or both to
pay the reasonabl e expenses, including attorney's fees, caused by
the failure, wunless the court finds that the failure was
substantially justified or that other circunstances nake an award
of expenses unjust." Fed. R CGCv. P. 37(b)(2).
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to sanction discovery abuses extends to abuses commtted by non-
parties,® there is no doubt that this power nmay be applied to
attorneys in the case. "The inherent power of a court to manage
its affairs necessarily includes the authority to i npose reasonabl e
and appropriate sanctions upon errant |awers practicing before
it." Flaksa v. Little River Marine Constr. Co., 389 F.2d 885, 888
n.10 (5th Gr.), cert. denied, 88 S. Ct. 2287 (1968), cited with
approval in Roadway Express, 100 S.C. at 2464 n.12; see also
Roadway Express, 100 S.Ct. at 2464 ("The power of a court over
menbers of its bar is at least as great as its authority over
litigants.").

Al t hough it was proper to invoke inherent powers to sanction
Fox, the district judge abused his discretion by ordering Fox to
produce his personal tax returns and schedul es. See Chanbers, 111
S.C. at 2132 (because of their potency, inherent powers nust be
exercised with restraint and discretion). |Incone tax returns are

hi ghly sensitive docunents; courts are reluctant to order their

39 We have found no cases sanctioni ng non-parties for abusing the
di scovery process. In In re Rainbow Magazine, Inc., 136 B.R 545,
553 (Bankr. 9th Cr. 1992), the court reversed the |lower court's
assessnent of attorney's fees against a non-party because it had
"uncovered no cases inposing sanctions against a non-party under
th[e bad-faith] exception to the Anerican Rule." |In Pennwalt Corp.
v. Durand-Wayl and, Inc., 708 F.2d 492, 494-95 (9th G r. 1983), the
court seened to accept that attorney's fees could be assessed
agai nst a non-party but reversed a | ower court order doing so for
failure to find bad faith on the part of the non-party. Finally,
in Parkway Gallery Furniture, Inc. v. Kittinger/Pennsylvania House
Goup, Inc., 121 F.RD. 264 (MD.N C 1988), although the court
stated that "[t]he Court also has inherent power to inpose
sanctions on parties, non-parties or attorneys who violate
di scovery orders," id. at 267, the sanctions were being sought
against a party, not a non-party, and were ultimtely denied.
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routine disclosure as a part of discovery. SECv. Cymaticolor, 106
F.R D. 545, 547 (S.D.N Y. 1985) (disclosure of tax returns for
pur poses of discovery ordinarily demands that the requesting party
denonstrate relevancy and conpelling need). Not only are the
t axpayer's privacy concerns at stake, but unanticipated discl osure
al so threatens the effective adm ni stration of our federal tax | aws
given the self-reporting, self-assessing character of the incone
tax system Comodity Futures Trading Conm ssion v. Collins, 62
U S L.W 2059, 2060 (7th Cir. July 7, 1993).

The intrusive nature of the sanction is conpounded by its
novel ty. Al though novel sanctions are not objectionable per se,
they are subject to close exam nation on review sinply because
t heir reasonabl eness has not been denonstr at ed.

Several factors contribute to the order's unreasonabl eness.
The district judge ordered Fox to produce his tax returns sua
sponte. The judgnent creditors had never included themin their
di scovery requests, a fact that suggests that the returns were
beli eved inaccessible or irrelevant for the creditors' purposes.
No evidence cane to light in the sanction hearings that proved the
particul ar usefulness of Fox's tax returns to indicate Crowson's
financial position. The court engaged in a fishing expedition
Fox could not have anticipated that his conduct would result in
such a sancti on.

Further, the judge's order neither provided Fox wth the
opportunity to expunge sensitive or irrelevant portions of his

returns before exposing themto opposing counsel, nor didit permt
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a review of the record in canera to protect their privacy. Even
with such protections, however, a sanction that penalizes errant
| awers by demanding their personal tax returns risks untoward
consequences. The threat of sanctions in the form of forced
di sgorgenent of private information subjects uncooperative
attorneys to judicial bludgeoning and hum liation above and beyond
t he consequences of a nonetary order or an order directly related
to the court proceedings.

The ultimte touchstone of inherent powers is necessity.
G ven the post-judgnent posture of this case, the scandal ous
behavior of Crowson, and the evident conplicity of Fox, his
attorney, in the case, we concur that sanctions should have been
i nposed on Fox. Necessity did not, however, conpel a sua sponte
order to produce Fox's personal tax returns. Traditional sanctions
SQperhaps a nonetary penalty that increased each day for Fox's
nonconpl i ance with the ot her post-judgnent di scovery orderssQwoul d
have acconplished the court's purpose nore properly.4°

Concl usi on

For these reasons, the portion of the district court's order
of March 15, 1993, directing Fox to turn over his personal tax
returns (and the schedules thereto) for the years 1984 to the

present is reversed, and, |ikew se, so nmuch of the Cvil Contenpt

40 Fox chal l enges the court's order as based upon i nperm ssible
ex parte conmunications. Fox was held in contenpt only after
recei ving notice and two hearings on the record. At both heari ngs,
Fox gave testinmony and was represented by counsel. Fox received
due process. Cf. Holconb v. Allis-Chalners Corp., 774 F.2d 398,
401 (10th G r. 1985).
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Judgnent signed April 14, 1993, as finds Fox in contenpt for
failing to turn over his said personal tax returns (and schedul es),
and as inposes confinenent or other coercion until he does so, is
also reversed. W find no fault with the bal ance of the March 15,
1993, order. W remand the bal ance of the April 14, 1993, G vi

Cont enpt Judgnent for reconsideration in light of our ruling as to

Fox's personal tax returns.*

REVERSED i n part and REMANDED

a1 Not hi ng i n this opinion precludes sancti ons agai nst Fox (ot her

than for his failure to produce his personal tax returns); nor is

resort to subpoena from the appropriate United States D strict
Court in M ssissippi precluded.
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