UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-3061

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

STATE OF LQUI SI ANA, the Governor of Loui siana,
t he LOU SI ANA BOARD OF REGENTS, the BOARD OF
SUPERVI SORS OF SOUTHERN UNI VERSI TY and
AGRI CULTURAL and MECHANI CAL COLLEGE, the BOARD
OF SUPERVI SORS OF LOUI SI ANA STATE UNI VERSI TY and
AGRI CULTURAL and MECHANI CAL COLLEGE, and the
BOARD OF TRUSTEES FOR STATE COLLEGES and UNI VERSI Tl ES.

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Decenber 10, 1993)
Before SM TH, DUHE, and WENER, Circuit Judges.
DUHE, Circuit Judge:

The State of Louisiana and the four governing boards of its
public colleges and universities ask that we reverse the sunmary
judgnent granted in this desegregation case, vacate the renedial
order, and remand for trial. Because sunmary judgnent was
inproperly granted, we vacate the renedial order, reverse the

liability judgnent, and renmand.

| . BACKGROUND
In the civil rights era Louisiana repealed its school
segregation | aws. The United States sued Louisiana in 1974
alleging that the State was still maintaining a racially



di scrim natory systemof higher education violating the Fourteenth
Anendnent?! and Title VI of the Cvil R ghts Act of 1964, 42 U.S. C
§ 2000d. 2

In 1981 the court entered a consent decree under which
Louisiana was to begin affirmative action and enhance its
predom nately black public institutions of higher education. In
Decenber 1987 the United States noved for a hearing to determ ne
Loui siana's conpliance with this consent decree and to determ ne
whet her the State and the governing boards of its colleges and
universities were operating its system of public higher education
on a unitary basis.

The parties filed cross-notions for sunmmary judgnent on the
issue of liability, i.e., the question whether the State maintained
an unl awful | y segregated system of hi gher education. The district

court ruled for the United States, holding that the State had under

1 The United States has since waived its constitutional claim
Upon a challenge to the United States' standing to assert a
Fourteenth Anmendnent violation, the district court correctly
determined that the Title VI standard was the sanme as the
constitutional standard. United States v. Louisiana, 692 F. Supp.
642, 649-50 (E.D. La. 1988); see also United States v. Fordice, 112
S. . 2727, 2738 n. 7 (1992) ("[T]he reach of Title VI's protection
extends no further than the Fourteenth Anendnent."); Regents of
Univ. of Cal. v. Bakke, 438 U S. 265, 287 (1978) (opinion of
Powell, J.) (Title VI proscribes "only those racial classifications
that would violate the Equal Protection Clause or the Fifth
Amendnent"); 438 U S. at 352 (Brennan, Wite, Mrshall, and
Bl ackmun, JJ., concurring in part and dissenting in part) ("Title
VI's standard . . . is no broader than the Constitution's.")

2 This provision states, "No person in the United States shall, on
the ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected to
di scrimnation under any program or activity receiving Federa
financi al assistance."



the consent decree failed to dismantle its racially dual structure.

United States v. Louisiana, 692 F. Supp. 642, 653-57 (E.D. La

1988) (sonetinmes called the "1988 liability order"). Fol | ow ng
| engt hy hearings before a special naster on the question of renedy,
the district court directed the State to inplenent the special

master's recommended renedial plan as nodified. United States v.

Loui siana, 718 F. Supp. 499, 515-21 (E.D. La. 1989). Primarily
this 1989 renedi al order required consolidation of the State's four
hi gher education boards into a single board, classification of the
institutions by selective admssions and separate m ssion
statenents, a conprehensive comunity college system and
consol i dati ng neasures such as programtransfer. |d. at 515-19.
During the appeal and remand of the renedi al order, this Court
deci ded Ayers, which held that a race-neutral adm ssions policy

satisfies a state's obligation to desegregate. Ayers v. Allain,

914 F.2d 676 (5th Gr. 1990) (en banc). Consi dering Ayers and
Loui siana's open adm ssions, the district court then vacated its
earlier orders and granted summary judgnent in favor of the State

Def endant s. United States v. Louisiana, 751 F. Supp. 606, 608

(E.D. La. 1990). When Ayers was reversed, United States v.
Fordice, 112 S. . 2727 (1992), this Court vacated the new sunmary
j udgnment and remanded for reconsideration in |ight of Fordice.
The district court then ordered the parties to show cause why
its 1988 liability order should not be reinstated and a revised
remedi al order should not be entered in |ight of Fordice. After

responses were filed, the district court reinstated the 1988



liability order and entered another revised renedial order (the
"1992 order"). The State Defendants appeal.
1. JUSTICIABILITY OF LIABILITY

In a separate appeal, the Southern University Board of
Supervi sors conplains that the district court |acked jurisdiction
to abrogate the 1981 consent decree because the validity of the
consent decree was not a justiciable case or controversy.

The Southern Board argues that the only dispute about the
consent decree was whether the State had conplied wwth it--not its
validity or terms. This is inaccurate. Near the end of the term
of the consent decree, when the United States noved for a
determ nation of Louisiana's conpliance with the consent decree, it
al so requested a hearing to determ ne "whet her defendants . . . are
operating the systemof public higher education on a unitary basis"
and requested an order namintaining jurisdiction over the entire
litigation. The consent decree provided for the court's continuing
jurisdiction "to insure that the Louisiana systemof public higher
education is operated on a unitary basis in all respects.” The
consent decree also provided that the Plaintiff could before
Decenber 31, 1987 request the court to determ ne whet her Def endants
were operating the system of public higher education on a unitary
basis. This is precisely what the United States did.

After the notions for summary judgnent were filed, the
district court noted that the consent decree "was directed nore
towards nerely enhancing the State's bl ack school s as bl ack school s

rather than towards 'convert[ing] its white colleges and black



colleges to just colleges.'" 692 F. Supp. at 658 (footnote
omtted). The court found a continuing constitutional violation,
concluded that the consent decree had not dismantled the dual
system and that a nore effective renedy was required.

The Southern Board's argunent that the court |acked
jurisdiction because it sua sponte took a question about which
there was no case or controversy is without nerit. The parties
could not agree on whether the State had dismantled its dual
system By the terns of the consent decree, no determ nation of
whet her Defendants violated any |aw had been nade. The United
States' notion put at issue the efficacy of the consent decree in
achieving a unitary system The court retained jurisdiction to
address this issue and properly reviewed the entire question
whet her the Defendants were nmintaining an unconstitutional dua
system

I11. THE END OF THE CONSENT DECREE

The Southern Board next argues that the court's reason for
invalidating the consent decree in 1988--the continued racial
identifiability of the institutions--was erroneous in |ight of the
1992 decision in Fordice. The Southern Board is vague on what
relief it is requesting fromthis Court, but apparently it desires
rei nstatenent of the consent decree.

The Sout hern Board's argunent centers on how Fordi ce changes
a state's accountability for failure to obtain racially honogeni zed
schools in the higher education context. We agree that racial

identifiability, while rel evant under Fordi ce, does not define the



standard for determ ning whether a state has dismantled its dua
system (or whether a consent decree has been effective to achieve
a unitary system). As of 1992 Fordice provides the standard by
which to determ ne whether the state is nmaintaining an unl awf ul
dual system and the United States is now entitled to another
hearing on the question of the State's liability, as discussed
next. But the Fordice decision does not breathe any newlife into
t he consent decree.
V. FORDI CE | SSUES

The State first contends that the district court based its
liability decision on nothing nore than the racial identifiability
of the institutions, even though Fordice established a stricter
standard for holding a state liable for unlawful segregation. The
State argues that the 1988 liability order was based solely on
racial identifiability of the schools and boards. The Sout hern
Board also argues that the court msinterpreted Fordice by
presum ng unl awful segregation exists if the schools are racially
i dentifiable.

A. The Standard: Mre than Racial Identifiability

We agree with the State Defendants that under Fordice, "[t] hat
an institution is predomnately white or black does not in itself
make out a constitutional violation." Fordice, 112 S. . at 2743.
Under Fordice liability is based on specific state policies or
practices: "[A] State does not discharge its constitutional
obligations [to dismantle its prior dual university system until

it eradicates policies and practices traceable toits prior de jure



dual systemthat continue to foster segregation.” 1d. at 2735.

I f the State perpetuates policies and practices traceabl e

to its prior system that continue to have segregative

effects--whether by influencing student enroll nent

deci sions or by fostering segregation in other facets of

the university system-and such policies are wthout

sound educational justification and can be practicably

elimnated, the State has not satisfied its burden of

proving that it has dismantled its prior system
ld. at 2737. W read Fordice to require that each suspect state
policy or practice be analyzed to determ ne whether it is traceable
to the prior de jure system whether it continues to foster
segregation, whether it |acks sound educational justification, and
whether its elimnationis practicable. This is the State's burden
to show that it has dismantled its prior dual system at the
liability stage of litigation.

We read Fordice to also mandate inquiry into the soundness of
the educational justification for challenged policies and the
practicability of elimnating themin consideration of renmedy once
liability is found. According to Fordice, "the State may not | eave
in place policies rooted inits prior officially-segregated system
that serve to nmaintain the racial identifiability of its
universities if those policies can practicably be elimnated

W t hout erodi ng sound educational policies.” 1d. at 2743 (enphasi s

added). Fordice also directs that "[i]f policies traceable to the

de jure systemare still in force and have discrimnatory effects,
those policies . . . nust be reforned to the extent practicable and
consistent with sound educational practices." ld. at 2736

(enphasi s added).
W interpret these directives as recognizing the need to
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consider the practicability and soundness of educational practices
in determining renmedies as well as in making an initial
determnation of liability. W do not read Fordice as prohibiting
a bifurcated determnation of liability and renedy, although sone
matters may be pertinent to both aspects of the trial.

W agree with the State that the 1988 liability order was
based on the undisputed fact of the persistent raci al
identifiability of Louisiana's public colleges and universities,
despite the efforts under the consent decree. 692 F. Supp. at 644-
46. The reinstatenent of the 1988 liability order in 1992,
however, was based on nore than the undisputed facts that were
before the court in 1988 when it first found liability. In 1992,
the district court also considered the record created in the
remedi al hearings before the special mnmaster in 1989 and the
remedi al proceedings before the district court following the
special master's report.

The district court found, "based on the entire record
[Jincluding the nost recent submssions,” 1) that the State
"continues to act through its policies and practices in a manner
that pronotes segregation . . .; 2) those policies and practices
are traceable to Louisiana's long history and endorsenent of
segregation; and 3) Louisiana's policies and practices are w t hout
sound educational justification and can be practically elimnated."
1992 order at 17 (footnotes omtted). This holding denonstrates
that in its 1992 order the court reinstated the 1988 liability

summary judgnent based on nore than the racial conposition of the



school s. The court considered the requirenents of Fordice in
determning liability in 1992.
B. Specific Analysis Required

The State also challenges the summary judgnent liability
ruling on the ground that the court's findings® are too generalized
to satisfy Fordice, because they do not specifically identify state
policies and practices that extended the effects of past
discrimnation. The district court recited these general findings
only after adopting the findings nmade in the earlier proceedings.
1992 order at 17 (adopting by reference the court's "findings of
fact as set forth in its prior opinions and orders and reasons");

see alsoid. at 2 (parties overlooked court's "findings relativeto

the issue of liability"); id. at 12-14 (refusing to regard the
court's earlier findings as outdated). The court stated, "[W hen
the record in this case is viewed as a whole, the analytic
framework and requisite factual inquiries now required as
articulated in Fordice were nade by this Court |ong before it had

t he benefit of the Suprene Court's guidance." |d. at 17.%

3 Federal Rule 52 does not require a court to nake findings on a
Rule 56 notion, because "findings" inply decisions on disputed
facts. See Fed. R Cv. P. 52(a). On a summary judgnent notion a
court may, however, set forth as "findings" the facts which it
consi ders undi sputed on which its decision turns, as Judge Schwartz
has done in this case. Such a practice is "greatly helpful to the
appellate court in nmaking clear the basis for the trial court's
deci sion." United States for the Use and Benefit of |ndus.
Instrunent Corp. v. Paul Hardenman, Inc., 320 F.2d 115, 116 (5th
Cr. 1963).

4 The court also said its "considered decision with respect to
remedy necessarily involved inquiry into such matters as
educat i onal soundness of current state policies and the
practicability of dispensing with them the very sane issues

9



Assessing the 1992 order in the franmework of the adopted
earlier opinions, we perceive that the district court indeed
considered individual policies and practices wth sufficient
specificity to satisfy Fordice, nanely, Louisiana' s open adm ssi ons
policy, and program duplication in proximte institutions.®> The
court also considered the four-board governance of Louisiana's
institutions of higher education.

In its 1989 renedial order the court found that "the racial
identifiability of Louisiana's state universities is especially
evident in the coexistence of predomnantly black institutions
(PBIs) and predomnantly white institutions (PWs) in close
geographic proximty in four areas of the state.”" 718 F. Supp. at
504. The court found that program duplication at proximte
institutions has a "stultifying effect on desegregation,” and
"permts schools to cater to students of one race, thereby
hi nderi ng desegregation goals.” 1d. at 513. In 1992 the court
found that Loui siana has continued its dual system "perpetuated by
duplicative prograns, nultiple boards, coexistence of PBls and PWs
wWth simlar progranms existing in close proximty to each other."
1992 order at 13. These findings sufficiently identify program
duplication in proximate institutions as a policy that fosters

segregation today.

considered in Fordice." 1992 order at 14-15.

5> By "proximate institutions" we nean the four pairs of Louisiana
institutions that are nearby each other, one of which is a
predom nantly black institution (or PBlI), and one of which is a
predom nantly white institution (or PW), nanmely, UNO and SUNO,
LSU-BR and SU-BR, LSU-S and SUSBO, Louisiana Tech and G anbli ng.

10



We also find Fordice's "traceability" requirenent inplicit in
the district court's analysis. The Suprene Court has concl uded
t hat program duplication between a historically white college and
a historically black college in Mssissippi was part of that
state's prior dual system "the whole notice of 'separate but
equal' required duplicative prograns in two sets of school s--and

t he present unnecessary duplication is a continuation of that
practice." Fordice, 112 S. C. at 2741. \Wen the proxi mate PBls
and PWs in Louisiana were historically segregated by | aw, program
duplication was intentional--to insure that the two sets of school s
were "separate but equal."”

The court also at least inplicitly considered whether program
duplication in proximate institutions |acks sound educational
justification, in observing that programduplication is excessiVve,
unnecessary, costly, and inefficient. 718 F. Supp. at 508, 513
Finally, the court concluded that program duplication could be
practicably elimnated, through elimnation of the multi-board
structure that would enable program transfers and program
elimnation, and through tiering or classifying institutions by
sel ective adm ssi ons standards and revi sed m ssion statenents. 718
F. Supp. at 509-13.

That unnecessary program duplication in proximte PBls and
PWs was considered by the district court to be an unlawful policy
or practice is readily apparent fromits findings. Accordingly,
Wth respect to this practice, we reject the challenge that the

court rendered its liability judgnment on findings that were too
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generalized. The district court indeed analyzed with sufficient
specificity under Fordice the State's continuing program
duplication in proximate PBls and PWs as an unl awful practice.
The district court also criticized both the four-board
governance and the open admssions policies of Louisiana's
institutions of higher education as policies or practices which
violate the Fordice standard.?® Under Louisiana's governance
system a Board of Regents has overall authority, while three
gover ni ng boards nmanage specific colleges and universities. The
remedi al order disbands the four boards and orders a single board.
The United States has not chall enged the four-board governing
system as unlawful, but the court nevertheless found that the
gover nance systemviol ates the federal constitution. 718 F. Supp.
at 505; see also 1992 order at 15-16 (quoting its earlier findings
regarding the multi-board structure as an exanple of the
sufficiency of its findings to support a liability decision under

Fordice). The Southern Board maintains that the constitutionality

6 1992 order at 15-17. Mich of the criticismof both the nulti-
board systemand the open adm ssions policies was that they foster
programduplication and inefficiencies, and that their elimnation

would help resolve the problem of program duplication. For
exanple, the court found that the four-board system "led to
unnecessary . . . program duplication" and that to an extent
programduplication "results fromthe nulti-board structure." 1d.

at 15 (quoting 718 F. Supp. at 508). As for the open adm ssions
policy, the court noted that this policy fails to organi ze students
by academ c ability, resulting in programinefficiencies and the
necessity that each institution provide renedial prograns. 1d. at
16 n. 47 (quoting 718 F. Supp. at 510 n.19).

W& express no opinion whether a renedial order addressing an
unlawful policy, if any is found on remand, mght include a
restructuring of the multi-board system or the open adm ssions
policy if these are not independently found to be unlawful
pol i ci es.

12



of the four-board system cannot be determ ned under Fordice,
because the challenged four-board system is not a "policy or
practice" but a state constitutional provision.

W agree. The Louisiana Constitution of 1974 created the
four-board system La. Const. art. VIII, 88 5-7; id. art. XIV, 88
1-5 (transitional provisions); and | aws have been enacted to carry
these provisions into effect. E.g., La. Rev. Stat. Ann.
88 17:1453- 1555, 1831-54, 3121-33, 3215-22, 3351 (West 1982 & Supp.
1993). This court is not convinced that the Fordice analysis is
applicable to determ ne whether the establishnment of the four
boards is unlawful. Fordice addresses the "surviving aspects of
[the State's] prior dual system" Fordice, 112 S. C. at 2738; thus
Fordice cones into play when the segregative |aws have been
repeal ed, but policies and practices traceable to the de jure dual
systemsubsi st. The four-board systemof governance created by the
State constitution in 1974 is not such a surviving "policy or
practice" within the neaning of Fordice. |Its constitutionality is
determ ned under different principles.

"[T]he invidious quality of a law clained to be racially
di scrimnatory  nust ultimately be traced to a racially

di scrimnatory purpose.” Washington v. Davis, 426 U S. 229, 240,

96 S. Ct. 2040, 2048 (1976). "Proof of racially discrimnatory
intent or purpose is required to show a violation of the Equal

Protection Clause." Village of Arlington Heights v. Metropolitan

Hous. Dev. Corp., 429 U.S. 252, 265, 97 St. C. 555, 563 (1977).

This sanme anal ysis applies to a provision in a state constitution.

13



Hunter v. Underwood, 471 U.S. 220, 227-28, 105 S. C. 1916, 1920

(1985) (appl yi ng approach of Arlington Heights to determ ne whet her

state constitutional provision violated the Equal Protection
Cl ause).

The court found the four-board systemunconstitutional w thout
analyzing the State's constitutional provisions or the |aws
ef fectuating them under traditional equal protection principles,
such as whether a provision has a disproportionate inpact that can
be traced to a discrimnatory purpose.’ The judgnent is therefore
reversed, because the court did not apply the correct | egal
standard i n hol ding that the four-board systemis unconstitutional.

The court al so recogni zed Loui siana's open adm ssions policy
as a policy which is "counter-productive . . . in terns of
racial integration." 1992 order at 15-16 (quoting 718 F. Supp. at
510). This finding addresses the Fordice inquiry whether the

! The court found that the nulti-board governing system has
"perpetuated” and "sustain[ed]" a segregated higher education
system 718 F. Supp. at 505; 1992 order at 16 n.47. It also found
that the organi zati on of the institutions of higher education under
four boards had "little regard for |logic or efficiency” (1992 order
at 16 n.47); and that the existence of four boards inpairs the
State's ability to enhance its historically black institutions
(both by dissipating scarce resources and by leaving the State
W t hout an organi zational structure with the power to nake program
deci sions statewide or power to give desirable prograns to the
historically black institutions) (1992 order at 15 (quoting 718 F.
Supp. at 508)). After considering conparisons wth alternative
systens, the court concluded that the nulti-board system could be
elimnated in favor of a "single-board solution," and by organi zi ng
the institutions under a "m ssion assignnent franmework" instead of
under the framework of the four boards. 1992 order at 15 (quoting
718 F. Supp at 508), 16 & n.47. This analysis approaches that of
Fordice, and the findings are persuasive, but the court did not
anal yze the question whether the four-board systemis traceable to
de jure segregation in Louisiana.

14



state's open adm ssions policy fosters segregation. As for
educational justification, the court noted that the open adm ssi ons
policy fails to neet the educational objective of producing
graduates, and that the policy is inefficient in failing to
organi ze students by academc ability. Id. The court found
tiering the institutions by selective adm ssion standards and
classifying them by revised mssion statenents to be feasible
alternatives to open adm ssions at every institution. Mor e
specific consideration of the practicability of elimnating the
policy is not required under Fordice.

The open adm ssions policy was instituted after Loui siana's de
Lure segregation ended, and the court failed to address the
policy's traceability to the state's prior de jure system Under
Fordice, a policy is unconstitutional only if "traceable to its
prior [de jure] system"” Fordice, 112 S. C. at 2737. The
guestion whether Louisiana's open adm ssions policy neets the
Fordice traceability requirenment nust be resolved (if chall enged)
on remand. "[I]f challenged policies are not rooted in the prior
dual system the question becones whether the fact of racial
separation establishes a new violation of the Fourteenth Arendnent
under traditional principles.” Fordice, 112 S. C. at 2737 n.®6.

In sum we find that the district court adequately applied
Fordice to the State's practice of continuing program duplication
in proximate institutions and to the State's open adm ssions
policy, except with respect to the traceability of the open

adm ssions policy. The constitutionality of the four-board
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gover nance system was not determ ned under the appropriate |egal
princi pl es.
C. Disputed Facts

The State al so chal | enges the summary judgnent findi ngs on the
ground that they are based on disputed facts. The State and the
Southern Board urge that reinstatenent of sunmmary judgnent on
liability was inappropriate because sone Fordice issues renmain
genui nely di sput ed. The district court relied on the specia
master's determnations of factual issues after the renedial
hearings and reinstated the sunmary judgnent based in part on t hose
findi ngs wi t hout hol di ng anot her evidentiary hearing. According to
the United States, however, summary judgnent on these findings is
proper because the findings are based on undi sputed evidence,
|argely the State's own evidence. Yet the State Defendants insist
that the court did not rely on undisputed facts, because the
special master's findings were based on controverted evidence.

Summary judgnent is appropriate only if the record discl oses
"that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of law "
Fed. R Cv. P. 56(c). Evidence adduced at a hearing nay support
a summary judgnent when the testinony is uncontradicted and the
factual basis for judgnent admts no genuine controversy about

material matters. Peyote WAy Church of God, Inc. v. Smth, 742

F.2d 193, 196 (5th Gr. 1984). W nust review the facts draw ng
all inferences nost favorably to the party opposing the notion

Reid v. State FarmMut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr
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1986) .

The United States Governnent's expert, Dr. difton Conrad,
found unnecessarily duplicative prograns at proxi mate PBls and PWs
and concluded that the State is maintaining a racially dual system
of hi gher education. The Board of Supervisors' expert, Dr. Donald
Smth, criticized as inaccurate Dr. Conrad's definition of
"duplication"--as prograns in two or nore nearby institutions in
the sanme program category or subprogram category of the HEG S
data.® Dr. Smith notes that the HEG S categories provide very
little informati on about the content of a program See al so Dep.
of Roy E. McTarnaghan of Apr. 21, 1981, filed Sep. 4, 1981, at 117
("[F]Jrequently courses that . . . aretitled quite differently are
much nore the sane than those that are titled the sane."). |In Dr.
Robert Berdahl's opinion, whether a program offered at one
institution in fact duplicates a program offered at another
institution cannot be determ ned "w t hout doing a detail ed onsi ght
i nspection the way accrediting teans do. But just reading fromthe
coll ege catalog or reading a HEG S nunber . . . seens a terribly
sinplistic way to say these are duplicate prograns."”

Dr. Smth also criticizes Dr. Conrad's definition of
"unnecessary"--as carrying a programtitle outside the list Dr.
Conrad defines as "core." Cf. Conrad's Louisiana Curricul um

Analysis. In Dr. Smth's opinion, Dr. Conrad's definition of an

8 The acronym stands for Hi gher Education General |nformation
Survey. This was a conpilation by the Departnent of Education of
statistics and information supplied by the institutions of higher
education to the federal governnent.
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"unnecessary" programwoul d not agree with a college's own |ist of
which of its offerings were not "essential." Simlarly, Dr.
Berdahl believes that Dr. Conrad "takes a grossly over-sinplified
approach to defining unnecessary program duplication," partly
because Dr. Conrad does not consider student need in defining
necessary.® In Dr. Smith's opinion, a finding of "unnecessary
duplication" could be nmade only by exam ning a set of offerings in
a particular setting, considering the educational mssion of an
i nstitution.

Thi s evidence | eaves roomfor different inferences: we find
that a question of fact remains whether unnecessary program
duplication exists in Louisiana's colleges and universities.

We al so detect fact issues regarding the practicability of
el imnating programduplication. Dr. Smith notes the rel uctance of
faculty to accept transfer or of faculty at a transferee university
to receive transferring faculty happily. He also asserts that a

program cannot be noved wi thout materially changing its substance,

° Dr. Berdahl explained,
To nerely take the idea of every institution should offer a
general education core of subjects, but that anything they
of fer beyond that at the Bachelor's |l evel and then all masters

and then all doctoral duplication, is by definition
unnecessary, seens to ne to play fast and | oose with the word
unnecessary. . . . [Conrad says] that he did not at all
consi der student need, which is universally . . . considered

a vital elenent in whether or not a program duplication is

necessary oOr unnecessary.

Dr. Berdahl would define "unnecessary" program duplication
beginning with a conposite profile of what a "normal" four year
college offers, which "would go far beyond the mninmum core of
general education.” To define the term unnecessary he would
consider not only this conposite profile but also student need,
quality, and state's ability to pay.
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in part because of the interactions between the courses in a
program with the content of other courses offered at the sane
school

Dr. Smth believes that program transfer would danage the
quality of the prograns and of the university.!® The State adduced
evi dence that programtransfers at two Georgia colleges resulted in
a drop in enrollnment at both schools and failed to achieve the
expected transfer of students fromone to the other.' Dr. Caneron
Fincher testified that in Georgia, "what they thought to be the
programi ncl uded nore than what was transferred." Fincher Dep. at
79. Besides courses in the major field, other courses have to be
taken. |d. at 79-80. He concluded that after reciprocal program
transfers fromtwo institutions, "the quality of both prograns has

been sonewhat shaken because of the transfer."” |[d. at 81.

10 This factual dispute was further highlighted by the testinony
of Dr. Berdahl. Berdahl believes that in inplenenting program
transfers,

we are doing no favor to either the students who m ght

get hurt in the process of nassive social engineering or

to the institutions that we are trying to pull prograns

out of an organic context and graft theminto a different

situation. . . . Program clusters, you know, prograns

are related to each other.

11 See Dep. of Dr. Canmeron Fincher of Jun. 4, 1981, filed Sep. 4,
1989, at 61-63. |Individual choice of students defeated the plan to
desegregate: students selected "surrogate majors” at the school of
their choice rather than transferring to the school with the first-
choice magjor. |d. at 76-77. For exanple, athletes who wanted a
maj or in physical education, a program renoved to a different
college, sinply found a major in a related field such as
"recreation and/ or parks adm nistration"” at their hone institution
rather than changing their selection of college. Id. Dr.
McTar naghan observed a simlar reaction by students to term nating
or transferring duplicative prograns in Florida: students would
remain loyal to their institution and change majors. MTarnaghan
Dep. at 68-69, 218-19, 225.
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| nasnuch as this testinony defines a dispute about the
practicability of programtransfer, it seens at first to raise a
remedial rather than a liability issue. (Programtransfer was one
of several suggested renedi es for unnecessary programduplication,
along with nerger, cooperative prograns, and program term nation
acconpani ed by establishing new prograns.) But we think this
testinony also bears on the Iliability determnation of the
practicability of elimnating unnecessary program duplication in
proxi mate institutions. To ascertain the feasibility of
elimnating or renediating a policy, one can scarcely ignore the
feasibility of alternative or renedial neasures. The conflict in
testi nony about program transfers thus reveals a disputed issue
regarding the practicability of elimnating duplicate prograns.

As for the educational justification for maintaining duplicate
prograns at proximate institutions, the district court found that
program duplicati on was excessive, costly, and inefficient. The
State has not specifically pointed out evidence which raises a
question of fact regardi ng the educati onal soundness of mai ntai ni ng
duplicate prograns at proximate PBIs and PWs. Instead the State
argues that the district court acknow edged a disputed issue
regardi ng t he educational justification for the continued exi stence
of the proximate institutions in the follow ng remark: "Anong the
problens [of nmerging proximate institutions] are nerging student
bodi es of highly di sparate academ ¢ backgrounds, potential | oss of
qualified faculty and adm ni strators who were attracted to a school

because of its academ c characteristics and goals, and underm ni ng
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bl ack institutions such as Granbling and Southern with substanti al
alumi follow ng." 718 F. Supp. at 507 (rejecting nerger as a
possi bl e renedy).

Does this observation by the district court inply a disputed
gquestion whether sone educational justification for continuing
duplicate prograns in proximte institutions may exist? W think
so, though our decision is made nore difficult by the State's
failure to point out the evidence which denonstrates a disputed
i ssue. Inplicit in the court's remark is the suggestion that
continuing duplicate prograns at proximate institutions m ght
advance the educational goals of classifying students by their
| evel of preparedness and of retaining qualified faculty and
admnistrators at the schools which originally attracted them A
factfinder mght infer that the advancenent of these educati onal
goal s provides sound educational justification for continuing
duplicate prograns in side-by-side institutions. Though we
consider the issue to have been inadequately addressed by the
parties, we discern an issue of fact regarding the soundness of
educational justification for continuing duplicate prograns.

Because of the disputed fact questions whether unnecessary
programduplicationin proximate institutions viol ated Fordice, the
court inprovidently rendered sunmary judgnent on that basis.

Al so, as noted previously, the open adm ssions policy was
instituted after Louisiana's de jure segregation ended. W think
this fact inherently raises a genuine issue for trial because it

permts an i nference that the open adm ssions policy is not "rooted
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in" the State's prior de jure segregated system The question
whet her the open adm ssions policy neets the Fordice traceability
requi renment must be resolved (if chall enged) on renand.

W also find a fact issue whether an open adm ssions policy
fosters segregation. The district judge and the special naster
reached different conclusions about whether changing the open

adm ssions policy to a tiered system with graduated adm ssion

requi renents would affect desegregation efforts. The speci al
master found, "[t]here is no obvious and necessary connection
bet ween organi zation and desegregation. . . . Thus how state

uni versities are organi zed can be viewed as an educational matter
not rising to constitutional [|evels." The district court
concl uded, however, that open adm ssions is "counter-productive .

interms of . . . integration." 1992 order at 15-16. Though
t he burden of pointing out issues of fact generally rests with the
non-noving party and the State has suggested no conflicting
evi dence on the point, we cannot help but find a fact i ssue because
of the special master's and trial court's differing "findings." No
party has suggested any issue of fact regarding educational
justification for or the practicability of elimnating the open
adm ssions policy, and we discern none.

W greatly respect the district <court's diligence in
attenpting toresolve this protracted litigation expeditiously. W
al so commend the trial judge for his obvious famliarity wth the
massi ve record in this case and his circunspection in attenptingto

frame renedi al nmeasures. In such an old case, where the state's
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coll eges and universities remain starkly racially identifiable, we
remand for continued litigation wth great reluctance. But in
reviewing the reinstatenent of sunmary judgnent, we have
ascertained disputed material facts. To the extent that genuine
issues of fact remain on the liability issues noted above, the
summary judgnent on liability nust be reversed.
V. DUE PROCESS

The Southern Board and the State also argue that wusing
evidence from the pre-Fordice renedial proceedings to determ ne
liability under Fordice denied the State defendants due process.
The gist of this conplaint is that the State Defendants had no
reasonabl e opportunity to contest liability under the Fordice
standards. Because of our remand today the State defendants w |
have the opportunity to devel op the record on the disputed Fordice
i ssues and the due process violation, if any occurred, wll be
cur ed.

VI. REMEDI AL | SSUES

Because of the existence of factual disputes onliability, the
remedi al order is vacated and we do not reach the State Defendants
final assigned errors relating to renmedy, with the single exception
of one which has been previously decided. The Southern Board of
Supervi sors argues that a single district judge |acks authority to
enjoin the enforcenent of the state constitutional provision
setting forth the four-board governing structure of Louisiana
hi gher education, citing 28 U S.C 8§ 2281 (repealed 1976). The

statute provides that an injunction restraining the enforcenent of
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a state statute on a ground of unconstitutionality should not be
granted unless the application has been . . . determned by a
three-judge district court."”

Though originally a three-judge district court ordered the
singl e-board renedy in the 1989 renedial order, 718 F. Supp. at
515-16, the later nodified renedi al orders enbraci ng a singl e-board
system were single-judge matters. After the three-judge panel's
remedial order, the State and the Southern Board filed direct
appeals in the Suprene Court. On the United States Governnent's
nmotion to dismss on the ground that the three-judge court was not
required, the Suprenme Court dism ssed the appeals for want of
jurisdiction. 110 S. C. 708 (1990). This Court stated that the
Suprene Court's dismssals were predicated on the inplicit
conclusion "that the case in the district court was not properly a
three-judge district court case" under forner § 2281. We agree
wth the interpretation of the earlier appellate panel that
considered the matter.

CONCLUSI ON

We reverse the summary adjudication of liability, vacate the
remedi al order, and remand for a determnation of liability, and
remedy if necessary, after resolution of any remaining factua
di sput es.

Renmedi al order VACATED, summary judgnent on liability
REVERSED; REMANDED
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