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POLITZ, Chief Judge:

United Fire & Casualty Company appeals an adverse summary judgment in its dispute with

Independent Fire & Casualty Company over which insurer is responsible for the liability of Owen

William Reeder, Jr. based on an altercation with his former wife.

Background

Independent Fire furnished homeowners insurance to Reeder and his wife, Janet Rita Capaci,

for their Metairie, Louisiana home.  The policy included liability insurance.  The couple agreed to get

a divorce, Capaci moved out, and the two reached a property settlement in which Capaci relinquished

all right, title, and interest in the Metairie house.  About four months later Capaci was injured by

Reeder during a fight on the insured premises.  Capaci sued Reeder in state court.  Independent Fire

refused to defend Reeder or to pay his claim, citing the policy exclusion for injuries to insureds.

United Fire, Reeder's personal umbrella liability carrier, agreed to provide a defense but reserved its

rights to deny coverage.  It then brought a declaratory judgment action against Reeder and

Independent Fire to determine the rights and obligations of the parties under the two insurance

policies.  The district court granted summary judgment ruling in favor of Independent Fire.  United

Fire and Reeder timely appealed.

Analysis

We review entry of summary judgment under the same standard employed by the district
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court, affirming if there is no genuine issue of material fact and the movant is entitled to judgment as

a matter of law.1  Such is the situation herein.

Independent Fire, Reeder's primary liability carrier, denied coverage on the basis of an

exclusion for "bodily injury to you or an insured."  The policy defined "you" as, inter alia, the named

insured.  The policy lists two named insureds:  Reeder and Capaci.  The policy, therefore, does not

cover any liability for Capaci's injuries.

 United Fire attempts to create an issue of fact with a premium notice which has Capaci's

name stricken.  That notice, however, was for a policy which took effect one month after the injury

occurred.  The policy at the time of the incident listed both Reeder and Capaci as named insureds.

We agree with the district court that the affidavit submitted by Reeder does not create a jury question;

Reeder did not attest that he instructed his insurance agent  to delete Capaci's name from the

homeowners policy before the subject fight occurred.

 United Fire nonetheless contends that, as a matter of law, Capaci coul d not have been an

insured at the time of the loss because she lost her insurable interest when she relinquished her rights

to the property in her settlement with Reeder.  We are not persuaded.

 Property insurance policies are deemed void when the insured has no insurable interest in the

property.2  The coverage at issue herein relates to liability.  In DiGerolamo, the Louisiana Supreme

Court held that there is no statutory requirement of an insurable interest in connection with liability

insurance and indicated that it would not impose such a requirement should the question squarely

present itself.  It so indicated again in Cousin v. Page.3  United Fire emphasizes that in both cases the

court declined to hold that an insurable interest was not necessary to support liability insurance,

recognizing "the prevalence of [the] contrary rule ... in the national jurisprudence."4  As an Erie court,

however, we are bound to "determine issues of state law as [we] believe the highest court of the state
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would decide them."5  DiGerolamo and Cousin  reflect the Louisiana Supreme Court's reluctance to

require an insurable interest for liability insurance.

The basis for the public policy against issuance of property  insurance to one who has no

interest in the property is obvious.  Such an insured would have nothing to lose and everything to gain

from the loss of the property.  The resultant moral hazard is not to be invited or supported.  There

is no such perverse incentive in insuring against liability for injury to another on any location, whether

one has an ownership interest or not;  such insurance merely indemnifies the insured if and to the

extent the insured is held liable for the injury.6  As a result it is generally recognized that public policy

does not require that such an insured have an interest in the property itself.  Typically, only legal

accountability for accidents or losses thereon is required.7  It is apparent that liability insurance may

issue in any instance in which the insured might be held liable.

We also can perceive a situation where exposure to liability is tenuous but a party nonetheless

desires insurance both for peace of mind and for that second tangible benefit:  the carrier's obligation

to provide a defense.8  We perceive no valid reason to interpose a rule of law barring purchase of

liability insurance under such circumstances.

In the case at bar Capaci was exposed to the risk of liability at the time of her injury.  She had

moved out of the Metairie house only a few months earlier.  A third party incurring injury on the

premises might have blamed a condition that Capaci created before she left.9  Capaci possessed the
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requisite interest—potential legal liability.  United Fire's challenge to her status as a named insured

fails.  As a named insured the policy did not cover her injury.

 As a last resort United Fire seeks relief through the severability clause in the Independent

policy which states:

This insurance applies separately to each insured.  This condition will not increase our limit
for any one occurrence.

United Fire construes this language to create two separate policies with Reeder the sole insured on

one policy and Capaci the sole insured on the other.  Under this construction, Capaci would not be

an insured on Reeder's policy and the exclusion for injuries to an insured would not apply.  We are

not persuaded that this is the meaning of the severability clause.

A severability clause operates to provide coverage to one insured even though another insured

might be excluded.  This clause apparently originated to offset provisions in commercial automobile

insurance policies which denied coverage of a claim by an employer for the injuries of an employee

on the grounds that worker's compensation insurance provided reimbursement.  No such rationale

exists for denying coverage to additional insureds.10

Severability clauses also have been applied in connection with the family11 or household

exclusion for "bodily injury to you or an insured."  For example, in American National Fire Ins. Co.

v. Estate of Fournelle,12 a father killed his children who were then living with his estranged wife, their

mother, and then committed suicide.  The childrens' estate sued the father's estate.  In an expansive

reading of the severability clause the Minnesota Supreme Court found coverage despite a household

exclusion.  The policy defined "insured" to include resident relatives.  The children were not deemed
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insureds with respect to the father and the severability clause preserved his coverage.13

The case at bar presents a materially different situation.  Reeder and United Fire seek

insurance coverage for a claim by Capaci that is excluded by unambiguous policy language.  The

severability clause provides no succor to appellants.14

For the foregoing reasons, the judgment of the district court is AFFIRMED.

                                                                         


