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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
vVer sus
GORDON LYNN SM TH,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Texas

(Novenber 10, 1993)

Bef ore GARWOOD, DAVIS and SMTH, Ci rcuit Judges.
GARWOOD, Circuit Judge:

In this interlocutory appeal, plaintiff-appellant the United
States challenges an order of the district court dismssing the
second of two counts chargi ng def endant - appel | ant Gordon Lynn Smth
(Smth) with knowingly and willfully threatening the Iife of then-
President Bush, in violation of 18 U S C § 871. The district
court determned that the substantive defense of outrageous
gover nnment conduct arose as a matter of |aw when questioning by a
Secret Service agent led to the renewed threats against the

President charged in Count Two of the indictnent. We determ ne



that the record does not support dismssal on the basis of
out rageous governnent conduct and, accordingly, reverse.
Facts and Proceedi ngs Bel ow

Def endant -appellee Smthis aninmate in a psychiatric unit at
the Skyview Unit of the Texas Departnent of Crimnal Justice in
Rusk, Texas. On October 23, 1991, Smith told another inmate that
he (Smith) was going to kill President Bush when he got out of the
penitentiary. Correctional Oficer R Jordan overheard this
coment and reported the threats to the warden of the Skyview Unit,
Joe Collins (Collins). Later that sane day, Collins interviewed
Smth in his office. Collins had a nmasters degree in psychol ogy
and had served four years as a prison psychol ogist. The warden did
not question Smth about his feelings toward the President, but
instead focused on Smth's nental condition; he concluded that
Sm th was not psychotic and that "his psychiatric di sorder appeared
to be in good remssion." Follow ng the interview with Smth
Collins reported the threat to Secret Service Agent Lynn Holliman
(Hol I'i man).

Two days later, on QOctober 25, 1991, Holliman and Collins
interviewed Smth in Collins' office. Holliman's intent in
gquestioning Smth was to determ ne whether Smth posed a serious
threat to the President. The governnent concedes that neither
Hol | i man nor Col lins gave Smth conpl ete warni ngs under Mranda v.

Arizona, 86 S.Ct. 1602 (1966), prior to this interview.! During

. At a plea hearing held on Smith's attenpted plea of guilty
to Count One, Holliman testified:

"I did not advise himhis rights per Mranda fully.
2



the interview, Smth repeated his threat to kill President Bush.?2

On June 17, 1992, a grand jury returned an indictnent agai nst
Smth, charging him with tw counts of knowingly and willfully
threatening the life of then-President Bush, in violation of 18
US C 8§ 871(a). Count One was based on Smith's threats nmade to
the other inmate on Cctober 23; Count Two was based on the threats
made in the warden's office on October 25 in the presence of
Hol I i man and Col | i ns.

Smth attenpted to plead guilty to Count One, but the district
court would not accept his plea because of the |lack of evidence
supporting that count. The correctional officer who overheard the
October 23 threat had died in a car accident sonme tinme after
Cctober 25, and the inmate to whomthe threat was expressed woul d
not meke a statenent.?

Smth then noved to "suppress the use of any statenents made

. He was told the interview had to be entirely
voluntary on his part. He was free to stop at any tine
and he could | eave at any tine there. | did not tel

hi mthe statenents about entitlenment [to be represented
by counsel] to this specific reason. | didn't tell him
about this. | was not there to question himabout the
statenent on the 23rd. | was there to question him
about his feelings towards the President and the
statenents he was nmaking there. | never specifically
asked himif he did or did not nmake the statenent on
the 23rd."

2 Smth al so nade threats agai nst President Bush to the prison
guard who conducted himfromhis cell to the warden's office, but
no charges arose fromthese statenents. The guard did not
interrogate Smth.

3 According to counsel for the governnent at oral argunent,
the inmate to whomthe threats were expressed may now be willing
to cooperate with the governnent in its attenpts to prosecute
Smth on Count One, the Cctober 23 threat.
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by Defendant while he was in custodial interrogation” on October
25, because he had not been given Mranda warnings. Follow ng an
evidentiary hearing on this notion, the district court agreed with
Smth, ruling that the interview in the warden's office was a
custodial interrogation requiring Mranda warnings, warni ngs which
admttedly were not fully given.* The district court based its
ruling on the grounds that Smth was in custody at the tine of the
interview, that he knew that he was talking to a governnent agent
and the warden, and that Collins and Hol |l i man "asked questi ons, and
set up a coercive environnent that they should have known was
likely to elicit incrimnating responses fromthe defendant."

The district court did not suppress the evidence of the
Cctober 25 threat on the basis of the illegal interrogation,
however. Instead, it dism ssed Count Two with prejudice, finding
that the substantive defense of outrageous governnent conduct was
established as a matter of | aw because Holliman and Col lins shoul d
have known that Smth "in discussing his first threat to kill

Presi dent Bush, would again threaten to kill the President."?®

4 Holliman told Smth that he was not under arrest, that the
interview was voluntary, and that he did not have to answer any
questions. Collins informed Smth that he was free to | eave the
office at any tinme. However, neither Holliman nor Collins told
hi mthat he had the right to have a | awer present or that

anyt hing he said could be used against himin a court of |aw

The decision not to give Smith his full Mranda warni ngs was
deliberate; Hollimn wanted to ensure that he had the information
necessary to protect the President.

5 W note, however, that the undi sputed evidence is that at
the COctober 25 interview Smth was not asked about the Cctober 23
threat; nor is there any evidence that he discussed the Cctober
23 threat at the neeting with Holliman and Collins. Hollimn and
Collins and the guard who took Smth to the Cctober 25 interview
were the only witnesses at the suppression hearing.
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The governnent appeal s the di sm ssal of Count Two, pursuant to
18 U.S.C. § 3731.

Di scussi on

M randa Ruling

Before the district court, the governnent took the position,
inter alia, that Smth was not "in custody"” for M randa purposes at
the October 25 interview. On appeal, however, the governnent does
not take the position that the district court's finding that Smth
was in "custody" during theinterviewin Collins' officeis clearly
erroneous. The governnent focuses instead on the district court's
sua sponte dismssal of Count Two on the basis of outrageous
gover nment conduct .

The governnent does take the position that whether Smth was
in custody for Mranda purposes during the October 25 interviewis
an issue that the district court could have properly resolved
ei ther way. The issue is indeed a close one. It is generally
accepted that "a prison inmate is not automatically always in
“custody' within the nmeaning of Mranda." United States v. Conl ey,
779 F.2d 970, 973 (4th Gr. 1985), cert. denied, 107 S. C. 114
(1986). See also United States v. WI I oughby, 860 F.2d 15, 23-24
(2d Cir. 1988), cert. denied, 109 S.Ct. 846 (1989); Flittie v.
Solem 751 F.2d 967, 974-975 (8th Cr. 1985), cert. denied, 106
S.C. 1223 (1986). Wiile a prison setting may increase the
i kelihood that an inmate is in "custody" for Mranda purposes,
here both Holliman and Collins told Smth that he was not required
to say anything and that he was free to |l eave the office at any

time. It may be conceivable, on the other hand, that, even in the



face of these statenents, Smth m ght not have felt free to | eave
and m ght have perceived the interview as a custodial
i nterrogation.

I n any event, assum ng, arguendo, that a violation of Mranda
occurred, neverthel ess the evidence of the renewed threat charged
in Count Two is not inadm ssible due to the lack of Mranda
war ni ngs, because the threat constituted a new crinme rather than
evidence of a prior offense. United States v. Kirk, 528 F.2d 1057,
1062 (5th Cir. 1976) ("no fifth anmendnent problemis presented when
a statenment is admtted into evidence which is not confessional in
nature, but in and of itself constitutes the crinme charged"). See
also United States v. Garcia-Jordan, 860 F.2d 159, 160-161 (5th
Cir. 1988); United States v. Mtchell, 812 F.2d 1250, 1254 (9th
Cir. 1987) (rejecting the suggestion that the exclusionary rule
shoul d be extended, in sone circunstances, to bar prosecution of
the crine itself).® On remand, the alleged Mranda error does not
preclude the governnent from introducing evidence of, or
prosecuting Smth for, the threats nmade during the Cctober 25

i ntervi ew.

6 "Commtting a crine is far different from maki ng an
i ncul patory statenent, and the treatnent we afford the
two events differs accordingly. An incul patory
statenent usually relates to a previously conmtted
illegal act; there is nothing unlawf ul about the
statenent itself. A crime, on the other hand, whether
commtted by word or deed is by definition an act that
violates the aw. W exclude incul patory evi dence when
it is obtained as a result of an unlawful search or
sei zure. W have never, however, applied the
exclusionary rule as a bar to the prosecution of a
crime." Mtchell, 812 F.2d at 1253.
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1. Qutrageous CGovernnent Conduct

The district court's dismssal of Count Two on the ground of
out rageous governnent conduct was sua sponte. The possible
exi stence of a substantive defense to the second count was not
rai sed at the suppression hearing, and t he governnment had no notice
that the district court was considering any issue but the Mranda
question inits ruling on Smth's notion to suppress. Although it
was error for the district court to so rule without providing the
gover nnent adequate notice, we address the nerits of the court's
ruling.

The district court relied on this Court's decision in United
States v. Garcia-Jordan, 860 F.2d 159 (5th Cr. 1988). There, we
stated that, "in extrenme cases, outrageous police conduct may
afford the accused a substantive defense to the prosecution” of a
crime commtted during an illegal stop or detention. |d. at 161.°
In order to benefit from the defense of outrageous governnent
conduct, Smth bears the burden of proving that he was not an
active participant inthe crimnal activity and that the governnent

was overinvolved in the charged crinme. United States v. Arditti

! The district court seened to treat the substantive defense
mentioned in Garcia-Jordan as separate fromthe defenses of
entrapnent or outrageous governnent conduct. The defense, as
contenplated by the district court, would apply where police
conduct creates a situation "in which a given crimnal response
is predictable.” United States v. Mtchell, 812 F.2d at 1254.
Contrary to the district court's interpretation, the defense

di scussed in Garcia-Jordan is that of outrageous governnent
conduct. Both Garcia-Jordan and Mtchell, the Ninth Grcuit case
on which the Garcia-Jordan court relied, refer to "outrageous
police conduct” or "[e]ntrapnment and " outrageous governnent
conduct.'" Garcia-Jordan, 860 F.2d at 161; Mtchell, 812 F. 2d at
1254.



955 F.2d 331, 343 (5th Gir.), cert. denied, 113 S.Ct. 597 (1992)

and 113 S. Ct. 980 (1993). This defense is avail able only where the

conduct of the |law enforcenent officials is so outrageous that it

violates notions of fundanental fairness inplicit in the

Process Cl ause of the Fifth Arendnent. United States v. Yater,

F. 2d
(citi
Thi s

Due
756

1058, 1065 (5th Gir.), cert. denied, 106 S.Ct. 225 (1985)

ng United States v. Russell, 93 S. C. 1637, 1643 (1973)).

Court has never invalidated a conviction on this ground

United States v. Collins, 972 F.2d 1385, 1396 (5th Cr. 1992),

cert.

denied, 113 S.C. 1812 (1993).

In Garcia-Jordan, we relied on the Ninth Crcuit's opinion in

United States v. Mtchell, 812 F.2d at 1254, describing

subst anti ve defense of outrageous governnent conduct:

"We do not nean to suggest that unlawful governnent
conduct nmay not serve as a basis for immunizing a person
from crimnal liability. Ent rapnment and " outrageous
gover nnment conduct' are exanples of instances in which
we, and other courts, have held that persons nay not be
convicted of particular offenses. Wen it is clained
that the police have exploited an illegal arrest by
creating a situation in which a given crimnal response
is predictable, we believe that a better approach would
be to determ ne whet her the governnent's prosecution of
the crime woul d abridge fundanental protections against
unfair treatnment. Affording a substantive defense to a
crime commtted during an illegal detention when
particular circunstances so warrant provides a nore
rati onal and neasured way of protecting individual rights
t han does the application of fourth anendnent anal ysis to
all such cases."” 812 F.2d at 1254 (internal citation
omtted).

Nei ther the Garci a-Jordan court nor the Mtchell court

t he

hel d

t hat t he outrageous governnent conduct defense was avail able on the

facts before them |In Garcia-Jordan, a defendant noved to suppress

his statenent to a Border Patrol agent, in which he fal sely clai ned



to be a United States citizen, contending that the agent stopped
his vehicle illegally. Wthout deciding the legality of the stop,
this Court affirmed the district court's denial of the notion to
suppress, holding that the exclusionary rule did not bar the
defendant's prosecution for the new crine of his false claimto
citizenship, which was different fromany conduct that m ght have
led tothe allegedly illegal stop. Garcia-Jordan, 860 F.2d at 161

The facts of Mtchell are simlar to those in the present
case. Authorities in Singapore infornmed Secret Service agents in
Hawaii that Mtchell, then in Singapore, had nade several threats
agai nst President Reagan, and that Mtchell was planning to return
to the United States. Several days later, when Mtchell was
proceedi ng t hrough custons in Hawai i, he made conments to a custons
agent that caused the agent to check conputer records for
information on Mtchell; these records alerted the custons agent to
the fact that Mtchell was wanted for questioning by the Secret
Service. Wiile waiting for the Secret Service agents to arrive,
custom agents took Mtchell to a snmall room and searched him for
contraband and weapons. Mtchell was detained for approxi mately
one hour until the Secret Service agents arrived.

When Secret Service agents questioned Mtchell about the
statenents he had nmade in Singapore regarding President Reagan
Mtchell asserted his intention to kill the President. M tchel
was charged with violating 18 U . S.C. § 871. He noved to suppress
his statenents made to the Secret Service agents on the ground that
his detention at the airport anobunted to a de facto arrest w thout

pr obabl e cause.



The Ninth Grcuit affirmed the district court's denial of the
nmotion to suppress, holding that the exclusionary rule did not bar
prosecution of the crine charged. Mtchell, 812 F.2d at 1253-1254.
The Court stated further that, although unl awful governnent conduct
could provide a substantive defense in sone circunstances,
Mtchell's prosecution did not "of fend any sense of fair treatnent
or fair play, regardless of the legality or illegality of his
detention." Id. at 1254.

Simlarly, the defense of outrageous governnent conduct does
not protect Smth. "[A] defendant cannot avail hinself of the
def ense where he has been an active participant in the crimna
activity which gave rise to his arrest.” United States v. Yater,
756 F.2d at 1066 (original enphasis). Smth took an active role
here; Collins testified at the suppression hearing that when Smth
began to talk, he spoke "very freely." There is no contrary
evi dence.

Further, the conduct of Holliman and Collins does not anount
to an abri dgenent of the fundanental fairness guaranteed by the Due
Process Cl ause. Neither Holliman nor Collins was overinvolved in
the crinme charged. Wiile Smth was afforded the opportunity to
express threats, he was not urged, tricked, or baited into doing
So. Nor were the threats drawn from Smth by prolonged

guestioning.® See Mtchell, 812 F.2d at 1254-1255 ("M tchell was

8 Smth was initially infornmed by Holliman that Holliman's job
was to protect the President and he wanted to "interview him

[ Smth] about his feelings towards the president,"” that "any

tal king had to be entirely voluntary,"” that Smth "had the right
to stop talking at any tinme" and "the right to | eave the room at
any tine," and that he was "not under arrest.” Collins then told
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in no
Pr esi
condu
i nsti
parti
Yat er

offic

way pressured or induced to make the new threat against the

dent."). This case is unlike those in which the outrageous

ct defense is nornmally asserted in which the governnent

gated a sting operation and "enticed" the defendant

cipatingintheillegal activity. See, e.g., United States v.

, 756 F.2d at 1060-1061 (upon direction of |aw enforcenent

i als, governnent informants contacted defendant

Smth

to talk to soneone he didn't want to talk to

the i
whene
t hat

and t

"I didn't want himto think that he was trapped or forced
And as warden of

nstitution, | just reassured himthat he could | eave

ver he wanted to." Collins testifed, w thout contradiction,

he t hen:

"asked him several questions just to sort of put him at
ease. | asked himabout his parole, which he said was
immnent. | asked himlike, Wat are you going to do
when you get out of the penitentiary?

Q What did he say in response?

A At that point, he said that he was going to kill an
inmate that was still incarcerated in TDC, and then he
said he was going to travel to the Md-East. And then
he just started to sort of tell his story aboutsSQthat's
how t he president's nane cane up

Q So, it evolved into a conversation about the
presi dent ?

A Really quickly it evolved into that.

Q And what did he say about the president in this
i nterview?

A He said he was going to travel to the Md-East to
Iraq, that he was a Muslimand that Saddam Hussei n was
the | eader of the Muslimworld and was his | eader, and
that President Bush was the | eader of the Christian
worl d and, therefore, was his eneny. And that he was
going to kill himand that he would wait for the right
tinme."

The interview | asted between an hour and a half and an hour

hree quarters.
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trafficking in cocaine). Here, Smth knew the identities of both
Collins and Holli man and was aware of their purpose in questioning
him He was aware of Holliman's role with the Secret Service and
of the serious inplications of any threats against the President.

It was not Holliman's intent to elicit a new threat.® As an
agent of the governnental agency charged with the President's
safety, Holliman was responsi bl e for determ ning the seriousness of
Smth's threat. Questions to Smth concerning his feelings toward
President Bush were therefore proper. Although it is quite
concei vabl e that these questions could lead, as they did in fact
lead, to the renewed threat charged in Count Two, it is also
pl ausible that Smth would attenpt to conceal or mnimze his
hostile attitude or intentions respecting the President. e
conclude that Smth's crimnal response, though perhaps probable,
was not predictable with reasonable certainty and that in any event
the conduct leading to it was not outrageous.

The district court was concerned about possible manipul ation
of Smth's psychol ogical condition. |f the defendant suffers from
a serious nental condition, it is possible that a jury may find for
hi mon the defense of insanity. His nental condition m ght al so be
sonething that could be considered at sentencing. On the other
hand, if Smth 1is nerely nentally wunbalanced, it 1is the
governnent's right, and indeed it may be its duty, to prosecute him

for the offense charged. W note that it is frequently an

o Holliman testified that "[t] he purpose was to investigate
the threat and to do adequate background investigation to
evaluate the threat and the danger toward the president of the
United States . "
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unbal anced person who commits the offense of threateningsQand
sonetinmes of attenpting to killsSQa president.

Finally, in dismssing Count Two, the district court was
i nfluenced by the agents' failure to give full Mranda warnings.
Although it is true that Collins and Hol Ii man del i berately deci ded
not to give Smth his full Mranda warnings, there is no evidence
of a bad faith intent to violate Smth's rights. Wether Mranda
applied was at | east | ess than obvious. The agents did not intend
to elicit a confession to the October 23 threat and, indeed, did
not even question Smth concerning his October 23 statenents (see
note 5, supra). And, as discussed above, the failure to give
M randa warni ngs does not prevent prosecution of a new crine.
Mtchell, 812 F.2d at 1253-1254.

Further, "[t]he prophylactic Mranda warnings are " not
thensel ves rights protected by the Constitution but [are] instead
measures to insure that the right against conpulsory self-
incrimnation [is] protected.'" Duckworth v. Eagan, 109 S. C
2875, 2880 (1989) (quoting Mchigan v. Tucker, 94 S. C. 2357, 2364
(1974)). See also Oregon v. Elstad, 105 S. . 1285, 1291-1293
(1985) (declining to extend the "fruit of the poisonous tree"
doctrine to Mranda violations); United States v. Harrell, 894 F. 2d
120, 125 (5th Gir.), cert. denied, 111 S. C. 101 (1990) ("The
[fruit of the poisonous tree] doctrine operates only where
constitutional violations arise, and Mranda's prophylactic

war ni ngs are not constitutional rights in and of thenselves.").1

10 Cf. New York v. Quarles, 104 S.Ct. 2626 at 2641, 2647-48
(1984) (Marshall, J., joined by Brennan, J., and Stevens, J.,
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The failure to give Smth his full Mranda warnings did not, in and
of itself, anpbunt to a constitutional violation.

At the suppression hearing, the defense mde nuch of
Holliman's statenent that he would violate a person's Mranda
rights if he thought it necessary to protect the President.
Contrary to the district court's disapproval of this sentinent, we
agree with the governnent. \Wile in sone circunstances evidence
obtained in such a situation may not be adm ssible in court,
Holl i man's nmere questioning of Smth without full Mranda warni ngs
did not violate Smth's constitutional rights against self-
incrimnation. Hollimn had a duty to investigate the seriousness
of Smth's threat and to ensure the safety of the President; it was
not unconstitutional for Holliman to choose not to give Smth his
M randa warnings in order to fulfill this duty.

If this Court is ever to apply the outrageous governnent
conduct defense, it should not apply on facts such as these, where
the police conduct that |leads to the new crine is appropriate and

not unreasonabl e.

dissenting) ("If a bonb is about to explode or the public is
otherwise immnently inperiled, the police are free to
interrograte suspects w thout advising themof their
constitutional rights. Such unconsented questioning may take

place . . . when . . . advising a suspect of his constitutional
rights m ght decrease the likelihood that the suspect would
reveal life-saving information. |If trickery is necessary to

protect the public, then the police may trick a suspect into
confessing. Wiile the Fourteenth Anendnent sets limts on such
behavior, nothing in the Fifth Amendnent or our decision in
Mranda v. Arizona proscribes this sort of energency questioning.
Al the Fifth Amendnent forbids is the introduction of coerced
statenents at trial.").
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Concl usi on
For the reasons stated above, the order of the district court
di sm ssing Count Two of the indictnent is REVERSED, and this cause
is REMANDED for further proceedings not inconsistent with this
opi ni on.

REVERSED AND REMANDED
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