IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-7074

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
LARRY DALE PENNI NGTON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

(Decenber 8, 1993)
Bef ore VAN GRAAFEI LAND', SM TH, and WENER, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Larry Pennington appeals the upward departure from the
Sentencing CGuidelines range for his conviction on two counts of
conspiracy to violate federal |aws. Al t hough we find that an
upward departure was appropriate, we conclude that the district
court m sapplied the guidelines' upward departure nethodol ogy, so

we remand for resentencing.

" Gircuit Judge for the Second Circuit, sitting by designation.



| .

On January 25, 1992, Pennington and others broke into a
trucking depot in Batesville, Mssissippi, and stole a 1989
Freightliner truck and Lufkin trailer containing approximtely
$19, 000 worth of furniture, which was to be transported to Destin,
Florida. Pennington helped to destroy the truck and to attenpt to
sell the property. Wen arrested, Pennington voluntarily reveal ed
his involvenent in other truck and trailer thefts, leading to the
recovery of eleven rigs.

Penni ngt on was charged on a two-count information of conspir-
acy to violate federal laws by stealing freight frominterstate
depots and by receiving stolen interstate notor vehicles and
changing their vehicle identification nunbers, in violation of
18 U.S.C. § 371. Penni ngton pled guilty to both counts and was
sentenced on January 19, 1993.

The presentence investigation report ("PSR') indicated that
Pennington had an offense level of 17 and a crimnal history
category of VI, which yielded an inprisonnment range of 51 to 63
nmont hs. The governnent filed witten notions for an upward
departure under U.S.S. G 8 4Al. 3, based upon an i nadequate cri m nal
hi story and a downward departure under 8§ 5K1.1 based upon substan-
tial assistance.

Penni ngton objected to the upward departure, but the court
adopt ed the PSR and departed fromthe guidelines range because of
Pennington's crimnal history and the Ilarge anount of noney

involved in the thefts. Penni ngton was sentenced to 84 nonths'



i nprisonnent (42 nonths on each count to run consecutively) and

three years' supervised rel ease.

.

Penni ngton chal | enges his sentence on two grounds. First, he
asserts that the upward departure was calculated based upon a
faulty extrapolation of the crimnal history category instead of
using a higher base offense level. Second, he contends that the
downward departure reflected only his substantial assistance with
authorities but not his acceptance of responsibility.

W review a departure under a two-prong test: "A departure
fromthe guideline will be affirmed if the district court offers
“acceptable reasons' for the departure and the departure is

‘reasonable.'" United States v. Vel asquez-Mercado, 872 F.2d 632,

635 (5th Gr.), cert. denied, 493 U S 866 (1989). The reasons

articulated by the district court are findings of fact that we

review for clear error. United States v. Miurillo, 902 F.2d 1169,

1173 (5th Gir. 1990).

A
The notion for upward departure set forth an extrapol ated
crimnal history table. As Pennington received 26 points for his
crimnal history and category VI is assigned to those wth 13
points or higher, the governnent created "suggested" categories
VII-X, extrapolated from the ranges for crimnal history |evels

|-VI. The imaginary category X had a range of 99-111 nonths.



Penni ngton asserts three flaws in his sentence. First, he
chal l enges the court's assessnent of his prior history points
W t hout considering the non-violent nature of his prior theft-
related crinmes. Second, he argues that instead of the extrapol a-
tion of crimnal history categories, 8 4A1.3 provides for a
departure by noving increnentally down the sentencing table to the
next highest offense level until the court finds an appropriate
gui del i ne range. Third, Pennington contends that the suggested
extrapol ation is excessive, providing for twelve-nonth increases
per category increase, even though the actual table increases the
ranges by only 3, 3, 7, 9, and 5 nonths as the categories increase.

The district court's conclusion that Pennington's crimna
history category was inadequate was not clearly erroneous.
Penni ngton had a | ong history of crine that, although non-viol ent,
denonstrated a disrespect for the | aw not adequately refl ected by
a category VI crimnal history. Furthernore, several prior
convictions were not included in his crimnal history category
cal cul ation; these convictions alone justified a departure.

As for the nmethod of departure, a Novenber 1, 1992, anendnent
to 8 4A1.3 clarified the recomended approach to determ ne an
upward departure. This court recently considered this issue in

United States v. Lanbert, 984 F.2d 658, 663 (5th GCr. 1993) (en

banc), in which we determned that "when a district court intends
to depart above Category VI, it should still stay within the
gui del i nes by consi dering sentenci ng ranges for hi gher base of fense

| evel s. "



Al t hough we agree that the reasons stated by the district
court warranted an upward departure, the nethod of departure was
i nappropriate, and the governnent acknow edges that the district
court did not follow the nethodol ogy nandated by Lanbert. The
Sentenci ng Conm ssion expressed its intent that courts reach
"systematic, uniform sentences even in cases where a departure is
appropriate.” |d. Accordingly, we nust remand for resentencing in
order to maintain the consistency of district courts' application

of the guidelines.

B

Penni ngton argues that the downward departure reflected his
cooperation wth governnent authorities but not his acceptance of
responsibility. He contends that he is entitled to a further
three-1level decrease in his base |level offense for his acceptance
of responsibility.

It appears that the sentencing court did consider both
Penni ngton's assistance and his acceptance of responsibility.
Al t hough the court need not automatically grant a downward

departure nerely because the governnent noves for it, see United

States v. Daner, 910 F.2d 1239, 1241 (5th Gr.), cert. denied, 498

US 991 (1990), the court sentenced Pennington to 84 nonths, a
downward departure from the imaginary 99-111-nonth range. And
al though the net effect of the upward and downward departures was
a net increase, we find this result acceptable in those rare cases

in which a court departs in both directions. See, e.qg., United




States v. Harotunian, 920 F.2d 1040, 1041-42 (1st G r. 1990).

Penni ngton was not entitled to a downward departure as a nmatter of
right, and a net increase cannot be characterized as a m sapplica-
tion of the guidelines where both upward and downward departures

are granted.

C.

In his addendum to his notice of appeal, Pennington raises
addi tional grounds of error. W find no error in the anount of his
fine and restitution. Furthernore, the district court has
discretion to inpose the sentences consecutively, as opposed to

concurrently.

L1,

We find the district court's reasons for departure not clearly
erroneous. Neverthel ess, because we find a m sapplication of the
met hod of cal cul ati ng an upward departure under the guidelines, we
VACATE Penni ngton' s sentence and REMAND f or resent enci ng consi st ent

with our recent decision in Lanbert.



