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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

H LARI O GONZALEZ- BALDERAS, SR,
al so known as Hilario Perez,
al so known as M. Perez

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
February s, 1997/

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM

Hilari o Gonzal ez-Bal deras, Sr. appeals the district court’s
denial of his post-conviction notion for reduction of sentence
pursuant to 18 U.S.C. § 3582(c)(2). W affirm

BACKGROUND

Followng a jury trial, Appellant was convicted of conspiracy

to possess with intent to distribute cocaine, in violation of 21

US C 8§ 846 (Count 1); engaging in a continuing crimnal



enterprise, in violation of 21 US C 8§ 848 (Count 121); and
conspiring to transport funds out of the United States to pronote
unl awful activity, in violation of 18 U S. C. 8§ 371 (Count 122).
The district court sentenced Gonzal ez-Bal deras to life inprisonnent
on Counts 1 and 121 and to five years inprisonnent on Count 122,
all to run concurrently.

On appeal, a panel of the Fifth Crcuit held that conspiracy
in violation of 21 U S.C. 8§ 846 is a |lesser-included offense of
continuing crimnal enterprise in violation of 21 U S.C. § 848.

United States v. Gonzal ez-Balderas, 11 F.3d 1218, 1225 (5th Gr.),

cert. denied, 114 S. C. 2138 (1994). Accordi ngly, we vacated

Gonzal ez- Bal deras’ s conviction and sentence as to the conspiracy
count, as violative of the Doubl e Jeopardy O ause, but affirnmed the
convi ctions and sentences as to Counts 121 and 122. 1d.

In January 1996, Gonzal ez-Bal deras noved for nodification of
his sentence pursuant to 18 U S.C. 8§ 3582(c)(2), requesting that
his sentence be reduced in |ight of a 1994 anendnent to U S.S.G 8§
2D1. 1(c) (*“Amendnent 505"), which reduced the nmaxi num base of f ense
level outlined in the drug quantity table from 42 to 38. The
district court summarily denied the notion. Gonzal ez- Bal der as
unsuccessfully noved for reconsideration, and he now appeal s.

ANALYSI S

Section 3582(c)(2) permts a district court to reduce a term
of inprisonnent when it is based upon a sentencing range that has
subsequently been | owered by an anendnent to the CGuidelines, if

such a reduction is consistent with the policy statenents i ssued by



t he Sentencing Comm ssion. 18 U. S.C. § 3582(c)(2). The applicable
policy statenent is U S.S.G 8§ 1B1.10. United States v. Drath, 89

F.3d 216, 217-18 (5th Cr. 1996). Subsection (c) of that provision
dictates that Anmendnent 505 is designated for retroactive
application. U S. S.G § 1Bl1.10(c), p.s.

Having determ ned that Anendnent 505 is designated for
retroactive application, we note that the decision whether to

reduce a sentence is left to the sound discretion of the tria

court. Thus we review for abuse of discretiononly. United States

v. Witebird, 55 F.3d 1007, 1009 (5th Cr. 1995). I n exercising

this discretion, the sentencing court is guided by US S G 8§
1B1. 10(b), which instructs the court to “consi der the sentence that
it woul d have i nposed” had Arendnent 505 been in effect at the tine
the defendant was sentenced. Further, 18 U S.C. 8§ 3582(c)(2)
directs the sentencing court to consider the nunerous factors set
forth in 18 U S. C 8§ 3553(a) when determining the defendant’s
sentence. See Wiitebird, 55 F.3d at 1009 (listing certain of the

applicable factors).

In the instant case, the district court summarily denied
Gonzal ez-Bal deras’s notion for reduction of sentence wthout
stating whether it had considered the factors set forth in 8§
3553(a), thus leaving intact Gonzal ez-Balderas’s |ife sentence.
Gonzal ez- Bal deras contends that Amendnent 505 serves to |ower his
total offense level to 42, which |leaves the district court with
discretion to sentence him anywhere from 360 nonths to life

inprisonment. U S.S.G ch. 5 pt. A He thus maintains that the



court abused its discretion when it sentenced himat the top of the
sentencing range wthout weighing the 8§ 3553(a) factors. See

United States v. Towe, 26 F.3d 614, 616 (5th Cr. 1994) (citing

Foman v. Davis, 371 U S. 178, 182 (1962), for the proposition that

a denial of a notion to anmend wi thout substantial reason appearing
for such a denial is not an exercise of discretion). But see
Wiitebird, 55 F. 3d at 1010 (affirmng the district court’s sunmary
denial of a 8 3582(c) notion on the ground that it inplicitly
considered the 8§ 3553(a) factors). Because we believe that
Gonzal ez-Bal deras’ s total offense | evel is 44, which corresponds to
mandatory life inprisonment, U S S.G ch. 5 pt. A, the district
court did not abuse its discretion in refusing to reduce Gonzal ez-
Bal deras’s termof inprisonnent. Thus we affirm
The Sentenci ng Gui delines direct the sentencing court to apply
US S G 8§ 2D1L.5 when a defendant is convicted of engaging in a
continuing crimnal enterprise in violation of 21 U S. C. § 848.
Section 2D1.5 provides:
(a) Base Ofense Level (Apply the greater):
(1) 4 plus the offense level from§ 2D1.1 applicable to
the underlying offense; or
(2) 38.
US S G § 2Dl.5(a). Applying the cross-reference set forth in 8§
2D1.5(a)(1), the base offense level is calculated by reference to
the drug quantity table outlined in subsection 2D1.1(c). The drugs
form ng the basis of Gonzal ez-Bal deras’ s of fense far exceed the top

of the drug quantity table, but Anmendnent 505--which applies



retroactively--reduces the top base offense level of the drug
quantity table from42 to 38.

Gonzal ez-Bal deras agrees with the analysis in the paragraph
i mredi ately above. W diverge at this point, however. He insists
that his total offense |level should be 42, which corresponds, in
his view, to the 38 derived fromthe drug quantity table plus the
4 specified in § 2D1.5(a)(1). He does not enhance his offense
| evel with any specific offense characteristics, presunably because
§ 2D1.5 does not explicitly [|ist any specific offense
characteristics. Further, he does not apply any adjustnent for his
role in the offense, because the application notes to 8 2D1.5
instruct the sentencing court not to apply any adjustnent from
Chapter Three, Part B (Role in the Ofense). US S G 8§ 2D1.5
(application note 1). Thus, Gonzal ez-Bal deras arrives at a total
of fense level of 42, which translates to a term of inprisonnent
ranging from 360 nonths to life.! US. S .G ch. 5 pt. A

We agree with Gonzal ez-Bal deras that 8 2D1.5 directs that his
of fense | evel shoul d not be enhanced by any adj ust ment from Chapt er
Three, Part B of the Cuidelines. We believe, however, that
specific offense characteristics do apply to enhance his offense
| evel . Gonzal ez-Bal deras’s error stenms fromthe fact that he does
not consider the specific offense characteristics of § 2D1.1. As

noted above, 8§ 2D1.5(a)(l1l)--the applicable guideline for a

!Bef ore Anmendnent 505, the Presentence |nvestigation Report
cal cul ated Gonzal ez-Balderas’s offense level at 46 for the
continuing crimnal enterprise count, thus providing for a
mandatory life sentence. U S S. G ch. 5 pt. A
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continuingcrimnal enterpriseconviction--cross-references §2D1.1
in determning the applicable offense |evel. (Gonzal ez-Bal deras,
however, cross-references only the drug quantity table set forthin
§ 2D1.1(c), and not the specific offense characteristics of 8§
2D1. 1(b).

We think, however, that 8 2Dl.5(a)(1l) references 8 2D1.1 in
its entirety, i.e., the specific offense characteristics of §
2D1. 1(b), as well as the base offense level provided for in the
drug quantity table of 8 2D1.1(c). Qur conclusion is supported by
two distinct rationales. First, the text of § 2Dl.5(a)(1)
instructs the sentencing court to apply “4 plus the offense |evel
from$8 2D1.1 applicable to the underlying offense.” Notably, it
does not specify, “4 plus the [base] offense level from 8§
2D1.1[ (c)] applicable to the underlying offense.” Thus, although
there are no specific offense characteristics |isted directly under
8§ 2D1.5, they apply, in this instance, by reference to 8§ 2D1.1

Second, this reading of 8§ 2D1.5 is further conpelled by the
particul ar specific offense characteristic at issue: the dangerous
weapon enhancenent. In the instant case, the Presentence
| nvesti gati on Report enhanced Gonzal ez-Bal deras’ s of fense | evel for
the 8 846 drug conspiracy conviction by 2 points pursuant to 8§
2D1. 1(b) (1) because Gonzal ez- Bal der as possessed a danger ous weapon.
Al t hough we vacated the 8§ 846 conviction as violative of the Doubl e
Jeopardy C ause, we are convinced that the dangerous weapon
enhancenent also applies to the continuing crimnal enterprise

conviction by reference from8 2D1.5(a)(1). The application notes



to 8§ 2D1.1 specifically instruct the sentencing court to apply the
enhancenent for weapon possession to offenses that are referenced
to 8 2D1.1, including, inter alia, 8 2D1.5.2 US. S.G § 2Dl.1
(application note 3).

In the instant case, we apply the 2-level enhancenent for
possession of a dangerous weapon, and thus Gonzal ez-Bal deras’s
of fense level is 44 (38 fromthe drug quantity table plus 2 for the
weapon enhancenent plus 4 from 8§ 2D1.5(a)(1)). The sentencing
table instructs that the termof inprisonnent for an of fense | evel
of 44 islife. US S G ch. 5 pt. A A though Anendnent 505 did
| ower Gonzal ez-Bal deras’s offense | evel, a level of 44 still gives
risetolife inprisonnent. Because the district court was bound to
sentence Gonzal ez-Balderas to life inprisonnent, it did not abuse
its discretion in summarily denying his notion for reduction of
sentence without explicitly considering the factors set forthin 18
U.S.C. § 3553(a).

AFFI RVED.

2The fact that the application notes to § 2D1.5 instruct the
court not to apply any adjustnent from Chapter Three, Part B (Rol e
in the Ofense) does not nean that the court should al so not apply
the specific offense characteristics from§8 2D1.1. Enhancenents
for specific offense <characteristics are different t han
enhancenments for a defendant’s role in the offense.
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