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WENER, Circuit Judge:

In this core bankruptcy proceeding, Appellant Texas Truck
| nsurance Agency, Inc. (Texas Truck) appeals the decision of the
district court affirmng the bankruptcy court's order that granted
the trustee's avoi dance of a transfer to Texas Truck as fraudul ent,
pursuant to 11 U S.C. 8 548(a)(2), and ordered Texas Truck to
return $160, 000 to the bankrupt estate. Finding no clear error in
t he bankruptcy court's determ nation that the debtor's transfer was
made for | ess than a reasonably equival ent value, we affirm

I
FACTS AND PROCEEDI NGS

Debtor Vance Dunham (Dunham) and his wfe, now Linda

Hal yburton (Linda), founded the Dunham |Insurance Agency (DI A), a

sole proprietorship, in 1986. By 1992, however, the Dunhans were



contenplating a divorce. Dunham nmet with Frank Brown of Texas
Truck, also an insurance agency, to discuss a possible nerger of
DIA with Texas Truck. At Brown's recommendati on and in accordance
w th an agreenent drafted by Brown, Linda transferred to Dunham her
one-half community interest in DIA for the stated consideration of
$15, 000. The agreement acknow edged that Dunhamwas contenpl ati ng
the sale of DIA's assets to Texas Truck and, in a non-conpetition
provision, prohibited Linda from soliciting the custoners or
accounts of DI A

The next nonth, Dunham entered two agreenents with Texas
Tr uck: (1) the Servicing Agreenent and (2) the Enploynent
Agreenment. The Servicing Agreenent provided that Texas Truck woul d
act as the servicing agent for the insurance "book of business"?! of
DI A Specifically, Texas Truck agreed to (1) collect the suns due
on DIAinsurance policies witten before the effective date of the
Servici ng Agreenent, (2) service the accounts, and (3) allocate and
pay to DIA's creditors the comm ssions earned on the existing book
of busi ness.

The Enpl oynent Agreenent hired Dunham to solicit and sel

i nsurance for Texas Truck and prohi bited himfrom engagi ng i n any

The "book of business,"” also known as "expirations" or

"renewal s," has a definite and well recognized neaning in the
i nsurance industry. "[l]t enbodies the records of an insurance
agency. ... This information enables the agent to contact the

i nsured before the existing contract expires and arnms himw th the
information essential to secure another policy and to present to
the insured a solution for his insurance requirenents.” John
Bezdek | nsurance Associates, Inc. v. Anmerican Indemity Co., 834
S.W2d 401, 404 (Tex.C.App.-San Antonio 1992)(quoting In re
Corning, 108 A D.2d 96, 488 N. Y.S.2d 477 (N. Y. App. D v.1985)).
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ot her business or occupation wthout its witten permssion.
Dunhamacknow edged that all renewal s, expirations, books, records,
notes, files, custoner lists, and simlar data and i nformati on were
the property of Texas Truck and would remain its property even if
Dunham s enpl oynent were term nated for any reason. Dunham al so
transferred to Texas Truck his exclusive right to contact his
former custoners for the three years following the termnation of
hi s enpl oynent .

Eight nonths later, Dunham filed a voluntary Chapter 7
bankruptcy petition. Harry Cure (Trustee), trustee of Dunham s
bankrupt estate, filed this action against Texas Truck seeking to
recover certain property that he alleged had been fraudulently
transferred by Dunham d/b/a DIA to Texas Truck. The property in
guestion included (1) all furniture, fixtures, and equi prnent;? (2)
the tel ephone nunber; (3) the custoner files and custoner |ists;
(4) the insurance policies; (5) all rights to renew the insurance
poli ci es; and (6) all commssion incone generated from the
i nsurance policies.

At trial, the bankruptcy judge heard testinony from two
apprai sers concerning the value of the property transferred. The
Trustee's expert, Roy L. Phillips, boasted i npressive credential s,
extensive involvenent in the insurance industry, and substanti al

experience i n val ui ng i nsurance agency busi nesses. He is presently

’2linda testified at trial that Dunham transferred DI A s
furniture and office equipnent to Texas Truck. As no witten
agreenent evidenced the transfer, the bankruptcy court specul ated
that the conveyance was nerely oral and noted that the record
contai ned no evidence of the property's val ue.
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t he owner of an insurance agency (fornmed in 1981) and has worked in
the industry for thirty-four years. He serves on the boards of
several insurance organizations and has taught in the insurance
departnent at the University of Houston for twelve years. Mor e
significantly, he has witten nunerous articles on insurance agency
val uation, appraised thirty-two insurance agenci es, and devel oped
his own nethod for valuing insurance conpani es.

Phillips opined that the value of the book of business ----
t he books, records, expirations or renewal s, and ot her docunents --
-- was approxi mtely $200, 000. Phillips based his opinion on
actual docunentation fromthe books and records of DI A, including
its tax returns and its financial statenment for the year preceding
the transfer to Texas Truck, as well as the testinony of DA
enpl oyees with first-hand knowl edge of DIA's financial condition.
He al so consi dered the Servi ce Agreenent, the Enpl oynent Agreenent,
t he non-conpetition clauses, and the benefits of the econom es of
scal e enjoyed by Texas Truck by virtue of acquiring D A

By contrast, the expert hired by Texas Truck, Robert Dohneyer,
was | argely inexperienced in both the insurance industry and the
val uation of insurance agency businesses. He is not |icensed and
has never worked in the insurance industry. He has no fornma
educati on regardi ng i nsurance agency val uation, has not witten any
articles on val uing i nsurance agency busi nesses, and has apprai sed
only two insurance agenci es.

Dohneyer testified that the value of the book of business was

$26, 000. Dohneyer assunmed a 60% renewal rate and applied a 50%



di scount based on the erroneous assunption that no non-conpetition
agreenents had been executed. Phillips, on the other hand, assuned
a 90-95%renewal rate, based |largely on Dunham s future exclusive
enpl oynent with Texas Truck, and recogni zed the existence of the
two non-conpetition agreenents.

The bankruptcy court determned first that the property
transferred to Texas Truck consisted of the property rights and
policies of DIA on the effective date of the Service Agreenent and
t he Enpl oynent Agreenent. Specifically, it stated, "these policies
afforded an entree for Dunham or Texas Truck to neet and to sel
renewal s or other insurance to custoners, and there is a bundl e of
property rights there that was transferred.” The court concl uded
next that Phillips' appraisal was nore credible than Dohneyer's and
assigned a $200,000 value to the property transferred. The court
then determ ned that Texas Truck expended $40,000 to acquire the
property transferred, arriving at this figure by netting the
commi ssions that Texas Truck earned on DIA policies ($56,000)
agai nst the expenses that it paid on behalf of D A ($76,000) and
addi ng the servicing expenses that Texas Truck i ncurred ($20, 000).

After conparing the value of the property transferred
($200,000) with the value of the consideration given in exchange
(%40, 000), the court concluded that the transfer was rmade for |ess
than a reasonably equival ent val ue and therefore was avoi dabl e by
the Trustee. Alternatively, the court found that the transfer was
avoi dable as one nmade with actual fraud. The bankruptcy court

ordered Texas Truck to return $160, 000 to the bankrupt estate, that



being the difference between the val ues of the assets exchanged.

The district court, reviewng for clear error, affirnmed the
deci si on of the bankruptcy court and added pre-judgnent interest of
4% from April 15, 1994 to the date of judgnent and post-judgnent
interest at the fixed federal rate.

Texas Truck tinely appeal ed, asserting, inter alia, that the
district court erred in (1) failing to review the issue of
reasonabl e equi val ency de novo, (2) including renewals in the val ue
of the property transferred, (3) determning that the transfer was
made for |ess than a reasonably equivalent value, and (4)
determ ning that the transfer was nade wth actual fraud.

|1
ANALYSI S
A. STANDARD OF REVI EW

There exists sone disagreenent, both within this circuit and
anong the circuits, as to whether the ultimte determ nation of
reasonabl e equi val ency i s a question of | aw, subject to our de novo
review, or a question of fact, subject to the clearly erroneous

standard.® Recently in In re Fairchild Aircraft Corporation,* we

3Most of the other circuits have concluded that the issue is
one of fact. See In re Roco Corp., 701 F.2d 978, 982 (1st
Cir.1983)(factual issue to be reviewed for clear error); Kl ein v.
Tabat chnick, 610 F.2d 1043, 1047 (2d G r.1979)(fairness of
consideration is generally a question of fact); |In re Barefoot,
952 F. 2d 795, 800 (4th Cir.1991) (factual determ nati on which can be
set aside only if clearly erroneous); 1In re Bundles, 856 F.2d 815,
825 (7th G r.1988)(great deference to the district court); Inre
Ozark Restaurant Equip. Co., Inc., 850 F.2d 342, 344 (8th
Cir.1988) (question of fact reversible only if clearly erroneous);
In re Wes Dor, Inc., 996 F.2d 237 (10th G r. 1993) (suggesting fact
gquestion); and In re Chase & Sanborn Corp., 904 F.2d 588, 593
(11th G r.1990)(fair consideration is largely a question of fact).
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applied a de novo standard of review, follow ng our previous
decision in Durrett v. Washington National |nsurance Conpany.® In
bot h cases, however, we noted that the result woul d have been the
sane regardl ess of whether we applied the de novo or the clear
error standard. Later in In re Besing,® even though we declined to
resol ve the issue,’” we recogni zed that the reasonabl e equi val ency
inquiry is ordinarily fact-intensive, as the court bases its
determ nati on upon subsidiary fact findings regarding the val ue of
the property transferred and the val ue received in the exchange.?®

Long before we decided any of these cases, however, we

verbal i zed the proper standard of review. In Mayo v. Pioneer Bank

But see In re Prejean, 994 F.2d 706, 708 (9th Cr.1993)(de novo
review).

% F.3d 1119 (5th Gir.1993).

5621 F.2d 201, 203 (5th Cir.1980)(review ng the question of
reasonabl e equi val ency de novo). Qur decisioninlIn re Coston, 991
F.2d 257 (5th G r.1993)(en banc), calls into doubt the continued
soundness of Durrett. 1In Coston, we held that the question of the
reasonabl eness of a creditor's reliance is one of fact, which is
reviewabl e only for clear error. Deferring to the bankruptcy judge,
who i s nost famliar with the circunstances surrounding the inquiry
and who has had the opportunity to evaluate the credibility of the
W t nesses, we concl uded that the bankruptcy judge shoul d have the
benefit of the clearly erroneous rul e when he determ nes a question
of reasonabl eness. The considerations in Coston apply wth equal
force to the instant inquiry and inplicitly weaken Durrett 's
application of the de novo standard to the question of
r easonabl eness.

6981 F.2d 1488 (5th Cir.), cert. denied, 510 U S. 821, 114
S CG. 79, 126 L.Ed.2d 47 (1993).

I'd. at 1495 n. 12.

81d. at 1495 (citing In re MConnell, 934 F.2d 662 (5th
Cr.1991); Inre Enerald Gl Co., 807 F.2d 1234 (5th Cr.1987)).



& Trust Conpany,® we stated that the question of "[w] hether fair
consideration [now "reasonably equival ent value'] has been given
for a transfer is "largely a question of fact, as to which
considerable latitude nmust be allowed to the trier of the facts.'
" 10
When these opinions are carefully analyzed against this

backdrop, we are led to the conclusion that the clearly erroneous
standard is proper.! Thus we join the majority of the circuits in
enbraci ng that standard.
B. REASONABLY EQUI VALENT VALUE

As such, the issue in the instant case is whether the
bankruptcy court clearly erred in accepting the appraisal of the
nore credi bl e expert and determ ni ng on the basis of that apprai sal

that the transfer was nade for less than a reasonably equival ent

9270 F.2d 823 (5th Gir.1959), cert. denied, 362 U.S. 962, 80
S.C. 878, 4 L.Ed.2d 877 (1960).

101 d. at 829-30 (quoting Collier's Bankruptcy Manual (Qglebay,
Kel | i her and Newkirk)(1948), p. 845). Mayo 's conclusion on this
poi nt was not di scussed by Durrett or any other Fifth Crcuit case.

1\We recogni ze, however, that the clearly erroneous standard
is subject to nodification if the bankruptcy court invokes inproper
met hodol ogy in reaching its conclusion on the issue of reasonable
equi val ency. Consequently, we review de novo the nethodol ogy
enpl oyed by the bankruptcy court in assigning values to the
property transferred and the consideration received.

In the instant case, the nethodol ogy enployed by the
bankruptcy court was appropriate. The bankruptcy court heard
testinony, on direct and cross-exam nation, fromeach party's
expert appraiser as to his credentials, opinion of the proper
val uation, considerations, assunptions, and sources of
informati on. Texas Truck does not chall enge the net hodol ogy
of the bankruptcy court.



val ue. W conclude that the bankruptcy court did not err.

The bankruptcy court accorded great wei ght and probative val ue
to the testinony of the highly qualified and credible appraiser,
Phillips, and attributed little or no probative value to the
appraisal of the largely inexperienced appraiser, Dohneyer. e
find no clear error in this call by the bankruptcy court.

Texas Truck does not challenge this decision; instead, it
insists that the bankruptcy court erred in including the value of
renewals in the value of the property transferred, as they were
either the non-transferrable personal goodw || of Dunham or nere
expectanci es, which are not property. W disagree. Renewals are
clearly property, and they are a transferrable asset of an
i nsurance agency. ? Texas Truck introduced no evidence that

renewal s could not be considered in appraising the value of the

book of business. | ndeed, Texas Truck's own expert included
renewals in his valuation ---- albeit at a discount rate
significantly greater than that assuned by Phillips ---- and he

admtted that the renewal rate was the single nost inportant factor

in a conparison of his analysis and Phillips'. Thus the bankruptcy

12See John Bezdek |nsurance Associates, Inc. v. Anerican
I ndemmity Co., 834 S.W2d 401, 404 (Tex.App.-San Antonio 1992, no
wit)("lt has been determ ned that [the book of business] is of
vital assistance to the insurer ... in carrying on the insurance
business and it is recognized in the insurance field as a val uabl e
asset in the nature of goodwill.") (citations omtted); Al exander
V. Edwar ds- Nort hcutt - Locke, 329 S. W 2d 304, 306
(Tex. G v. App. -Dallas 1959, no wit)("This Court has held that an
asset of an insurance agency which may be sold and conveyed by a
seller to a purchaser is the right in and to expirations of al
policies witten by the seller, and also an asset is the right to
control and solicit renewals of all policies witten by the
seller.") (citations omtted).



court did not clearly err in accepting Phillips' appraisal which
i ncl uded the val ue of renewal s. 3

Texas Truck also argues that the bankruptcy court, in
determning the value of the consideration given, ignored the
$56, 000 in comr ssions earned on DIA policies and paid to DIA' s
creditors. As the bankruptcy court clearly accounted for this
inconme in calculating Texas Truck's cost to acquire DI A Texas
Truck cannot now be heard to conplain on this point.

As we have concluded that the values assigned by the
bankruptcy court to the property transferred and the consi deration
received are not clearly erroneous and that the court did not
clearly err in determning that the transfer was nmade for | ess than
a reasonably equivalent value, all that remains to be done is a
sinple arithnetic calculationto determ ne the anount, if any, that
Texas Truck owes to the bankrupt estate. Qur calculation is
identical to the one perforned by the bankruptcy court and affirned
by the district court. Consequently, Texas Truck nust return to
t he bankrupt estate $160, 000 pl us pre-judgnment interest at the rate
of 4% per annum from April 15, 1994 to the date of this judgnent
and post-judgnent interest at the fixed federal rate.

Concl udi ng that the transfer i s avoi dabl e as one nade for | ess
t han a reasonabl y equi val ent val ue, we need not address whet her the
transfer is avoidable on the alternative ground that it was actual

f raud.

B\Whet her the val ue of renewals is subject to a discount is a
separate question and one which Texas Truck did not raise.
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11
CONCLUSI ON
For the foregoing reasons, we affirm the decision of the
district court ordering Texas Truck to return $160,000 plus
interest to the bankrupt estate.

AFF| RMED.
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