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Petitioner John d enn Mody appeals fromthe judgnent of
the district court denying his request for habeas relief. Mody’ s
i ssues center around cl ains that he was i nconpetent to stand tri al
and that the state’s expert w tnesses on future dangerousness, Dr.

Gigson and Dr. Giffith, testified falsely. W affirm



FACTUAL BACKGROUND

Moody was convicted of killing Maureen Maul den, a 77-
year-old w dow for whom Moody occasionally did yard work. Ms.
Maul den’ s body was di scovered in her honme in Abil ene, Texas by her
sister on July 4, 1988; she was nude with a tel ephone cord w apped
tightly around her neck. Her dentures were | oose and later tests
detected the presence of spermatozoa in her nouth, indicating that
she had been orally sodom zed. Her hone had been ransacked, and
her purse as well as two rings which she normally wore were
m ssi ng.

The day after Ms. Maul den’s body was di scovered, Mody
was arrested by local authorities on an unrel ated charge of public
intoxication. At the tine of his arrest, he had in his possession
the two rings mssing from Ms. Maul den. Testinony at Moody’s
trial indicated that a bloody fingerprint found on Ms. Maul den’s
t el ephone bel onged to Moody and that Ms. Mul den’s nei ghbors had
seen a vehicl e resenbling Mody’s wife’s car driving slowy through
t he nei ghborhood and parked in Ms. Maulden’s driveway on the day
of the nurder.

On February 28, 1989, a jury convicted Mody of capital
murder and sentenced him to death. H s conviction and sentence
were affirnmed by the Texas Court of Crim nal Appeals. See Mody v.
State, 827 S.W2d 875 (Tex. Crim App.), cert. denied, 506 U S. 839
(1992). In April of 1993, Mody, while represented by counsel

filed a state application for wit of habeas corpus, in which he



rai sed fourteen clains. The state court denied him relief on
Septenber 27, 1993. In Decenber of 1993, Mwody again petitioned
for state habeas relief, raising six additional clains. He was
again denied relief.

On March 3, 1994, Moody filed a petition for wit of
habeas cor pus bel ow, raising 23 grounds for relief. The nagistrate
j udge conducted a five-day evidentiary hearing on Mody’ s request
for federal habeas relief, after which he recormended deni al on al
gr ounds. The district court adopted the recommendation of the
magi strate judge and deni ed Mody’' s clains. After Mbody tinely
filed a notice of appeal and applied for a certificate of probable
cause (“CPC’) with the district court, the district court granted
both a certificate of appealability (“COA") and CPC.1

DI SCUSSI ON

In an appeal froma request for habeas relief, we review
a district court’s findings of fact for clear error and issues of
| aw de novo. See Barnard v. Collins, 958 F.2d 634, 636 (5th Cr.
1992), cert. denied, 506 U.S. 1057 (1993).

IAfter Moody filed his application for a CPC, the Anti-
Terrorismand Effective Death Penalty Act (“AEDPA’) of 1996, Pub.
L. No. 104-132, 110 Stat. 1214 (1996), changed the jurisdictional
requi renents for obtaining a CPC and now requires an applicant to
obtain a COA See 28 U S C  2253(c)(2), as anended (“A
certificate of appealability may issue . . . only if the applicant
has made a substantial showing of the denial of a constitutiona
right.”). However, because Mody’'s federal habeas action was
initiated on March 3, 1994, before the effective date of AEDPA, the
pr e- AEDPA habeas standards apply to his appeal. See Lindh v.
Murphy, 521 UuS __ , _ . 117 S. C. 2056, 2063 (1997). The
district court granted a CPC, so the case is before us on direct
appeal .



A.  CowETENCY TO STAND TRI AL
Moody first conplains that at his state court trial his
right to due process of | aw was vi ol at ed because he was tried while
i nconpet ent . “It is well settled that due process prohibits
prosecution of a defendant who is not conpetent to stand trial.”
Washi ngton v. Johnson, 90 F. 3d 945, 949-50 (5th Gr. 1996) (citing
Cooper v. &klahom, _ US _ , 116 S. . 1373, 1377
(1996)), cert. denied, ___ US _ , 117 S. C. 1259 (1997).
The constitutional standard for conpetency to stand tri al
i s whet her the defendant “has sufficient present ability
to consult with his lawer with a reasonabl e degree of
rati onal understanding -- and whether he has a rational
as well as a factual understanding of the proceedings
against him?”
Carter v. Johnson, 131 F. 3d 452, 459 (5th Cr. 1997) (quoti ng Dusky
v. United States, 362 U S. 402, 402 (1960)); see Washington, 90
F.3d at 950. Before the federal district court has a duty to
investigate a habeas petitioner’s claim of inconpetency, the
petitioner nust show that there are sufficient facts to
“‘“positively, unequi vocally and <clearly generate a real,
substantial and legitinmate doubt as to the nental capacity of the
petitioner to neaningfully participate and cooperate wi th counsel
during trial.’” Washi ngton, 90 F.3d at 950 (quoting Bruce v.
Estelle, 536 F.2d 1051, 1058-59 (5th Gr. 1976)). Once the

petitioner has presented enough probative evidence to raise a

substantial doubt as to his conpetency at the tinme of trial, he



must then prove that inconpetency by a preponderance of the
evidence. See id. (citing Bruce, 536 F.2d at 1059).

I n Mbody’ s case, whether the nmagi strate judge determ ned
that Mody had presented enough probative evidence to raise a
substanti al doubt as to his conpetency at the tinme of his trial is
unclear. 1|In any event, the court held an evidentiary hearing which
| asted for five days. At the conclusion of that hearing, the court
ruled, first, that Mwody had shown no basis to overcone the
presunption of correctness afforded state court findings and,
second, that even if he considered the evidence from the
evidentiary hearing, Mody did not prove that he was i nconpetent at
the tinme of his trial

Moody conplains that the court erred in according the
presunption of correctness to the state court determ nation of
conpet ence because (a) conpetency is a mxed question of |aw and
fact that nmust be reviewed de novo by federal habeas courts and (b)
the presunption cannot apply where the state courts plainly failed
to adjudicate Moody’'s claim Additionally, he asserts, the court’s
alternative denial of relief on the nerits was wong. Each of
these argunents is seriously flawed.

No caselaw in the Suprenme Court or in this circuit
requi res a federal habeas court to review de novo the state court’s
determ nation of conpetency to stand trial. See Carter, 131 F.3d
at 460 (habeas petitioner is entitled to federal evidentiary

hearing only by offering clear and convincing evidence of a



t hreshol d doubt of conpetency). In this case, the magistrate
judge, barraged with evidence that was not fully and tinely
presented to the state courts, elected to conduct an evidentiary
hearing. He was not inevitably required to do so, however, and he
was not bound, after having conducted the hearing, to deny the
presunption of correctness. See id.

Second, it is bold indeed for Mbody to assert that there
shoul d be no presunption of correctness because the state court
never adj udi cated conpetency. Any | ack of adjudication was |argely
his fault. He raised conpetency in his second habeas petition
describing in general terns his experience of parental neglect and
abuse, his chronic addiction to mnd-altering substances, a famly
history of brain aneurysns, and the conclusions of unspecified
ment al health experts, then-recently retained, that he suffers from
mental illness, paranoid delusions, and brain danmage. These
experts concl uded, according to the generalized allegations of the
petition, that Mody was unable rationally to consult with trial
counsel

The state’s response to this state petition cited Bruce
v. Estelle, supra, for the proposition that a petitioner who after
the fact clains inconpetency to stand trial has a heavy burden of
proof and then noted:

Moody nerely states conclusions that he may have had
genetically transmtted brain aneurysns and nental
illness, that a CAT SCAN in 1984 detected a likely brain
aneurysm He does not present any evidence that he was

suffering frombrai n damage t hat rendered hi mi nconpet ent
at the tinme of trial. M. Mody points to post-
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convi ction evaluations in asserting that he suffers brain
damage and nental illness. Furthernore, Mody does not
offer any evidence in the form of affidavits or test
results, he nerely prom ses to present sonme unspecified
expert testinony at a hearing to support a show ng of
actual inconpetence at the tinme of trial. Because Mody
has not net his burden, relief should be denied.
(citations to Mbody’'s pleadings omtted.)
The state habeas court and Texas Court of Crim nal Appeal s adopted
the state’s response and denied relief on the record before them
Al t hough Mbody does not admt it, this is a finding that he did not
carry his burden of proof of inconpetency at trial. A state
court’s finding agai nst a habeas petitioner is not deprived of the
presunption of correctness sinply because the petitioner disagrees
with the state court’s finding.?

But even if we accepted Mody’'s contention that the
presunption of correctness does not apply, we would still affirm
the district court’s denial of relief on the nmerits. W review a
district court’s decision regarding the conpetency of a petitioner
to stand trial, when a hearing has been conducted in federal court,
as a m xed question of |law and fact:

Whet her a [p]etitioner suffers froma nental disorder or

incapacitating nental illness is a question of fact
revi ewed under the clearly erroneous standard. However,

2ln view of the state court determ nation that Mody presented
i nsufficient evidence of inconpetency to stand trial, the federal
habeas court probably was not required to conduct an evidentiary
hearing. See Keeney v. Tamayo- Reyes, 504 U. S. 1, 112 S. C. 1715,
1721 (1992) (petitioner is entitled to a federal evidentiary
hearing only if he can show cause for his failure to devel op the
facts in state court proceedings and actual prejudice resulting
from that failure, or to avert a fundanental m scarriage of
justice).



we take a ‘hard | ook’ at the ultimate conpetency finding.
Washi ngton, 90 F.3d at 951 (citations omtted).

A review of the testinony presented at the evidentiary
hearing -- including evidence fromMody’'s own expert w tnesses --
indicates that at the tinme of Mwody' s trial, he had sufficient
present ability to consult with his counsel with a reasonable
degree of rational understanding and that Mody had a rational as
wel | as a factual understandi ng of the proceedi ngs against him It
i's unnecessary to anal yze all the evidence presented at the federal
hearing. Mbody relied on various experts who based their opinions
of his inconpetence on intelligence and personality tests,
neur opsychol ogi cal and neur ophar macol ogi cal eval uati ons, reports of
lay wtness interviews, and neuroradiological tests. Based on
t hese various nethods, the experts concl uded that because of one or
nmore experiences, such as multiple head injuries and severe
subst ance addi ction, Mody suffered brain damage t hat caused himto
be unable to consult properly with his attorney before trial. The
state’s evidence <contradicted these wtnesses in various
particul ars and added powerful direct evidence of Mody’s condition
between the tinme of his apprehension for Ms. Mul den’s nurder and
t he prosecution. Moody assisted defense counsel, gave appropriate
responses in several transcribed interviews, was interviewed on
television, and wote letters to the jury, to counsel, and to his
w fe. A psychol ogist called by the state found no evidence of

paranoia or simlar problenms froma review of Mbody’s witings and



wor ds cont enporaneous with the prosecution. Mody's famly gave
counsel no clue that nental illness mght be present. Moody’ s
attorney denied that he ever doubted Mvody’'s conpetency. The
evi dence was di sputed; the magi strate judge’'s finding for the state
was not erroneous. Moody has failed to prove otherwise by a
preponderance of the evidence.
B. EFFECTI VE ASSI STANCE OF TRI AL COUNSEL

Moody next conplains that he received ineffective
assi stance of counsel at both the guilt/innocence phase and the
puni shment phase of his trial because his counsel failed to
investigate Mwody's nental health. To assert a successful
i neffectiveness claim Mody is required to establish both (1)
constitutionally deficient performance by his counsel and (2)
actual prejudice as aresult of his counsel’s ineffectiveness. See
Carter, 131 F. 3d at 463 (citing Strickland v. Washi ngton, 466 U. S.
668, 687 (1984)). “Failure to prove either deficient performance
or actual prejudice is fatal to an ineffective assistance claim”
| d. In order to satisfy the first prong of the Strickland
anal ysis, Mody nust prove that his counsel’s performance fel
bel ow an obj ective standard of reasonabl eness. See id. Review ng
courts nust give counsel’s performance high deference. See id
The determ nati on whet her counsel was constitutionally ineffective
is a mxed question of law and fact that this court reviews de

novo. See i d.



This claim of ineffectiveness is undermned by the
precedi ng di scussion. Mody's trial counsel could not have been
deficient in failing to discover his alleged inconpetence where
there has been no satisfactory show ng that Mody was i nconpetent.
Counsel made a reasonable investigation and, finding no evidence
that suggested the nental problens Mody now conplains of,
reasonably decided not to request a nental evaluation. Cf. id. at
464 (“*There can be no deficiency in failing to request a
conpetency hearing where there is no evidence of inconpetency.’”
(quoting McCoy v. Lynaugh, 894 F.2d 954, 964 (5th G r. 1989)).

C. ALLEGED | MPROPER CONTACT BETWEEN BAI LI FF AND JURCR

Moody next conplains that his trial was “tainted by an
i nproper and inherently prejudicial contact between a bailiff and
a juror during guilt-innocence deliberations” in violation of his
constitutional rights. This court reviews alleged inproper
i nfluence of the jury to determ ne whether the intrusion affected
the jury’s deliberations and thereby its verdict, while renaining
m ndful that the Constitution does not mandate a new trial every
time that a juror is placed in a potentially conprom sing
situation. See United States v. d ano, 507 U. S. 725, 738-39 (1993)
(relying on Smith v. Phillips, 455 U S. 209, 217 (1982)).

The facts underlying this claim were described by the
Texas Court of Crimnal Appeals as foll ows:

[A]fter the jury was retired to deliberate at
guilt/innocence there was sone conversati on between one

of the jurors and the court bailiff. The record reflects
that after beginning deliberations, the jury submtted
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two witten questions to the trial court wondering about
t he neani ng of “venue” in the context of the jury charge.
After the trial court announced its intention to

submt [an] additional instruction, [Muody’' s] attorneys

informed the court that it had cone to their attention

that it had been related to the jury that there had been

a mstake in the jury charge which was going to be

corrected and that an individual juror had been asked if

they had arrived at a verdict yet, and if not, they woul d

be taken to supper by 7:00 o’ clock (sic).
The jury returned it verdict shortly after this conversation before
7:00 p.m that evening. Mody asserts that the exchange between
the bailiff and one of the jurors violated his constitutional
rights because it had the effect of hastening the jury’'s
del i berative process.

The determ nation of whether there was any inproper
conduct and its affect, if any, on juror inpartiality are questions
of historical fact that “nust be determned, in the first instance,
by state courts and deferred to, in the absence of ‘convincing
evidence’ to the contrary, by the federal courts.” Rushen v.
Spain, 464 U. S. 114, 120 (1983) (citing Marshall v. Lonberger, 459
US 422, 433 (1983)). After conducting two hearings on this
issue, the state trial court determned that any conversation
between the bailiff and one of the jurors did not inpact the jury’'s
del i berations; the court therefore denied Miody' s notion for a new
trial. Likew se, when presented with this issue on direct appeal,
the Texas Court of Crimnal Appeals was unable to discern any
injury to Mbody caused by this contact between the bailiff and the

juror and held that the State had sufficiently discharged its
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burden of rebutting any presunption that Mody’'s jury was
i nfl uenced by such contact. See Mody, 827 S.W2d at 899-900.

There i s nore than adequat e support in the record for the
factual conclusions reached by state courts. We defer to these
factual determ nations and affirmthe ruling of the district court
that no constitutional error occurred.

D. DR. GRIGSON S TESTI MONY

Moody attacks the testinony of Dr. Janmes Gigson, an
expert who testified for the prosecution that Mody would be a
future danger. Moody asserts that at the tinme of trial, Dr.
Gigson was in possession of a report “that bore heavily on Dr.
Gigson's clained ability to accurately predict ‘“future
dangerousness’ in capital cases” and that as aresult, Dr. Gigson
presented materially false and msleading testinony at Moody’s
trial. Moody also asserts that the prosecution’s failure to
disclose the report as inpeachnent material violated Brady v.
Maryl and, 373 U.S. 83 (1963).

It is well settled that the State is not permtted to
present fal se evidence or allowthe presentation of fal se evidence
to go uncorrected. See Ggliov. United States, 405 U. S. 150, 153,
(1972) (citing Napue v. Illinois, 360 U S. 264 (1959) and Mboney V.
Hol ohan, 294 U.S. 103 (1935)). However, if false evidence is
presented by the prosecution at trial, a new trial is warranted
only if the false testinony could have, in any reasonable

i kelihood, affected the jury' s determ nation. See id. at 154.
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Simlarly, wunder Brady, the prosecution’s failure to disclose
information to the defense is a constitutional violation only if
the evidence was material to either guilt or punishnent.

The district court concluded that there was no show ng that
either the prosecution or Dr. Gigson presented any false
testinony. After a thorough review of the proceedi ngs, we agree.
Dr. Gigson’s failure to nention every report of which he was
awar e, when he was never asked to do so, does not constitute false
t esti nony.

We also note that even if Dr. Gigson s testinony m ght
have been m sl eadi ng, there is not a reasonable likelihood that its
correction would have affected the jury's verdict.® Prior to Dr.
Gigson's testinony at the punishnent phase, Mody had been
convicted of the brutal rape and strangulation of a 77-year-old
woman. Additional evidence presented at the sentencing phase of
his trial included the rape of his ten-year-old stepdaughter, a
I engthy crimnal history, and evidence of repeated escapes from
i ncarceration. In the face of such conpelling testinony, it is
unlikely that the jury's ultinmate determ nation would have been
different.

E. DR QLAY (RIFFITH

3For purposes of this discussion we assune arguendo that the
possession of the “report” on subsequent crimnal acts by ten
convicts, at sone of whose trials Dr. Gigson had testified, was
subj ect to Brady although it was possessed not by the Tayl or County
D.A s office, which prosecuted Mody, but by the Dallas County
D.A’s office (which wote the “report”) and by Dr. Gigson.
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Moody’s final conplaint concerns the testinony of
prosecution witness Dr. Cay Giffith, a nmenber of the Anmerican
Psychiatric Association (“APA’), who also testified at the
sent enci ng phase as to Mbody’ s potential for bei ng dangerous in the
future. Mody clains that the prosecution permtted Dr. Giffith
to testify falsely as to the APA's position on the prediction of
future dangerousness in capital cases.

The district court found that Mody did not establish
that Dr. Giffith testified fal sely and assum ng, arguendo, that he
did testify falsely, the State did not know that the testinony was
fal se when presented. W have thoroughly reviewed the record and
again agree with the district court that no false testinony was
present ed.

CONCLUSI ON
For the foregoing reasons, we AFFIRMthe judgnment of the

district court denying habeas relief.
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