United States Court of Appeals,
Fifth Grcuit.
No. 96-10670.
Janice Sue MLLER, Plaintiff-Appellant,
V.

PUBLI C STORAGE MANAGEMENT, INC., Storage Equities, Inc. and
Public Storage, Inc., Defendants-Appellees.

Sept. 9, 1997.

Appeal from the United States District Court for the Northern
District of Texas.

Before DAVIS, SM TH and DUHE, Circuit Judges.

DUHE, Circuit Judge:

Appel I ant Janice Sue M I | er appeal s the district court's O der
dism ssing her case and conpelling arbitration of her clains
agai nst Appellee Public Storage, Inc. W find the arbitration
provision in Appellant's enploynent contract should be enforced
under the Federal Arbitration Act ("FAA'), 9 U S.C. 88 1-14, and
affirmthe district court.

BACKGROUND

Janice Sue MIller worked for Public Storage as a property
manager. In August 1993, at a perfornmance review, Public Storage
presented MIller wth an enploynent contract containing an
arbitration clause providing any dispute arising over enploynent

term nation would be resolved by binding arbitration.! Although

The arbitrati on agreenent reads in part:

Arbitration. In the event Enpl oyee's enploynent and this
agr eenent are term nated, and Enpl oyee believes the
term nation was wongful and/or violated any of Enployee's
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rights, Enployee and Conpany agree to submt any dispute arising
out of the term nation of Enployee's enploynent, including but not
limted to clains of termnation allegedly resulting from
discrimnation on the basis of race, sex, age, national origin,
ancestry, color, religion, marital status, status of veteran of
Vi etnam era, physical or nental disability, nedical condition, or
any ot her basis prohibited by | aw, exclusively to final and bi ndi ng
arbitration before a neutral arbitrator.

| f Enployee and Conpany are unable to agree upon a
neutral arbitrator, Conpany will obtain a list of arbitrators
froma state or federal arbitration service. Enployee (first)

and then Conpany will alternately strike nanes fromthe |i st
until only one nane remains; the renmaining person shall be
the arbitrator. The arbitrator shall be bound by the

qualifications and disclosure provisions and the procedures
set forth in the 1989 Model Enpl oynent Arbitration Procedures
of the Anerican Arbitration Association and shall order such
di scovery as is appropriate to the nature of the claim and
necessary to the adjudication thereof.

Arbitration proceedings shall be heldinthecity or town
wher e Enpl oyee's enpl oynent services were perforned, at the
Conpany headquarters or any other |ocation nutually agreed
upon by Enpl oyee and Conpany. The arbitrator shall determ ne
the prevailing party in the arbitration and the cost of the
arbitration shall be paid by the nonprevailing party.

Enpl oyee and Conpany agree that this arbitration shall be
t he excl usive neans of resolving any dispute arising out of
Enpl oyee's termnation and that no other action wll be
brought by Enployee in any court or other forum ONLY THE
ARBI TRATOR, NOT A JUDGE OR JURY, WLL DECI DE THE DI SPUTE

* * %

| f Enpl oyee decides to dispute Enployee's term nation
Enpl oyee agrees to deliver a witten request for arbitration
to Conpany wthin one year of the date of Enployee's
termnation and to respond within 14 cal endar days to each
comuni cation regardi ng the selection of an arbitrator and t he
scheduling of a hearing and other nmatters related to
arbitration proceedings. If Conpany does not receive a
witten request for arbitration fromEnpl oyee within one year
fromthe date of Enployee's termnation or if Enployee does
not respond to any comunication from Conpany about the
arbitration proceedings within 14 cal endar days, Enployee
agrees Enpl oyee will have waved any right to rai se any cl ai ns
arising out the termnati on of Enpl oyee's enploynent with
Conpany in arbitration or in any court or other forum Limtations
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she now clains she was given insufficient time to read the
contract, she initialed each page of the docunent and signed the
entire agreenent.

In February 1995, Mller injured her arm at work and
eventual ly took a nedical |eave of absence. However, after eight
nont hs of |eave, she was still unable to return to work and was
fired. Mller filed a charge of disability discrimnationwth the
Equal Enpl oynent Qpportunity Conm ssion ("EEOC') and received a
Notice of Right to Sue. She then sued Public Storage alleging
violations of the Americans with Dy sabilities Act ("ADA"), 42
U S.C. 88 12101-12213, and retaliation under the Texas Labor Code,
88 451. 001-. 003.

Public Storage successfully noved to dismss the suit and
conpel arbitration. The district court found that under the FAA
the arbitration agreenent in MIller's enpl oynent contract was valid
and enforceable. MIler appeals.

DI SCUSSI ON
MIler <clains the district court erred in ordering
arbitration as her enpl oynent contract was outside the scope of the

FAA. She argues that the trial court m sread the exclusion clause

set forth in this paragraph shall not be subject to tolling,
equi tabl e or otherw se.

The arbitrator shall be permtted to award only those
remedies in |law or equity which are requested by the parties,
appropriate for the clainms and supported by credi bl e, rel evant
evi dence. The provisions of this arbitration provision shal
survive the termnation of this agreenent and Enployee's
enpl oynent and shall remain in full force and effect
t hereafter.



in 9 US.C 8 1 of the FAA by narrowy construing the effect of
t hat cl ause.

9 USC 8 2 of the FAA nekes arbitration agreenents in
certain contracts enforceabl e: "A witten provision in ... a
contract evidencing a transaction involving commerce to settle by
arbitration a controversy thereafter arising out of such contract
or transaction ... shall be valid, irrevocable and enforceable
save upon such grounds as exist at law or in equity for the
revocation of any contract." Section 1 defines contractual
relati onshi ps excluded from the reach of the FAA That section
states in part: "[NNothing herein contained shall apply to
contracts of enpl oynent of seaman, railroad enpl oyees, or any ot her
class of workers engaged in foreign or interstate commerce.”

M Il er argues that, despite this Court's decision in Rojas v.
TK Communi cations, Inc., 87 F.3d 745 (5th Cr.1996), arbitration
clauses in enploynent contracts for workers generally engaged in
interstate comerce are excluded fromthe scope of the FAA. Both
MIller and the EEOC? claim Rojas conflicts with Lincoln MIls v.
Textile Workers Union, 230 F.2d 81 (5th Cr.1956), rev'd on other
grounds, 353 U S. 448, 77 S.C. 912, 1 L.Ed.2d 972 (1957).

In Rojas, an enployee sued alleging sexual harassnent and
retaliation under Title VII. Her enployer sought to dismss her
clainms on the ground they were subject to nmandatory arbitration
pursuant to an arbitration clause in her enploynent contract. The

enpl oyee, a radio disc jockey, argued for a broad reading of the

°The EECC filed an am cus brief on behalf of MIler.
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excl usi on cl ause of the FAA, and maintai ned her clains were exenpt
from arbitration as she was a worker "engaged in interstate
commerce." 87 F.3d at 747

This Court disagreed, and specifically found the exclusion
clause does not release all enploynent contracts from the
constraints of the FAA. W found the exclusion applies only to
enpl oyees "actually engaged in the novenent of goods in interstate
commerce in the sane way that seanen and railroad workers are."
|d. at 748 (quoting Asplundh Tree Expert Co. v. Bates, 71 F.3d 592,
601 (6th Gr.1995)). Noting that the majority of courts addressing
this issue "have determ ned that the exclusionary | anguage present
in 81is to be narromy construed," we stated Congress's failure
t o broaden t he excl usi on t hrough statutory | anguage persuaded us to
read the 8 1 exclusion narrowmy. |d. Any broader interpretation of
that clause woul d undermne its significance.

In Lincoln MIls, an earlier case than Rojas, an enpl oyer and
a union entered into a collective bargaining agreenent that
provided for arbitration to resolve disagreenents between the
parties. The union subsequently filed several grievances with the
enpl oyer, which the enployer rejected after the collective
bar gai ni ng agreenent expired. The enployer then refused to grant
the wunion's request that the grievances be submtted to
arbitration; the union sued to enforce the arbitration cl ause.

This Court held the collective bargai ning agreenent was a
contract of enploynent within the neaning of the FAA, and excl uded

fromthe FAA s application. Lincoln MIls, 230 F.2d at 86. W



went on to state the FAA "does not authorize the judicial
enforcenent of a contractual undertaking to submt to arbitration
grievances arising under a collective bargaining agreenent." |d.

Rojas did not cite the holding in Lincoln MIIs. However
Lincoln MIls did not specifically address the issue raised in
Rojas and in this case: whether the § 1 exclusion exenption for
contracts of enploynent of "any other class of workers engaged in

interstate comerce" should exclude all enploynent contracts
fromthe FAA s reach, or only those enpl oynent contracts of workers
directly engaged in transportation of goods in comerce (such as
rail road enpl oyees and seaman, the two cl asses of workers the FAA
mentions by nane). Lincoln MIls instead focused on the
enforceability of an arbitration clause in a collective bargaining
agreenent, a conpletely different situation than that presented
her e.

The facts of Lincoln MIIs denonstrate the differences between
that case and Rojas. Lincoln MIIls raised concerns about how | abor
uni ons and | arge corporations, functioning pursuant to a coll ective
bargai ni ng agreenent, could best resolve disputes about working
condi ti ons. Whet her the FAA applies in that situation presents
quite different issues fromthose raised by the FAA s application
in a conflict between an enpl oyer and an i ndivi dual enpl oyee, when
t hat enpl oyee signed a contract agreeing to settle di sputes through
arbitration. For these reasons, the holding in Lincoln MIIls that
the FAA does not authorize arbitration in disputes arising under

col l ective bargai ning agreenents does not conflict wth the Rojas



hol ding that workers not directly involved in the transport of
goods ininterstate commerce are subject to the requirenents of the
FAA. W& therefore find that, under Rojas, MIller is bound by the
arbitration clause in her enploynent contract.

MIler also contends the FAA does not apply to a claim
brought under the ADA. MIller clains the | egislative history of the
ADA shows Congress did not intend for arbitration clauses to
prevent individuals frombringing suit for alleged ADA viol ati ons.

The explicit |anguage of the ADA advocates the use of
alternative dispute resolution: "Where appropriate and to the
extent authorized by law, the use of alternative neans of dispute
resolution, including ... arbitration, is encouraged to resolve
di sputes arising under this chapter.” 42 U S C 8§ 12212. This
| anguage persuasively denonstrates Congress did not intend to
exclude the ADA fromthe scope of the FAA

As well, both the Suprenme Court and this Court have found
suits brought under the other anti-discrimnation statutes are
subject to the FAA The Suprene Court held in Glnmer v.
I nt erstate/ Johnson Lane Corp., 500 U S 20, 111 S. C. 1647, 114
L. Ed. 2d 26 (1991), the FAA applies to clains brought under the Age
Discrimnation in Enploynent Act. As we noted earlier, this Court
found in Rojas that clains brought under Title VII are also within
t he boundari es of the FAA. Considering that the ADAis part of the
sanme broad renedial framework as the ADEA and Title VII, and that
all the anti-discrimnation acts have been subjected to simlar

anal ysis, Daigle v. Liberty Life Ins. Co., 70 F.3d 394, 396 (5th



Cir.1995) (finding ADA clains subject to the sane nethod of proof
as Title VII cases); Bodenheiner v. PPGIndus., Inc., 5 F.3d 955,
957 n. 4 (5th Cr.1993) (stating ADEA clains are also subject to
the sane nethod of proof as Title VII cases), we disagree that
Congress intended to exenpt the ADA fromthe requirenents of the
FAA. Refusing to enforce arbitration agreenents solely in the
context of the ADA would be an inconsistent departure from the
traditional treatnent accorded the anti-discrimnation statutory
schene.

MIler next contends the circunmstances surrounding her
si gni ng t he enpl oynent contract render t hat contract
unconsci onabl e, and that the district court should have consi dered
her argunents to that effect. However, as the fraud Mller
alleges, fraud in the inducenent, relates to the formation of her
contract as a whole and not nerely to the making of the arbitration
agreenent, under the FAA her claim is properly decided by an
arbitrator. R M Perez & Assocs., Inc. v. Welch, 960 F. 2d 534, 538
(5th Gir.1992).

Finally, we disagree that Mller's state clains for
retaliation should have been heard by the district court, because
Texas state | aw does not favor arbitration for personal injury or
wor kers' conpensation clainms. The FAA preenpts conflicting state
antiarbitration aw. Southland Corp. v. Keating, 465 U S. 1, 16,
104 S.&. 852, 861, 79 L.Ed.2d 1 (1984). The district court
properly found MIller's state | aw clains should go to arbitration.

For all the foregoing reasons, we AFFIRM the decision of the



district court.



