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Fifth Grcuit.
No. 96-10722

Summary Cal endar.
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V.
| NGRAM M CRO, | NC., Defendant - Appel |l ee.

March 28, 1997.

Appeal from the United States District Court for the Northern
District of Texas.

Bef ore JONES, DeMOSS and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge.

Plaintiff-Appellant Ronald D. Bann ("Bann") appeals the
district court's order dismssing his cause of action against
Def endant - Appell ee Ingram Mcro, Inc. ("Ingranm) pursuant to
FED. R. Civ. P. 16(f). Finding that the district court abused its
di scretion, we reverse.

FACTS

Bann filed this action against |Ingram on Decenber 27, 1995
all eging unl awful discrimnationin violation of the Anericans with
Disabilities Act. On April 24, 1996, 119 days after the filing of
the conplaint, Bann effected service on Ingram On April 26, 1996
the district court entered an order, stating:

It appears to the court that nore than 120 days have el apsed

since the filing of plaintiff's conplaint and that service on

the defendant in this case has not yet been acconplished.

Unl ess plaintiff shows cause in witing by May 10, 1996 why

this case should be retained on the docket, it wll be

di sm ssed wi thout further notice. See Local Rule of Practice

3.1(g) and Rule 4(nm), Fed.R Civ.P. SO ORDERED.
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On May 13, 1996, because Bann had not responded to the show cause
order?!, entered a second order stating:

Pursuant to this court's order to show cause issued April 26

1996, plaintiff's clains are DISM SSED with prejudice. See

Rul e 16(f), Fed.R Civ.P. SO ORDERED.
On May 16, 1996, Bann filed a Return of Service evidencing that
| ngram had been served on April 24, 1996. On May 24, 1996 Bann
noved to reinstate the case. On June 11, 1996, while the notion to
reinstate was pending, Bann filed a notice of appeal. The district
court denied the notion to reinstate the case wi thout di scussion on
June 28, 1996

DI SCUSSI ON
Bann's notice of appeal, filed after the entry of the
j udgnent but before the disposition of his notion to reinstate the
case, was ineffective to appeal fromthe judgnent until the entry
of the order disposing of that notion. FED. R APP. P. 4(a)(4).
Appel l ate review of the order denying reinstatenent is precluded
because Bann failed to anend the previously filed notice of appeal.
| d. This court's review is therefore limted to the district
court's May 13, 1996 Order of dism ssal.
I f service of the summons and conplaint is not nade upon a

defendant within 120 days after the filing of the conplaint, the

1t is undisputed in the record that neither Bann nor his
current attorney received the order to show cause prior to the
court's order of dismssal. Ingram inplies that Bann bears the
responsibility for this failure, because his original attorney did
not wi thdraw and his present attorney delayed in filing a notice of
appearance. For purposes of this appeal, we wll assune, w thout
deciding, that Bann indeed failed to tinely notify the court when
he changed attorneys.



court shall dismss the action without prejudice or direct that
service be effected within a specified tinme, provided that if the
plaintiff shows good cause for the failure, the court shall extend
the tinme for service for an appropriate period. FeD.R CQv.P. 4(m;
Local Rule of Practice, Northern District of Texas, 3.1(g). The
show cause order warned that dism ssal would result if Bann fail ed
to tinely show cause why I ngram had not been served, specifically
referencing the Local Rule and the Federal Rule of Cvil Procedure
that provide for dismssal wthout prejudice. The question before
this court is whether the district court abused its discretion in
dismssing the case wth prejudice. Securities & Exchange
Comm ssion v. First Houston Capital Resources Fund, Inc., 979 F. 2d
380, 381-382 (5th Cr.1992).

The dismssal wth prejudice can never be based on Rule
4(m's 120 day requirenent. Ingramargues that it was wthin the
district court's discretion to inpose the dism ssal with prejudice
based on Rule 16(f). That Rul e provides:

(f) Sanctions. |If a party or party's attorney fails to obey
a scheduling or pretrial order, or if no appearance i s nade on
behal f of a party at a scheduling or pretrial conference ..
the judge ... may make such orders with regard thereto as are
just and anong others [dism ssing the action or rendering
j udgnent by default against the disobedient party].
A district court cannot inpose the extrenme sanction of dism ssal
under Rule 16(f) wunless the court first finds that a |esser
sanction would not have served the interests of justice.
Securities & Exchange Comm ssion, 979 F.2d at 382. Dismssal with
prejudice is a drastic renedy to which a court may resort only in

extrenme situations where there is a clear record of delay or
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contumaci ous conduct by the plaintiff. Silas v. Sears, Roebuck &
Co., Inc., 586 F.2d 382, 385 (5th Cr.1978). Absent such a
showi ng, the trial court's discretionislimtedto the application
of lesser sanctions designed to achieve conpliance with court
orders and expedite proceedings. |Id.

Havi ng concl uded that the order dism ssing this case was not
just and exceeded the district court's discretion, we reverse and
remand the case to the district court for further proceedi ngs.

REVERSED AND REMANDED



