REVI SED

UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-10981

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

WALTER V. GRANT, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

July 9, 1997
Before DAVIS, STEWART, and PARKER, Circuit Judges.
W EUGENE DAVIS, Circuit Judge:

Walter V. Grant Jr. appeals the district court’s denial of his
motion to withdraw his guilty plea to a tax evasion charge. W
affirm

| .

Grant, a Dallas, Texas, mnister under investigation by the
| RS for suspected tax evasion, entered into a plea agreenent with
t he governnent. Pursuant to the agreenent, G ant pleaded guilty to
one count of filing a false 1990 tax return, in violation of 26
US C § 7206(1). At a plea hearing on April 15, 1996, the

district court placed Gant under oath and questioned him as



required by Fed. R Cim P. 11. Gant stated that he understood
the nature of the charge against him and the consequences of
pleading guilty, including the possibility of 10 nonths to 16
mont hs inprisonnment. He also stipulated to the substantive facts
underlying the charge. The court found that the plea was nade
“knowi ngly, freely, and voluntarily” and the plea was entered, but
the court deferred accepting Gant’s plea and the plea agreenent
until it reviewed the presentence report and an incrimnating
vi deot ape nmade by the |IRS.

On July 22, 1996, the scheduled date of sentencing, G ant
moved to withdraw his plea of guilty, claimng that he was i nnocent
of the tax evasion charge. After an evidentiary hearing, the
district court denied Gant’s notion to withdraw his plea and
accepted the plea and the plea agreenent.! Gant was sentenced to
16 nonths inprisonnent and one year of supervised release and
ordered to pay fines totaling $60,812.88. 1In conjunction with his
supervised release, the court inposed 100 hours of community
service and required Gant to disclose information relating to his
financial status on a weekly basis. The court also required G ant
to publish notice of the offense in a publication of Gant’s
evangel i stic associ ation. However, on April 2, 1997, the district
court entered an anended judgnent deleting the notification

requi renment.

Brenda Grant, Walter Grant’s wife, pleaded guilty to one
count of msprision of afelony, inviolation of 18 U S.C. 8 4. The
district court permtted Brenda G ant to withdraw her guilty plea,
noting that it had intended to reject her plea agreenent. Brenda
Grant was subsequently tried and acquitted.
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Grant appeals the district court’s denial of his notion to
wthdraw his plea as well as the conditions of his supervised
rel ease.

1.
A

Under Rule 32(e) of the Federal Rules of Crim nal Procedure,
the district court may grant a notion to withdraw a guilty plea
before a defendant is sentenced if the defendant shows “any fair
and just reason.” The denial of a Rule 32(e) notion is reviewed

for abuse of discretion. United States v. Henderson, 72 F.3d 463,

465 (5th Gir. 1995).

There is no absolute right to wwthdraw a guilty plea. United

States v. Badger, 925 F.2d 101, 103 (5th Gr. 1991). In review ng
the denial of a notion to wthdraw a guilty plea under Rule 32(e),
this court traditionally considers seven relevant factors: (1)
whet her the defendant asserted his innocence, (2) whether
w thdrawal would prejudice the governnent, (3) whether the
def endant delayed in filing the wthdrawal notion, (4) whether
w t hdrawal woul d inconvenience the court, (5) whether adequate
assi stance of counsel was available, (6) whether the plea was
knowi ng and voluntary, and (7) whether w thdrawal would waste

judicial resources. United States v. Carr, 740 F.2d 339, 343-44

(5th Cr. 1984), cert. denied, 471 U. S. 1004 (1985). The district
court nmakes its determ nation based on a totality of circunstances.
ld. at 344.

To support his notion, Grant asserted that he was i nnocent of



the charge against him He cited no specific facts; instead, he

sinply stated that “down deep |’ve always felt | was innocent.

And | can’'t in good conscience stand up here and say that |'m
guilty if I feel in nmy heart that |I’minnocent.” This claim of
i nnocence, standing alone, does not justify wthdrawal. United

States v. Rojas, 898 F.2d 40, 43 (5th Cr. 1990). And, as the

district court noted, the remaining Carr factors support the deni al
of Grant’s notion. Grant del ayed nore than three nonths before
filing his eleventh-hour notion; during that tine, he gave no
indication to the court that he was considering withdrawing his
pl ea. See Carr, 740 F.2d at 345 (concluding that defendant’s
filing of notion 22 days after plea was entered was untinely). By
the day of sentencing, the court had reviewed the presentence
report, vol um nous objections, responses to those objections, and
various materials submtted by Gant. Plea wthdrawal woul d have
disrupted the trial docket, inconveniencing the court and wasting
addi tional judicial resources. After reviewwng the record, we
cannot conclude that, under the Carr test, the district court
abused its discretion in denying Gant’s notion.

However, Grant contends that application of the Carr test is
i nappropriate. In Carr, the defendant sought to withdraw a guilty
plea that had already been accepted. Here, in contrast, the
district court deferred acceptance of both the plea and the plea
agreenent until it reviewed the presentence report. G ant argues
t hat because the plea had not been accepted, it could be w thdrawn

at any tine by either party.



At the outset, we note that neither Rule 32(e), which governs
plea withdrawal, nor Rule 11, which governs plea agreenents
general ly, indicates whether a plea nust be accepted, rather than
merely entered, before the “fair and just reason” standard
applies.? Nor has any court spoken clearly on this issue. See

United States v. Washman, 66 F. 3d 210, 212 (9th Cr. 1995) (stating

that a defendant should be allowed to withdraw a plea wthout

of fering any reason when pl ea has not been accepted); United States

v. Ewing, 957 F.2d 115, 118 n.2 (4th Cr.) (noting, in dicta, that
“[t]here is no reason apparent to us that the district court could
not have deferred acceptance of the guilty plea as well as the plea
agreenent until consideration of the presentence report”), cert.
denied, 505 U. S. 1210 (1992).3 However, after review ng rel evant
case |l aw and t he | anguage of pertinent rules, we conclude that Rule
32(e)’s “fair and just reason” standard was triggered upon entry of
Gant’s plea and that Gant failed to satisfy that standard.

This court and others have consi dered an anal ogous questi on:
whether a plea may be wthdrawn as a matter of right after its

acceptance by the court but before acceptance of the plea

agreenent. In United States v. Hyde, 117 S. . 1630 (1997), the

Suprene Court, resolving a circuit split, applied Rule 32(e)’s

2Rul e 32(e) provides:

If a notion to wthdraw a plea of guilty or nolo contendere is
made before sentence is i nposed, the court may permt the plea
to be withdrawn if the defendant shows any fair and just
reason.

%The Ninth Crcuit’s reasoning in Washnman has been called into
question by the Suprene Court’s decisionin United States v. Hyde,
117 S. C. 1630 (1997), discussed bel ow.
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“fair and just reason” standard to a defendant’s attenpt to
w t hdraw hi s accepted pl ea before acceptance of the pl ea agreenent.
The Ninth Grcuit had held that the defendant had an absol ute ri ght
towthdraw his guilty plea before the district court accepted the

pl ea agreenent. United States v. Hyde, 92 F.3d 779, 781 (9th Cr

1996), rev’'d, 117 S. C. 1630 (1997). It reasoned that by
deferring its decision on whether to accept the plea agreenent, the
district court automatically deferred accepting the guilty plea

because the guilty plea and pl ea agreenent are “‘inextricably bound
up together.”” |d. at 780 (citation omtted).
In reversing, the Suprene Court first exam ned t he | anguage of
Rule 11 and concluded that, by its terns, the rule distinguished
bet ween pl eas and pl ea agreenents. By failing to acknow edge t hose
distinctions, the Court reasoned, the Ninth Grcuit stripped Rule
11 of its intended effect. Hyde, 117 S. C. at 1634. Second, the
Court noted that the appellate decision rendered the Rule 11 plea
heari ng i nconsequenti al :
After the defendant has sworn in open court that he actually
commtted the crines, after he has stated that he is pl eading
guilty because he is guilty, after the court has found a
factual basis for the plea, and after the court has explicitly
announced that it accepts the plea, the Court of Appeal s would
allow the defendant to withdraw his guilty plea sinply on a
lark. . . . W think the Court of Appeals’ holding would
degrade the otherw se serious act of pleading guilty into
sonething akin to a nove in a gane of chess.
| d. The Court ultimately held that when the district court has
accepted a defendant’s plea but deferred accepting the plea

agreenent, the plea may not be w thdrawn unless the defendant



provides a “fair and just reason” under Rule 32(e).* See also

Ewi ng, 957 F.2d at 118; United States v. Ellison, 798 F.2d 1102,

1104 (7th CGir. 1986).

We believe that the Suprene Court’s reasoning in Hyde applies
wth equal force here. At the Rule 11 plea colloquy, Gant was
guesti oned under oath about hi s understandi ng of the charge and the
facts wunderlying it. Grant stated that he wunderstood the
consequences of pleading guilty, admtted that he had understated
his i ncome on his 1990 federal tax returnin violation of 26 U.S. C
8§ 7206(1), and pleaded guilty. Responding to the district court’s
questioning as to the voluntariness of his plea, Gant repeatedly
acknowl edged his quilt. In conducting this questioning, the
district court nmeticulously satisfied its obligations under Rule
11. Allowing Gant to withdraw his plea without a fair and just
reason woul d defeat the purpose of the plea hearing and di m nish
the significance of entering pleas. As the Suprene Court
expl ai ned, such aresult is contrary to Rule 11's intended purpose:

‘Were withdrawal automatic in every case where the defendant

decided to alter his tactics and present his theory of the

case tothe jury, the guilty plea woul d becone a nere gesture,

a tenporary and neaningless formality reversible at the

defendant’s whim In fact, however, a guilty plea is no such

trifle, but a “grave and solem act,” which is “accepted only
W th care and discernnent.”’

“'n United States v. Ccanas, 628 F.2d 353, 358 (5th Cir.
1980), cert. denied, 451 U. S. 984 (1981), we held that either party
to a plea agreenent could nodify its position until the plea and
plea bargain were accepted by the court. This reasoning is
contrary to our decision in United States v. Foy, 28 F. 3d 464 (5th
Cr.), cert. denied, 513 U S. 1031 (1994), discussed bel ow, and,
nmore inportantly, it is underm ned by the Suprene Court’s decision

i n Hyde.




Hyde, 117 S. . at 1634 (citations omtted).

Grant’s position is undermned further by case |aw
characterizing the acceptance of a plea as provisional in nature
when the plea is accepted before the plea agreenent. |In deferring
consideration of the plea agreenent, the district court acted
pursuant to 8 6Bl1. 1(c) of the Sentencing Gui delines, which requires
a sentencing court to defer its decision on whether to accept a
pl ea agreenment under Fed. R Cim P. 11(e)(1) “until there has
been an opportunity to consider the presentence report.” We

examned 8 6B1.1(c) in United States v. Foy, 28 F.3d 464 (5th

Cr.), cert. denied, 513 U S. 1031 (1994); there, the district
court accepted a plea but later rejected the plea agreenent after
review ng the presentence report. This court concl uded that, under
§ 6Bl.1(c), a district court’s acceptance of a quilty plea is
contingent upon the court’s review of the presentence report and,

therefore, that the court’s denial of the defendant’s notion to

wthdraw his quilty plea was proper. ld. at 471. Not abl vy,
however, in Foy, we advised district courts that “the better

practice would certainly be for the district court to expressly
point out at the Rule 11 hearing that although the plea net all the
requi renents for acceptance . . . and was provisionally accepted,
final acceptance was contingent on the court’s review of the PSR "
Id. The district court here acted pursuant to our recomrendati on
in Foy;, it expressly found that all of the Rule 11 requirenents
were present and deferred its acceptance of the plea until it

reviewed the presentence report. W can see no practica



distinction between accepting a plea provisionally until a
presentence report has been revi ewed and deferring acceptance of a
defendant’s plea for the sane reason

In sum we conclude that the “fair and just reason” standard
is properly applied when the defendant agreed to a pl ea agreenent
and entered a plea pursuant to that agreenent and Rul e 11. Because
Grant entered his plea knowingly, freely, and voluntarily and
because he failed to supply a fair and just reason for w thdraw ng
the plea, the district court’s denial of his notionto withdraw his

pl ea was not an abuse of discretion.?®

SUnder Rule 11, there are three types of plea agreenents.
Under Rule 11(e)(1)(A), the governnent promses to nove for
di sm ssal of other charges. Under Rule 11(e)(1)(B), the governnent
may agree to reconmend that a particul ar sentence be i nposed if the
def endant enters a plea of guilty, with the understandi ng that such
a recommendation is not binding on the court. “If the agreenent is
of the type specified in subdivision (e)(1)(B), the court shal
advise the defendant that if the court does not accept the
recommendati on or request the defendant neverthel ess has no right
towthdrawthe plea.” Fed. R CGim P. 11(e)(2) (enphasi s added).
Finally, under Rule 11(e)(1)(C, the governnent agrees that the
def endant shoul d receive a specific sentence.

If the court rejects an (A)- or (O-type agreenent, the
def endant nust be allowed to withdraw his plea. However, in a (B)-
type agreenent, “there is no disposition provided for’ . . . so as
to make t he acceptance provi sions of subdivision (e)(3) applicable,
nor is there a need for rejection with opportunity for w thdrawal
under subdivision (e)(4) in light of the fact that the defendant
knew t he nonbi ndi ng character of the recommendati on or request.”
Fed. R Crim P. 11 advisory commttee’'s note; see also United
States v. Cark, 931 F.2d 292, 296 (5th Cr. 1991).

Here, the nature of the plea agreenent is a matter of sone
confusion. The district court apparently viewed the pl ea agreenent
as a (C)-type agreenent and stated at the Rule 11 plea colloquy
that “this being an 11(e)(1)(C plea agreenent, the Court is going

to defer acceptance of each of your pleas of gquilt wuntil a
presentence investigation is conducted and | have a chance to
review that.” Wile the agreenent governing G ant’s wife, Brenda

Gant, was a (O -type agreenent, G ant’s agreenent provided that
“the court is not bound by the parties’ calculations of the
probabl e of fense | evel, and that the court could determ ne that the
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B
Grant also challenges the court’s financial disclosure
requi renent. During Grant’s one-year supervised release, the
court’s sentencing order requires himto:

disclose to the probation office on at |east a weekly basis,

all information and docunentation relating to any nonetary or
financial transaction, both business and personal, in which
the defendant, any affiliated entity, or any person

representing the defendant or affiliated entity partici pates.
The defendant shall disclose all docunents and/or agreenents
which may affect the defendant’s financial condition, both
personal and business. The Court shall be infornmed weekly of
all noney comng in, its source (in detail) and where it is
spent, in detail.

Grant contends that this requirenent offends his free exercise of

religion under the First Amendnent.?®

appropriate offense level is higher or lower than the parties’
estimates.” However, Gant’s agreenent al so i ncluded a guarant eed
gui deli ne range--10 nonths to 16 nonths--and provided that G ant
could withdraw his plea if the court determ ned that the sentencing
| evel was hi gher than 12, thus requiring a nore stringent sentence.
Therefore, the agreenent has elenents of both (B)- and (O -type
agreenent s.

For our purposes, however, this is inmmterial because our
reasoning applies to all three types of agreenents. Regardless of
the type of agreenent at issue, the district court usually nust
review the presentence report before accepting the agreenent. See
US S G §86Bl1.1 (“The court shall defer its decision to accept or
rej ect any nonbi ndi ng recommendati on pursuant to Rule (e)(1)(B),
and the court’s decision to accept or reject any plea agreenent
pursuant to Rules 11(e)(1)(A) and 11(e)(1)(C until there has been
an opportunity to consi der the presentence report, unless a report
is not required under 8 6Al.1.7). Any acceptance of the plea
before a review of the presentence report is at nost a provisional
acceptance. Thus, the court’s decision to defer acceptance of a
pl ea, regardless of the type of plea agreenent presented, is of no
consequence.

5Gant also contends that this requirenent violates the
Rel i gi ous Freedom Restoration Act (RFRA). The Suprenme Court’s
decision in Cty of Boerne v. Flores, 1997 W 345322 (June 25,
1997), striking dowmm RFRA as it applies to state and | ocal
governnents, arguably casts sone doubt on the continued viability
of that legislation in the federal context. W need not address
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The court acted pursuant to 8§ 5D1.3 of the Sentencing
Gui delines. Under that provision:

The court may inpose other conditions of supervised rel ease,

to the extent that such conditions are reasonably related to

(1) the nature and circunstances of the offense and the

hi story and characteristics of the defendant, and (2) the need

for the sentence inposed to afford adequate deterrence to
crim nal conduct, to protect the public fromfurther crinmes of
the defendant, and to provide the defendant wth needed
educational or vocational training, nedical care, or other
correctional treatnment in the nost effective manner.
US S G 8 5DL.3(b). Section 5D1.3(c) states that “[r]ecomended
condi tions of supervised release are set forth in §8 5B1.4.” In
turn, 8 5B1.4(b)(18) of the Sentencing Cuidelines provides that
“[1]f the court . . . orders the defendant to pay a fine, it is
recommended that the court inpose a condition requiring the
def endant to provide the probation officer access to any requested
financial information.”

Grant argues that the disclosure condition requires him and
all churches with which he is affiliated to provide financial
information to the probation officer; such a requirenent, he
clai ns, substantially burdens his free exercise of religion because
any church t hrough whi ch he exercises his beliefs will be subjected
to the order. However, Gant reads the order too broadly. Wile
the order requires Gant to report incone that he receives
personally or on behalf of the two closely-held church-rel ated

entities that he controls, it does not require any church to

provide the probation officer with financial information. W

this i ssue; because we concl ude that the disclosure order does not
substantially burden G ant’s free exercise of religion, his RFRA
claimnust fail.
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conclude that the disclosure order does not substantially burden
Grant’s free exercise of religion.
C.

Grant initially challenged the court’s requirenent that he
publish notice of the offense in a publication of Gant’s
evangel i stic associ ation. However, on April 2, 1997, nearly a year
after its initial judgnent, the district court entered an anended
judgnent deleting the notification requirenent. Wile we have no
quarrel with the anmendnent, the court |acked jurisdiction to take
such acti on. See Fed. R Cim P. 35(c) (permtting court to
correct sentence within seven days after inposing sentence).
Therefore, we remand this case to the district court to give it
jurisdiction to re-enter its order.

L1,

The judgnment of the district court i s AFFI RVED except that the
case is REMANDED to permt the district court tore-enter its April
2, 1997 order.

AFFI RVED AND REMANDED.
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