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This case presents cross-appeals by a contractor and a
subcontractor, and their respective bond sureties, froman Anended
Judgnent entered after a two-week jury trial. After a careful
reviewof the trial proceedi ngs, we concl ude that those portions of
t he Anended Judgnent of the district court that award costs to both
sides against their respective adversaries, should be VACATED and
REMANDED f or further proceedi ngs, and that the Anended Judgnent, as

reformed herein for clarification, should otherw se be AFFI RVED.

Backgr ound

The United States Arny Corps of Engineers ("Corps”) engaged
Flintco, Inc. ("Flintco"), a general contractor, to build an
enlisted dormtory at Sheppard A r Force Base, Texas, ("the
Project"). Flintco, in turn, subcontracted wth Mirshall E
Wal | ace d/ b/a Wal | ace Construction Conpany ("Wl |l ace") for Wall ace
to perform dirt and paving work on the Project. Flintco and
Ameri can Honme Assurance Co. ("AHAC'), Flintco's surety, furnished
a paynent bond pursuant to the MIller Act, 40 U S C § 270a;
Wal | ace and Victore Insurance Co. ("Victore"), Wallace's surety,
furni shed private paynent and perfornmance bonds.

VWl | ace began work on the Project in March 1992. In July
1992, August 1992, and January 1993, Wallace submtted change

orders No. 1, No. 2, and No. 3, respectively, for additional



conpensati on. Each was approved, and pursuant to each, Wall ace was
conpensat ed.

In July 1993, the Corps issued a directive that the conpaction
of the subgrade of the parking lots be increased from90% to 95%
density. Wallace began this work before submtting a claimto the
Cor ps, through Flintco, for additional conpensation. Wallace later
submtted the claim but before the claim was fully processed,
Wal | ace ceased work on the Project and left the Project site on
Decenber 23, 1993, leaving his own subcontractors unpaid to the
extent of approxi mately $101,000. Flintco contracted wi th another
dirt and paving subcontractor to conplete the unfinished work.

In April 1994, Wallace submtted a "Request for Equitable
Adj ustment™ in which he sought $ 215, 292.50 i n conpensation for the
i ncreased conpaction. The Corps responded with an award of only
$7, 000. 00. Wal l ace later submtted an anmended claim which was
deni ed.

Wal | ace filed this suit against Flintco and AHAC f or breach of
contract and for quantumneruit. Wallace alleged that Flintco, the
Corps, and other subcontractors interfered with his work on the
Proj ect, and caused him"productivity i npact" damages. Flintco and
AHAC count ercl ai med agai nst Wal | ace for breach of the subcontract,
and filed a third party action against Victore on the performance
and paynent bonds.

A two-week jury trial resulted in a special verdict for
Wal | ace on all questions submtted. Anmong other things, the jury
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found that Flintco breached its contract with Wal |l ace; that Wl | ace
was entitled to a quantum neruit recovery; that Wllace had
fulfilled all contractual conditions precedent to filing suit
against Flintco and AHAC, and that Flintco and AHAC had breached
the MIler Act bond by failing to pay Wall ace. Conversely, the
jury also found that Wallace had not breached his contract with
Flintco; that Wallace was not negligent in performng his work

that Wallace had not waived his clains against Flintco; that
Flintco had not fulfilled all contractual conditions precedent to
filing suit against Wallace and Victore; that Flintco did not
acquire fromWl | ace’ s subcontractor creditors their cl ai ns agai nst
Victore;, and that Willace and Victore did not breach their
obligations to Flintco under the paynent bond. The jury awarded
$197,777.00 to Wal |l ace and awarded nothing to Flintco.

VWal | ace noved for entry of judgnent; and Flintco and AHAC
filed a “Mdtion for Judgnent Notw thstanding the Verdict” under
Fed. R Civ. P. 50(b).? The trial court granted in part Flintco's
and AHAC s Rul e 50(b) notion, holding as a matter of |aw that they
were entitled to recover from Wallace and Victore approxinmately
$101,000 that they had paid to Willace' s subcontractors whom

Wal | ace had not paid when he ceased work on the Project. The trial

. The correct term nol ogy under Rule 50(b) is now “renewed
nmotion for judgnent as a matter of law,” although, as will be seen,
Flintco and AHAC did not initially file a Rule 50(a) notion for
judgnent as a matter of |aw.



court ultimtely signed an Anended Judgnent, which is sumrmari zed as
fol | ows:

1 Judgnent for Wallace against Flintco on Wall ace's
state law quantum neruit claimfor:

“l. Actual danages in the amount of $197,777.00;

“2. Pre-judgnent interest thereon in the anount of
$62, 681. 85;

“3. Post-judgnent interest on all anounts awarded
in item nunbers one and two above at the
currently prevailing rate pursuant to 28
US C 8§ 1961 of 5.90% per annum conpounded
daily, from the date of this judgnent unti
paid.”

R Vol. 13 at 3776-77 (footnotes omtted).

1 A take nothing Judgnent on Wallace's claim for
breach of contract against Flintco;?

1 Judgnent for Wallace and agai nst Flintco and AHAC,
jointly and severally, on Wallace's MIler Act paynent
bond claimfor:

“1l. Actual danages in the amount of $197,777.00;

“2. Pre-judgnent interest thereon in the anount of
$62, 681. 85;

“3. Post-judgnent interest on all anounts awarded
in item nunbers one and two above at the
currently prevailing rate pursuant to 28
US C 8§ 1961 of 5.90% per annum conpounded
daily, from the date of this judgnent unti
paid.”

ld. at 3777.3

2 This aspect of the Amended Judgnment was based on
Wal | ace's election to recover on his quantum neruit theory rather
than for breach of contract.

3 It appears that the trial court did not intend for this
t hr ee- nunber ed segnent of the Anrended Judgnent and the first three-
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1 A take not hi ng judgnent on Flintco and AHAC s breach
of contract clai magainst Wall ace;

1 Judgnent for Flintco and AHAC and agai nst Wl |l ace
and Victore, jointly and severally, on their third-party
paynent bond claimin the amount of $101, 187.30, plus
pre-judgnment interest in the anount of $30,834.13, and
post-judgnent interest at a rate of 5.90%

1 A take not hi ng Judgnent on Flintco and AHAC s third
party performance bond cl ai m agai nst Victore,;

1 $73,778.43 in costs recoverable by Flintco and AHAC
fromWal |l ace and Victore, jointly and severally;

1 $90,091.00 in costs recoverable by Wallace from
Flintco and AHAC, jointly and severally;

1 $256,338.00 in attorneys’ fees recoverable by
Wal | ace from Flintco; and

1 $183,425.78 in attorneys’ fees recoverable by
Flintco from Wal | ace.

It is this Amended Judgnent that is the subject of the cross

appeal s in al nbst every respect.

nunber ed segnent of the Amended Judgnent, first quoted above, to be
a doubl e recovery for Wallace, and the parties have not argued a
contrary understandi ng. The Anmended Judgnent is intended to nake
one award to Wal |l ace in the anobunt of $197,777.00, plus prejudgment
interest of $62,681.85 and post-judgnment interest, but adjudged
against Flintco on two grounds -- on quantumneruit, in the first
segnent, and on the M|l er Act paynent bond, in the second segnent.
The joint and several liability of Flintco' s surety, AHAC, for that
full sumarises only fromits obligation on the MIler Act paynent
bond, in the second segnent. For clarification, and to avoid any
anbi guity about WAllace's entitlenent to recover only one sum of
$197,777.00, plus interest, the Amended Judgment will be reforned
to consolidate these two decretal segnents.

The Anended Judgnent al so orders that post-judgnent interest
be conmpounded daily. This is plain error; post-judgnent interest
is “conputed daily to the date of paynent” but *“conpounded
annually.” 28 U S.C. 8§ 1961(b) (enphasis added).
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Anal ysi s

Quantum Meruit and MIller Act d ains

Flintco and AHAC first challenge the sufficiency of the
evidence to support a judgnent for Wallace on his quantum neruit
and MIler Act clains because the Flintco-Wallace subcontract
contained a "no damages for delay" clause. In response, \Will ace
contends that Flintco failed to nove for a “directed verdict”* at
the cl ose of the evidence and thereby waived its right to appellate
review of the sufficiency of the evidence. Wal | ace therefore
contends that this Court nust review Flintco’s and AHAC s argunents
as if they are presented for the first tine on appeal, under the

pl ai n error standard.

A. St andard of Revi ew

Chal |l enges to the sufficiency of the evidence nust be raised
inaFed. R Cv. P. 50(a) notion for judgnent as a matter of |aw
bef ore subm ssion of the case to the jury. |If the trial court does
not grant a notion for judgnent as a matter of |aw nade after the
close of all the evidence, then the novant may renew its request

for judgnent as a matter of |law after the entry of judgnent. Fed.

4 The correct term nol ogy under Rule 50(a) is now “notion
for judgnent as a matter of law " See McCann v. Texas Gty Ref.,
Inc., 984 F.2d 667, 670 n.3 (5th Gr. 1993).
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R Cv. P. 50(b). A party that fails to nove for judgnent as a
matter of law under Rule 50(a) on the basis of insufficient
evi dence at the conclusion of all of the evidence waives its right
to file a renewed post-verdict Rule 50(b) notion, and al so wai ves
its right to challenge the sufficiency of the evidence on appeal.

Bay Colony, Ltd. v. Trendmaker, Inc., 121 F. 3d 998, 1003 (5th G r

1997) ("Cenerally, a party who fails to renew his notion for
directed verdict at the close of all the evidence waives his right

to chall enge the sufficiency of the evidence."); Polanco v. Gty of

Austin, Tex., 78 F.3d 968, 974 (5th Gr. 1996) ("Were the

defendant failed to tinely nove for judgnent as a matter of |aw, we
W Il consider the issue as waived by the defendant and will treat
the issue as being raised for the first tinme on appeal."); Alied

Bank-West, N.A. v. Stein, 996 F.2d 111, 114-115 (5th Gr. 1993) (a

district court cannot consider a Rule 50(b) notion for judgnment as
a matter of |aw unless the novant has first sought a directed
verdict).

The Rul e serves two purposes:

to enable the trial court to re-exam ne the sufficiency

of the evidence as a matter of lawif, after verdict, the

court nust address a notion for judgnent as a nmatter of

law, and to alert the opposing party to the insufficiency

of his case before being submtted to the jury.

MacArt hur v. University of Tex. Health Cr. at Tyler, 45 F. 3d 890,

897 (5th Cir. 1995). Rule 50(b) is to be exam ned and applied " in
the light of the acconplishnment of [its] particul ar purpose[s] as

well as in the general context of securing a fair trial for al
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concerned in the quest for truth.’" Bay Colony, 121 F.3d at 1003

(quoting McCann, 984 F.2d at 671 (alterations in original)).

In certain cases in which a party has failed to neet the
technical requirenents of Rule 50(a) but has still satisfied the
Rul e' s purposes, non-conpliance has been excused. See, e.g., id.
at 1003-04 (defendant's notion for directed verdict at the cl ose of
plaintiff's case-in-chief, which asserted that there was no
evi dence or insufficient evidence for the issue to go to the jury,
and def endant's subsequent objections, on the sane grounds, to the
proposed jury charge, satisfied the purposes of Rule 50(b));
Pol anco, 78 F.3d at 974-75 (defendant's notion for judgnent as a
matter of law at the close of plaintiff's case, which was taken
under advi senent by the court and foll owed by the presentation of
thirteen defense wtnesses and no rebuttal wtnesses, alerted
plaintiff and the court to defendant's challenge to the sufficiency
of plaintiff's proof). Although Rule 50's requirenents have been

liberally construed in this circuit, Hnojosa v. Gty of Terrell,

Tex., 834 F.2d 1223, 1228 (5th Gr. 1988), cert. denied, 493 U S
822, 110 S. . 80 (1989), "[e]lven with a liberal interpretation
[of Rule 50(b)], . . . this circuit has never conpletely
di sregarded the requirenent that the defendant nust nove for
judgnent as a matter of law at the close of all the evidence."

Pol anco, 78 F.3d at 974.
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Flintco did not do so. It neither noved for judgnent as a
matter of | aw under Rule 50(a) at the cl ose of Wall ace's case or at
the close of all the evidence. Moreover, Flintco did not
chal | enge the sufficiency of the evidence in connection wth or as
a basis for mking objections to the court’s jury charge.
Nonet hel ess, Flintco contends that the purposes of the Rule were
satisfied by its attenpt to conply with the Rule's requirenents, by
the trial court’s perceived understanding of Flintco' s unstated
i nsufficiency points and disinclination to hear the notions until
after a verdict was received, and by Flintco s general objections
to certain issues being submtted to the jury. The Court
di sagrees, although the argunent requires a careful review of the
record.

At the close of Wallace's evidence, M. Sessions, Flintco's
counsel, stated his desire to present "certain notions," to which
the trial court replied that notions could be presented at the
I unch recess. R Vol. 21 at 706, lines 5-11.° During a recess

| ater that norning, but before the lunch recess, the trial court

5> The exchange occurred as foll ows:

M. Sessions stated, "Your Honor, | believe it's at this tine
traditionally when we present certain notions to the Court.
| believe the Court has already indicated -- "

The trial court interjected, "W can do that at lunch tine."
M. Sessions responded, "That'll be fine. W'IlIl go forward
with it," and proceeded to call Flintco's first witness. R
Vol . 21 at 706, lines 5-11.
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i nfformed counsel that such matters would be considered instead

during a recess "a little after” lunch. 1d. at 783, lines 1-4.°
During the sane exchange, the trial court commented, "I suspect |I'm
going to have a notion here that | told M. Sessions would be

deferred so | have sone | egal decisions to nake here on the current
state of thisrecord. . . ." 1d. at 787, lines 10-13. During the
recesses and the hearings outside the presence of the jury that
foll owed, Flintco addressed a nunber of matters with the court but
never rem nded the court of Flintco' s previously-indicated desire
to present “certain notions,” and never noved for judgnent as a
matter of |aw based on the evidence at the close of Plaintiff’s
case-in-chief.

At the close of Defendants’ evidence’ and before subm ssion of
the case to the jury, the Court observed that notions had not been
"formal |y made" because the Court had "cut [] off" M. Sessions.
R Vol. 22 at 947, lines 15-17. The Court then stated that notions

could be nmade post-verdict.® R Vol. 22 at 947, lines 17-22; R

6 Specifically, the trial court stated, "There's been a
change in plans. What | told you we were going to do at |unch
time, we'll do a little after and take a break about then. [1'lI
just let you know as we go." R Vol. 21 at 783, lines 1-4.

" \Wall ace presented no witnesses in rebuttal.

8 Specifically, the trial court stated, "I know that although
it was not formally nmade because | cut everyone off or cut you off,
M. Sessions, any type of notion practice anyone may have wth
regard to clains by the opponents can all be taken up post verdict.
There's no point in nme deciding sonmethingif | don't have to decide
it. The Jury decides it for ne. But -- well, that speaks for
itself." R Vol. 22 at 947, |ines 15-22.
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Vol. 23 at 996, lines 2-4, 14-23. Flintco did not object to the
trial court’s deferral of the parties’ “notion practice,” and again
did not orally attenpt to present a notion for judgnent as a matter
of | aw Moreover, Flintco did not file a witten notion for
judgnent as a matter of |aw.

The next norning during a lengthy jury charge hearing held
outside of the presence of the jury, Flintco objected to certain
instructions and portions of the proposed charge, including
portions addressing its liability under quantum neruit and the
MIler Act. The court sustained sone of the objections and
nmodi fied the instructions. Flintco nmade no objection to the
proposed charge, however, on grounds pertaining to the sufficiency
of the evidence. R Vol. 23 at 973-983, 985-987. In particular,
Flintco made no objection that there was insufficient evidence to
warrant subm ssion of liability issues on Wallace s breach of
contract, quantum neruit, and MIler Act clains or subm ssion of
damages questions related to those cl ai ns.

After hearing the parties' objections to the proposed jury
charge and nmaking certain changes in the charge, the trial court
coment ed,

One other thing so that -- so that you aren't blind sided

or nooneis blind sided, and |'msaying this to |l et you

know so that it's on the record, and | have not

formul ated any final opinions one way or another, but
after sitting here for two weeks and listening to this

case and | ooking at everything again, | want to let you
know that there was no notion -- you can make all this
post-verdict, but I, as a matter of |aw, am concerned
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about two things. And one is that -- is the partia
summary j udgnment M. Sessions fil ed agai nst Victore about
condi ti ons precedent about the material s and whet her t hat
was triggered or not. And we can tal k about that |ater
and revisit that i ssue, but I'meven nore concerned about

the damage -- the aspect of damages that the Plaintiff
proved and whether or not as a matter of law that a
reasonable fact finder could could [sic] find -- find
t hat .

|"m just putting you on notice now so you won't think

it's sonething | haven't been thinking about all along,

but there are notions, but | amgoing to go ahead and get

the jury verdict.
Id. at 995-996

In sum when Plaintiff rested his case-in-chief, Flintco' s
counsel observed that “it’s at this tine traditionally when we
present certain notions to the court.” R Vol. 21 at 706, |ines 5-
7. That was the one and only allusion ever nade by def ense counse
of a desire to nmake a notion for judgnent as a matter of |aw under
Rul e 50(a). At the close of all of the evidence and before
subm ssion of the case to the jury, Flintco never filed a witten
Rul e 50(a) notion; never asked to make an oral Rule 50(a) notion;
never objected to the trial court’s statenent that “any type of
nmotion practice . . . can all be taken up post-verdict”; never
stated the grounds that would form the basis of a notion for
judgnent as a matter of law if one were to be nmade, either in
writing or orally; never insisted uponits right either to file or

orally to nake a Rul e 50(a) notion even though the court chose not

torule uponit until after a verdict; and never voiced objections
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to the subm ssion of liability and damage questi ons on grounds of
i nsufficiency of evidence.

Flintco argues that the purposes of Rules 50(a) and (b) were
served by the trial court’s above-quoted comment that he was
“concerned” about “the aspect of damages that the Plaintiff proved
and whether or not as a matter of |law that a reasonable factfinder
could find -- find that.” R Vol. 23 at 996, lines 9-13. Flintco
argues that the judge’s comment rel ates solely to the i nsufficiency
of Plaintiff’s evidence as a matter of |aw and that the purposes of
Rul e 50 were thereby served. Flintco, however, did not follow up
the trial court’s coment with a Rule 50(a) notion. Nor did
Flintco state on the record what would be the basis of such a
nmoti on had one been made. Under Rule 50(a), a novant is required
to “specify the judgnent sought and the | aw and the facts on which
the noving party is entitled to the judgnent.” Fed. R Cv. P
50(a)(2). Flintco never did this.

It is not enough for a party to rely wupon *“concerns”
volunteered by a trial judge as a substitute for making a Rule
50(a) notion. Not even a court of appeals, in holding that there
was sufficient evidence to send to the jury a question on gross
negl i gence and reversing the case for retrial on that issue, can
excuse the defendant from nmaking a Rule 50(a) notion before the
case is submtted to the jury in the new trial. This is what

happened in Sins’ Crane Serv., Inc. v. ldeal Steel Prods., Inc.,

800 F.2d 1553 (11th Cr. 1986). On retrial, the defendant did not
15



make a notion for directed verdict on the gross negligence issue
because the court of appeals had previously ruled that the evidence
was sufficient to require its subm ssion and because defendant
vi ewed t he court of appeal s’ decision as having declared the | aw of
t he case. Id. at 1557. After the new verdict was returned for
plaintiff, the trial court granted a judgnent notw t hstandi ng the
verdict. On appeal fromthis judgnent, the Eleventh Crcuit Court
of Appeals held that the failure of defendant to have nade a Rul e
50(a) notionlimted the court’s reviewto a determ nation of plain
error. 1d. The appellate court wote that although defendant’s
reasons for having not made a Rule 50(a) notion were

per suasi ve to sone extent, we note that counsel sonetines

must take certain required, albeit formalistic, steps to

preserve the rights of their client and to perfect the

record for post-verdict proceedi ngs.

(bj ections, proffers, and notions are frequently
required in trials even when it may seemcertain to the
pertinent |lawer that the trial judge s viewis that such
efforts ought not to prevail. O course, al nost nothing
isreally certaininlitigation; "[i]ndeed, it is always
probabl e t hat sonet hing i nprobable will happen.’ Warren
v. Purtell, 63 Ga. 428, 430 (1879) (Bleckley, J.). Thus,
it is hard to know when sone act woul d have been truly
useless. In any event, orderly and definite procedural
steps are necessary to sharpen the issues before the
court and to avoid m sunderstanding. VWile it is true
that this Crcuit has not been strict about notions for
directed verdicts, we cannot depart conpletely fromRule
50(b).

ld. Inthe instant case, Flintco, in arguing nowthat it should be
excused for not having nmade the notion because of the trial court’s

vol unteered declaration of its “concerns” about the evidence, has
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a far | ess cogent excuse than that given by the defendant in Sins”
Crane. The Eleventh Crcuit summarized the |aw as fol |l ows:
A I awyer who never noves for directed verdict, given the
wording of Rule 50(b) and the clear case |aw regarding
the effect of such a decision -- regardless of the
reasons for such a decision, nust realize that a
subsequent notion for jnov can be granted only if plain
error can be proven.
Id.; see also McCann, 984 F.2d at 672 (“While it is true that this
Circuit approaches such questions [about conpliance with Rule
50(b)] with a "liberal spirit,” we are not willing to rewite the
Federal Rules of Cvil Procedure.”) (internal citation omtted).
Because Flintco made no Rule 50(a) notion and did not specify
what judgnent was sought and the law and the facts that would
entitle Flintco to such a judgnent, we conclude that the second
purpose of Rule 50 -- to alert Wallace to the specific grounds for
an anticipated challenge to the sufficiency of its proof and to
all ow Wal | ace the opportunity to nove to cure any such deficiency
-- was not served. In that the purposes of Rule 50 were not net,
non-conpliance with the Rul e cannot be excused. MCann, 984 F. 2d
at 671 ("In each case where we have excused nonconpliance with Rul e

50(b), this Court has concluded that the purposes of the rule had

been satisfied.") (enphasis in original); see, e.g., Qiilbeau v.

WW Henry Co., 85 F.3d 1149, 1160 (5th Gr. 1996) (the purpose of

Rul e 50(a)'s requirenent that a notion for judgnent as a natter of

| aw specify the law and the facts upon which the noving party
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relies “is to assure the responding party an opportunity to cure
any deficiency in that party's proof that may have been overl ooked
until <called to the party's attention by a late notion for
judgnent") (citing Fed. R Cv. P. 50 advisory conmmttee's note
(1991 anendnent)), cert. denied, US|, 117 S. CO. 766
(1997); Hinojosa, 834 F.2d at 1228 (“In this case [defendant] did
not at any tinme nove for a directed verdict in his favor . . . |,
nor did he object to the subm ssion of any of the interrogatories
pertaining to these clains on the ground that the clains were
unsupported by the evidence. . . . [ Def endant thus] failed to
alert [plaintiff], prior to subm ssion of the case to the jury, to
the possibility that insufficient evidence was presented . . . .").

Because of Flintco’s non-conpliance with Rule 50(a), we nust
consider Flintco's objections to the sufficiency of Wllace's
evidence on its quantumneruit and M1l er Act clains as though t hey
were raised for the first tine on appeal. Polanco, 78 F.3d at 974.
"It is the unwavering rule in this Crcuit that issues raised for
the first tine on appeal are reviewed only for plain error. I n
other words, this Court wll reverse only if the judgnent
conplained of results in a "manifest mscarriage of justice.'"
McCann, 984 F.2d at 673 (internal citation omtted). On plain
error review "the question before this Court is not whether there
was substantial evidence to support the jury verdict, but whether

there was any evidence to support the jury verdict." | d.
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(enphasis inoriginal). |f any evidence supports the jury verdict,

the verdict will be upheld. Polanco, 78 F.3d at 974.

B. Di scussi on

Flintco chal |l enges the sufficiency of the evidence to support
the jury verdict on Wal |l ace's quantumneruit and M|l er Act cl ai ns.
Flintco specifically argues that Wal | ace' s damages are precl uded by
the "no damages for del ay" clause in the parties' subcontract, that
there is insufficient evidence to support the anmount of damages
awarded by the jury, and insufficient evidence of the actual "out
of pocket expenses" Wallace incurred in support of a verdict on the
MIler Act claim Because our review is under the plain error
standard, the jury verdict in Wallace's favor on its quantumneruit
and MIler Act clains will be upheld unless there is no evidence to

support the jury's verdict on those clains.
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1. There is sone evidence that Wallace's damages fall
outside of the "no damamges for delay" clause in the
parties' subcontract.

The "no damages for del ay" clause at issue provided:

In the event delays in the performance of this
Subcontract are occasi oned by FLINTCO, Owner, Architect
or some ot her subcontractor, an extension of tine for the
conpletion of this Subcontract shall be granted for a
period of tinme equal to the delay caused to
Subcontractor. Such extension of tine shall be in lieu
and in full satisfaction of any and all cl ai ns what soever
of Subcontractor against Omer, Architect, FLINTCO or
ot her subcontractor causi ng such del ay.

R Excerpt 5D to Appellant’s Brief at § 11. C auses such as this
have been uphel d under Texas | aw, and have been found to bar danage

clains that are based on delay. United States ex rel. Straus Sys.,

Inc. v. Associated Indem Co., 969 F.2d 83, 85 (5th Gr. 1992)

(applying Texas law to "no damages for delay" clause); Gty of

Houston v. R F. Ball Constr. Co., 570 S.W2d 75, 77 (Tex. G v.
App. --Houston [14th Dist.] 1978, wit ref'd n.r.e.). "No danages
for delay" clauses will be strictly construed and enforced unl ess
the delay at issue (1) was not contenplated by the parties; (2) was
so long as to justify abandonnent of the contract; (3) was caused
by fraud, msrepresentation, or bad faith; or (4) was caused by
actual interference with the performance required under the
contract. RF. Ball, 570 SSW2d at 77 & n.1

Wal | ace argues that his conplaint is not one of delay within

the nmeaning of the “no damages for delay” clause, but is for
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Flintco's active interference and hindrance of \Wallace's
per f or mance. | ndeed, a |eading Texas decision on this subject
uphel d damages, notw thstanding a “no damages for delay” cl ause,
wher e t he defendant was found to have conmtted the follow ng acts
and om ssi ons:

(1) Failure to plan devel opnent and construction of whol e
project; (2) Failure to furnish master progress schedul e;
(3) Failure to coordinate work of various prine
contractors; (4) Failure to proceed wth underground
utilities contract until August 1, 1952; (5) Failure to
proceed with the sidewal ks contract until July 1, 1953;
(6) Failure to expedite flow of information; (7) Failure
to decide on type of water heaters; (8) Failure to
deliver water heaters; (9) Arbitrary and capricious
requi renments of Architects; (10) Instructions to asphalt
tile sub-contracts; (11) Refusal to accept the buil dings
within reasonable tinme after August 25, 1953.

Housi ng Auth. of Dallas v. Hubbell, 325 S.W2d 880, 890 (Tex. G v.

App.--Dallas 1959, wit ref’d n.r.e.). The Court expl ai ned:

[ T] he " no-damage-for-del ay’ provision did not give Owmer

a license to cause delays "willfully’ by “unreasoning

action’, "w thout due consideration’ and in "disregard of

the rights of other parties’, nor did the provision grant

Omer immunity from damages if delays were caused by

Owner under such circunstances.

ld. at 891.

In the instant case, there is evidence fromRodney Wal | ace, Ed
Wal l ace, and Donald MDonald that Flintco, and the other
subcontractors on the site over which Flintco had control
di srupted and actively interfered wth Wall ace's perfornmance under
t he subcontract. That disruption and active interference consi sted

of (1) Flintco's failure properly to coordi nate and sequence the
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work done by all the subcontractors on the job; (2) Flintco's
direction of Wallace to small, pieceneal jobs on the site; (3)
Flintco's failure to ensure that its other subcontractors renoved
their materials and debris fromthe areas in which Wallace had to
work; (4) Flintco's inproper surveying and staking of an area
around two of the buildings onthe project that required Wall ace to
regrade areas it believed had been conpl eted to specifications; (5)
Flintco's failure to locate tinely and renove physical obstacles
(power poles and a gas line) fromthe areas in which Wallace had to
work; and (6) Flintco's failure to ensure that the work Wal | ace had
conpl eted was not adversely affected by the other subcontractors on
the site. This disruption and interference, according to the
testinony of Rodney Wallace, Ed Wallace, and Donald MDonal d,
caused Wallace to suffer productivity inpacts, resulting in
i ncreased | abor costs, increased equipnment costs, and increased
over head expenses. Because the record contains sone evidence that
the actions of Flintco constituted active interference wth
Wal | ace's performance and that Flintco breached the contract, and
because Texas | aw recogni zes that a “no damages for delay” cl ause
does not preclude a contractor from recovering danmages when the
delay is caused by active interference with the contractor’s

performance,® there is no plain error in the Court’s subm ssion of

° Flintco relies on Black Lake Pipe Co. v. Union Constr. Co.,
Inc., 538 S.W2d 80, 86 (Tex. 1976) to argue that Wallace cannot
recover in quantumneruit because the damages it cl ains are covered
by the parties’ contract. Black lLake Pipe, however, does not
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questions and the jury's findings on Flintco's liability and

Wl | ace' s damages.

2. There is sone evidence to support the anpunt of danmages
awarded to Wallace by the jury on the quantum neruit
claim

Damages nust be proven to a reasonable certainty, but

mat hemati cal precision is not required.

All that the law requires is that the best evidence of
whi ch a case i s suscepti ble be produced, and if fromsuch
evi dence the anount of danages caused by the defendant
can be inferred or estimated by the jury with reasonabl e
certainty, then the anmount of such damages is for the

jury.

Bildon Farns, Inc. v. Ward County Water |Inprovenent Dist. No. 2,

415 S.W2d 890, 897 (Tex. 1967); see also South Builders, Inc. v.

precl ude Wal |l ace fromobtaining a quantumneruit recovery. Wen a
general contractor actively interferes with its subcontractor’s
performance, the subcontractor nay “treat the contract as resci nded
and recover under quantumneruit the full value of the work done.”
McCracken Constr. Co. v. Urrutia, 518 S.W2d 618, 621-22 (Tex. G v.
App. --El Paso 1974, no wit); see also United States ex rel. Aucoin
Elec. Supply Co. v. Safeco Ins. Co. of Am, 555 F. 2d 535, 542 (5th
Cr. 1977) (when general contractor prevents performance,
subcontractor may recover in quantumneruit); Ctizens Nat’'l Bank
v. Vitt, 367 F.2d 541, 546 (5th Cr. 1966) (“ Once a subcontractor
has established a breach of contract by the prinme, he can recover
t he value of the work he has done or the service he has rendered.
In other words, he is entitled to a quantum nmeruit.””) (quoting
McBride and Wachtel, Governnent Contracts 49-185, § 49.150(4));
Kleiner v. Eubank, 358 S.W2d 902, 905 (Tex. G v. App.--Austin
1962, wit ref’dn.r.e.). Inthis case, the jury found in response
to Jury Question No. 1 that Flintco had breached the parties’
contract. Gven that finding of a breach by Flintco, Willace was
entitled to “treat the contract as rescinded and recover under
quantum neruit the full value of the work done.” Kl ei ner, 358
S.W2d at 905.
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Brown, 449 S. W2d 542, 548 (Tex. Cv. App--Eastland 1969, wit
ref'd n.r.e.) (a subcontractor suing a general contractor for
breach of the subcontract is required to prove his damages in such
detail that the jury can nmake an estimate of the danages wth
reasonabl e certainty). In review ng whether damages have been
proven to a reasonable certainty, all evidence is to be considered
inthe light nost favorable to the party that was awarded damages.

Thonmpson and VAl | ace of Menmphis, Inc. v. Fal conwood Corp., 100 F. 3d

429, 435 (5th Cir. 1996).

Donal d McDonal d, WAl |l ace' s damages expert, testified w thout
objection to his estimate of quantum neruit danages in the anount
of $297,643.88. R Vol. 17 at 149-151, 156. The estinate appears
not to have been based on the reasonable value of the work
performed but instead, like his estimte of contract damages, on
man and machi ne hour averages. This nethodol ogy has been accepted

in calculating danmages in construction cases. See U.S. Indus.

Inc. v. Blake Constr. Co., Inc., 671 F.2d 539, 547 (D.C. Grr.

1982); see also Servidone Constr. Corp. v. United States, 931 F. 2d

860, 861-62 (Fed. G r. 1991) (nodifying the total cost nethod to
account for bid inaccuracies was a proper nethod of calculating

damages); Neal & Co., Inc. v. United States, 36 Fed. . 600, 638

(Fed. d. 1996), aff’'d, 121 F.3d 683 (Fed. Gr. 1997) (allow ng
nmodi fied total cost nethod of cal cul ati ng damages). W have found

no precedent, however, specifically approving the use of this
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met hodol ogy to prove quantum neruit damages. Nonethel ess, given
our inability to review the sufficiency of the evidence and the
fact that there is sone evidence of quantum neruit danages in the
approxi mat e amount of $297,000, the jury's award of $197,777.00 to
VWallace on its quantum neruit claim does not constitute plain

error.
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3. There is sone evidence to support the judgnent awardi ng
dampges to Wallace on the MIler Act claim

Under the MIler Act, 40 U S. C. § 270b, only out-of-pocket
costs of delay are recoverable. |In awarding M|l er Act danmages,
the district court nust be assured that the subcontractor did not
cause the delay and then "carefully limt the recovery to <«osts
actually expended in furnishing the |abor or material in the
prosecution of the work provided for in the contract.’"” United

States ex rel. Lochridge-Priest, Inc. v. Con-Real Support G oup,

Inc., 950 F.2d 284, 287 (5th Cr. 1992) (quoting United States ex

rel. T.MS. Mechanical Contractors, Inc. v. MIllers Mut. Fire |Ins.

Co. v. The Craftsnen, Inc., 942 F.2d 946, 952 (5th Cr. 1991))
(enphasis in original).
The MIller Act claimwas submtted to the jury as foll ows:

QUESTI ON NO. 14:

| NSTRUCTI ONS:

AHAC issued a MIler Act bond to the Arny Corps of
Engi neers on behalf of Flintco in order to protect anyone
who furni shes | abor and material for the construction, to
insure that they will be paid. A person is entitled to
paynment under the MIller Act bond if he has furnished
| abor or materials which, in good faith, were believed to
be necessary and furnished, or incorporated into the
project, for the work to be perforned under the
construction contract, and if he has not been paid in
full for that work within 90 days after the | ast day on
whi ch t he | abor was done or the materials were furnished.
Cenerally, where a subcontractor is entitled to recover
from a general contractor for breach of contract or
quantum neruit, the subcontractor nmay recover fromthe
general contractor, as principal, and its surety under
the MIller Act bond.
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In this case, the Arny Corps of Engineers required
Flintco to furni sh bonds guarant eei ng that should Flintco
fail to pay its project bills or conplete the contract
wor k, a bonding conpany or surety would do so. The
M Il er Act inposed upon Flintco an obligation to furnish
to the Arnmy Corps of Engineers separate paynent and
performance bonds to guarantee the contract in question.
These two bonds were executed by Flintco and its contract
surety, AHAC, in favor of the Arny Corps of Engi neers.

ESTI ON:

Do you find from a preponderance of the evidence
that Flintco and Aneri can Hone Assurance Conpany breached
the Mller Act bond by failing to pay Willace
Construction Conpany?

ANSVER: yes
(yes or no)

R Vol. 11 at 3070. A separate damage question on the M|l er Act
claim was not submtted. Neither party made a request for a
separate danmge question or objected to its om ssion.
Consequently, the trial court determ ned that damages on the M1l er
Act claimwere the sane as those found by the jury in response to
Jury Question No. 6:

QUESTI ON NO. 6:

.. . what sum of noney, if any, if paid now in
cash, would fairly conpensate Willace Construction
Conpany for Jlabor, material, or services that they
provi ded Flintco which remain unpaid by Flintco, if any?

ANSVEER: $197, 777. 00

R Vol. 11 at 3068.
On appeal, Flintco and AHAC chal | enge the danage award on the

MIler Act claimon the basis that Wal | ace presented no evi dence of
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the actual |abor, material and equi pnent costs it had expended and
for which it had not been paid. Neither Wallace nor AHAC nade this
obj ection before subm ssion of the case to the jury. Thus, the
award of danmages to Wallace on its MIler Act claimis reviewed
only for plain error to determ ne whether “there is any evidence to

support the anmount of damages” awarded to \Wll ace. Resol ution

Trust Corp. v. Craner, 6 F.3d 1102, 1107-08 (5th G r. 1993)

(enphasis in original); see also House of Koscot Dev. Corp. V.

Anerican Line Cosnetics, Inc., 468 F.2d 64, 68 n.5 (5th Gr. 1972)

(When sufficiency of the evidence is not preserved for review, “we
may i nqui re whet her there was any evi dence supporting the issue of
damages to the jury, even though we may not question the

sufficiency of such evidence as we do find.”); United States v.

33.5 Acres of Land, 789 F.2d 1396, 1400-1401 (9th Gr. 1986)

(uphol ding on plain error review a damage award that was $36, 000
| ess than the expert’s damage cal cul ation).

Expert testinmony was received from Donald MDonal d. Based
upon his review of nunerous records and |ogs, including anong
others Wall ace's certified payroll records, Wall ace's daily records
that showed the use of the equipnent on the project, and the
Corps’s cost rates for equi pnent, MDonald found that Wllace had
suf fered net danages in the total anount of approxi mately $297, 000.
There is evidence that at |east to sone extent MDonal d consi dered

suns actually expended by Wall ace. To engage in a detailed
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analysis of all of the elenents considered by MDonald, such as
Wal | ace’ s costs of | abor, equipnent, and naterial, would require a
review of the sufficiency of the evidence, which we cannot do. In
this reviewonly for plain error, we observe that McDonal d i ncl uded
in his estimte at |least sone elenents that are properly
recoverable under the MIler Act, that the district court granted
judgnent in favor of Wallace on his MIler Act paynent bond claim
in an amount which was approxinmately $100,000 |ess than the net
damage figure to which MDonald testified, and that Flintco and
AHAC have failed to denonstrate that any inproper elenents of
damages included in MDonald s estimate of damages, if entirely
di sregarded, would |eave the trial court’s judgnent on danmages
W t hout any support in the evidence. W find that the trial court
did not commt plain error by entering judgnent in Wallace’'s favor

in the ampunt of $197,777.00 on the MIller Act claim

1. Flintco's aimthat Wal |l ace Breached the Subcontract

Flintco's final argunent is that the trial court erred in
sustaining the jury’'s finding that Wallace had not breached the
subcontract by abandoning the work. Flintco contends that it had
proved beyond a preponderance of the evidence, and as a matter of
| aw, that Wal |l ace had so breached the contract, and that the tri al
court erred by failing to disregard the jury’s answers that Wl | ace
had not breached its contract with Flintco, and that Flintco was
entitled to no recovery of damages from Wl | ace.
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A. St andard of Revi ew

Unli ke the preceding points where Wall ace had the burden of
proof and Flintco attenpted to challenge the sufficiency of the
evi dence to support findings favorable to Wallace, on this point --
that of proving that Wallace breached the subcontract -- Flintco
had the burden of proof. A clainmnt who bears the burden of proof
and who believes that he is entitled to judgnent as a matter of
law, is also obliged to nove for judgnent as a matter of | aw before

the case is submtted to the jury. Fed. R Cv. P. 50(a); see,

e.g., Bender v. Brumey, 1 F.3d 271, 275 (5th Cr. 1993)

(plaintiff's failure to nove for directed verdict on his federa
clains at the close of all evidence limted the court of appeals to
a review of whether any evidence supported the jury verdict);

[llinois Cent. Gulf RR Co. v. International Paper Co., 889 F.2d

536, 541 (5th Gr. 1989) (giventhe plaintiff's failure to nove for
directed verdict at the close of evidence, the court of appeals
could only review the evidence to support the jury verdict for

plain error); Coughlin v. Capitol Cenent Co., 571 F.2d 290, 297

(5th Cr. 1978) (absent notion for directed verdict, appellate

court cannot review jury verdict for sufficiency of the evidence);

Raw s v. Daughters of Charity, 491 F. 2d 141, 147 (5th Cr.) (sane),
cert. denied, 419 U S 1032, 95 S. C. 513 (1974); Parker v.

Anerican G| Co., 327 F.2d 987, 988 (5th Cr. 1964) (sane); MCarty
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v. Pheasant Run, Inc., 826 F.2d 1554, 1555-56 (7th Gr. 1987)

(notion for directed verdict is a prerequisite to judgnent
notw thstanding the verdict). |If a party with the burden of proof
has concl usively established all of the elenents of its claimwth
evidence that the jury cannot reject, that party nust nove for
judgnent as a matter of |aw under Rule 50(a) at the close of al
evidence in order to preserve its ability, in the event that the
jury finds to the contrary, to nove for judgnent as a matter of |aw
under Rule 50(b). See id. Oherw se, the claimnt nust depend on
the plain error standard for review or nove for a new trial under
Rul e 59.1°

At the close of all evidence on its breach of contract claim
agai nst Wallace, Flintco did not nove under Rul e 50(a) for judgnent
as a matter of law Gven Flintco's failure to nmake such a notion
and because no exception to the requirenent has been shown to
apply, Flintco waived its right to file a renewed notion for
judgnent as a matter of |aw under Rule 50(b). Therefore, the plain

error standard of review applies.

10 9A Charles Alan Wight & Arthur R MIler, Federal Practice
and Procedure 8 2539 (2d ed. 1995) ("The availability of the
alternative notion for a newtrial is beneficial also to the party
who has |l ost a verdict and who would be entitled to judgnent as a
matter of | aw save for sone procedural blunder. For exanple, the
evi dence may be wholly insufficient to support the verdict but the
trial court cannot order judgnent as a matter of |aw under Rule
50(b) if the party neglected to nove for judgnent at the cl ose of
all the evidence or if the party did not properly renew the notion
after the unfavorable verdict was returned.").
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B. Di scussi on

Wal | ace introduced evidence that it was Flintco that first
breached the subcontract by requiring Wallace to performwork for
whi ch he was not paid. Wallace also offered evidence of nunerous
acts and om ssions by Flintco that Wall ace relied upon for proof of
Flintco's active interference with Wallace’s perfornmance. Under
Texas law, if one party to a contract breaches, there is no
obligation for the non-breaching party to continue performance.

See O Shea v. International Bus. Machs. Corp., 578 S. W 2d 844, 846

(Tex. Gv. App.--Houston [1st Dist.] 1979, wit ref'dn.r.e.) ("As
a general rule, performance is excused when a party to a contract

prevents the other party fromperformng."); L. H Land Painting

Co., Inc. v. S & P Constr., Inc., 516 S.wW2d 14, 16 (Tex. Cv.

App. --Fort Worth 1974, wit dismid) ("The lawis that if one party
to a contract is prevented by the acts of the other party to the
contract fromperform ng such contract, then the party so prevented
from performng is excused from further performance of the

contract."); see also DE W, Inc. V. Depco Fornms, lnc., 827

S.W2d 379, 382 (Tex. App.--San Antonio 1992, no wit) ("[A] party
who is in default or breach cannot maintain a suit for breach of
contract."). Gven that there is sone evidence of record that
Flintco first breached the subcontract, there is no plain error
associated with the jury verdict against Flintco on its claimthat

VWal | ace breached the contract.
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[11. Wallace's and Victore’'s Paynent Bond Liability to Flintco

Wal |l ace’s and Victore’'s first three points on their cross-
appeal against Flintco and AHAC relate to the trial court’s
di sregarding the jury answers and entering judgnent for Flintco and
AHAC for recovery of $101, 187.30, plus prejudgnent interest, on
their paynent bond claim Flintco and AHAC had alleged that
Wal | ace and its surety, Victore, breached their duties under the
paynment bond which was issued to insure paynent of Wallace’'s
suppliers. When WAl |l ace stopped work and, along with Victore,
failed to pay those suppliers, Flintco and AHAC did so and sought
to recover the sunms that they had paid to Wallace’s suppliers on

behal f of Wall ace and Victore.

A. St andard of Revi ew

Again, Flintco and AHAC are claimants and, in order to
preserve their right to file a Rule 50(b) renewed notion for
judgnent as a matter of law, were required to have filed a Rule
50(a) notion for judgnent as a matter of |aw before subm ssion of
the case to the jury. They did not do so, and therefore the plain
error standard of review applies. Likewse, the trial court could
grant Flintco's notion for judgnent as a matter of lawonly if it

found plain error in the jury verdict. Sins' Crane, 800 F.2d at

1557 ("A lawer who never noves for directed verdict, given the
wordi ng of Rule 50(b) and the clear case | aw regardi ng the effect
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of such a decision--regardl ess of the reasons for such a deci sion,
must realize that a subsequent notion for jnov can be granted only
if plain error can be proven."). In the absence of plain error
the trial court could not consider Flintco's Rule 50(b) notion

Purcell v. Sequin State Bank & Trust Co., 999 F. 2d 950, 956-57 (5th

Cr. 1993); MCann, 984 F.2d at 670-73. Accordingly, we reviewthe
trial court's ruling on Flintco' s and AHAC s paynent bond claimto
determ ne whether that ruling was required to cure plain error in

the jury verdict.
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Di scussi on

The jury findings on Flintco's and AHAC s paynent bond claim

were as foll ows:
QUESTI ON NO. 15:

Did Flintco acquire from Willace Construction
Conpany's project «creditors clainmns against Victore
| nsurance Conpany?

ANSVER: No.
(Yes or No)
QUESTI ON NO. 16:

Do you find from a preponderance of the evidence
that Wallace and Victore breached their obligations to
Flintco under the paynent bond issued by Victore?
ANSVER: No.

(Yes or No)
QUESTION NO. 17:

What amount of noney, if paid now in cash, would
fairly and reasonably conpensate Flintco for its danages
proxi mately caused by Wallace's and Victore's breach of
t he paynent bond, if any?

ANSWER: $ None
R Vol. 11 at 3071-3073. In disregarding the foregoing

jury

findings on the paynent bond claim the trial court wote inits

“Order Partially Disregarding Jury Verdict”:
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Flintco and AHAC reurge their argunents contained in
their August 25, 1995 Motion for Summary Judgnent, or in
the Alternative, for Partial Summary Judgnent, which
addressed whet her Victore breachedits MI | er Act paynent
bond. The Court denied this notion before trial, on
Novenber 2, 1995, in order to allow the parties to nore
fully uncover and develop the facts relating to this
claim At trial, Flintco proved by a substantial
preponderance of the evidence and as a matter of | awthat
it was entitled to recover suns justly due fromVictore,
Wl | ace' s bondi ng conpany, for breach of its MIler Act
paynment bond when Wallace failed to pay its materi al nen
and suppliers. Under the terns of the paynent bond, it
was undi sputed that Flintco needed only show, and did
show, that Wallace was supposed to, but did not pay the
five material men and suppliers in questionin full within
ni nety days after Wallace abandoned the Project. The
evidence was that Flintco stepped in and paid five of
Wallace's materialnen and suppliers a total of
$101,187.30 in clainms wunpaid by Wllace, Victore's
principal . In exchange for paying Willace's unpaid
bills, Flintco received an assi gnment fromeach creditor
of all their clains against Wallace and Victore. I n
other words, Wallace defaulted to its creditors and
Flintco paid the clains itself. |Instead of reinbursing
Flintco for Wallace's bills which Flintco paid per the
ternms of the paynent bond, Victore refused to recognize
its liability to Wallace's creditors and their assignee.

R Vol. 13 at 3665-3666 (footnotes omtted). The trial court’s
statenment of the evidence is accurate, and a review of the trial
record reflects nothing to controvert the overwhel m ng evidence in
support of Flintco’s and AHAC s paynent bond claim Because there
is no evidence to support the jury's verdict on Question Nos. 15-
17, the jury's findings on those questions constitute plain error.

The assignability argunents advanced by Victore as to why it
should not be held liable on the paynent bond claim were also
t horoughly and correctly addressed by the trial court in connection

wth its grant of judgnent as a matter of law to Flintco and AHAC
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on their paynent bond claim?! Wallace and Victore argue that the

1'On Victore' s assignability issues, the trial court correctly
reasoned and concl uded:

Vi ctore paradoxically argued that (1) the assignnent did
not cover clains against Victore since Victore was not
mentioned by nane; and (2) the assignnent released
Victore even though it was not nentioned by nane.
Victore's first contention, that Flintco did not acquire
any clains against it fromWall ace's unpai d suppliers but
only acquired clains against Wllace, is legally
incorrect. Flintco acquired clains fromthe creditors it
paid against Victore and Wallace, even though not
specifically nentioned, because Victore's obligations
were co-extensive with those of Wallace. Thi s point
seens too obvious to nerit comment since construction
financiers routinely rely upon assignnments nam ng
contractors only, and since Victore's unsupported | egal
contenti on/ obj ection IS whol |y i npracti cabl e.
Accordingly, since the assignnents of clainms against
Wal | ace transferred to Flintco the derivative right to
pursue paynent under Victore's paynent bond, Victore's
first contention fails.

Victore's second contention, that Wallace's unpaid
suppliers' assignnent to Flintco released Victore even
though it was not nentioned by nanme, is equally
incorrect. According to Victore, the provision in the
assignnent that releases Flintco "and any other
party(ies) or surety(ies) fromwhich O aimant m ght seek
paynent for materials and/or |abor supplied to Wall ace
.o " operates to excuse Victore from payi ng anyone,
whet her as original obligee or assignee. Texas | aw,
however, adheres to the "unity of release" rule which
considers a party released "only if the release refers to
hi m by nanme or with such descriptive particularity that
his identity or connection with the tortious event cannot
be doubted.” Randall v. Dallas Power & Light Co., 745
S.W2d 397, 401 (Tex. App.--Dallas 1987), rev'd on other
grounds, 752 S.W2d 4 (Tex. 1988) (enphasis in original)
(citing Duncan v. Cessna Aircraft Co., 665 S.W2d 414
(Tex. 1984). Under this rule, "[t]he reference in a
release to 'all other persons, firns, or corporations
liable, or who mght be clained to be |iable, does not
supply the descriptive particularity necessary to
specifically identify an ot herw se unnaned or
unidentified tortfeasor." Banowsky v. State Farm Mit.
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anounts Flintco paid to Wallace's material nen and suppliers were
offset by the jury in assessing Wallace's MIler Act and quantum
meruit damages. This argunent is also without nerit. The jury
instructions did not ask for or require any such offset, and this
Court cannot inpute to the jury’'s answers to Question Nos. 15, 16,
and 17, a conjectural explanation for answers which on their face
have no support in the evidence and that are plainly in error.
Moreover, the jury specifically was instructed not to "increase or
reduce the anount of damages, if any, in one question because of
the instructions regarding or your answers to any other questions
about damages, and do not specul ate about what a party's ultinate
recovery may or may not be." R Vol. 11 at 3066. W presune that
the jury foll owed these instructions.

Because there is no evidence to support the jury verdict on
Question Nos. 15, 16, and 17, the verdict on Flintco's and AHAC s
paynment bond claimwas plain error that affected substantial rights
and required correction when the judgnent was entered. The trial
court cured that plain error wwth its grant of judgnent to Flintco
and AHAC on their paynent bond claim and its judgnent on this

point is upheld under the plain error standard of review

Auto. Ins. Co., 876 S.W2d 509, 513 (Tex. App.--Amarillo
1994, no wit) (citing Duncan, 665 S.W2d at 419-20).
Since the |anguage now relied wupon by Victore is
virtually identical to that rejected by the court in
Banowsky, it is clear that Victore is not "rel eased.”

R Vol. 13 at 3666-3668 (footnotes omtted).
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| V. Attorney’'s Fees and Costs

Finally, Wallace argues that the trial court abused its
discretion by awarding attorney’'s fees and costs to Flintco. In
its Amended Judgnent the district court awarded to each side a
recovery fromthe other side of the full amount of its attorney’s
fees and costs, wthout any segregation by the parties of the
portions of their attorney’ s fees and costs that were attri butable
to the i ssues upon which they had prevail ed. According to Wall ace,
because Flintco and AHAC prevailed only on the paynent bond claim
Flintco should not have been awarded attorney's fees or costs.
VWal | ace maintains that the district court at the very |east erred
infailing to segregate and to limt the awards of attorney’ s fees
and costs only to those incurred on the paynent bond clai m upon
whi ch Flintco and AHAC prevail ed. Under Texas | aw, when a
case involves nore than one claim ordinarily attorney’ s fees can
be awarded only for necessary | egal expenses incurred i n connection
wth the clainms upon which the recovery of fees is authorized

Bank One, Texas, N. A v. Taylor, 970 F.2d 16, 35 (5th Cr. 1992),

cert. denied, 508 U S 906, 113 S. C. 2331 (1993). Wal | ace

however, did not object at any tinme to Flintco's failure to
segregate its requested attorney’'s fees or to the award of
attorney’s fees to Flintco. This Court generally refuses to
consi der issues not raised bel ow unless the issue presents a pure

question of law or an issue which, if ignored, would result in a
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m scarriage of justice. Deshotels v. SHRM Catering Servs., Inc.,

842 F.2d 116, 120 (5th Cr. 1988) (citing Vol kswagen of Anerica,

Inc. v. Robertson, 713 F.2d 1151, 1166 (5th G r. 1983)). Likew se,

a new argunent raised for the first tinme on appeal, even if it

concerns an issue considered by the trial court, wll not be

addressed unless it neets the plain error standard. For bush v.

J.C. Penney Co., 98 F.3d 817, 822 (5th Cr. 1996) (new argunent on

appeal regarding award of attorney’'s fees rejected as not neeting
plain error standard). The rule applicable here, as regards
Wal | ace’ s conpl ai nt on appeal about the award of attorney’s fees to

Flintco and AHAC, is as it was stated in Powell v. A d Southern

Life Ins. Co., 780 F.2d 1265, 1268 (5th Cr. 1986):

[NNo issue concerning the anmount of fees due or the
method of calculating the award was raised in the
district court, and we do not consider issues not raised
bel ow unl ess they present a pure question of law or a
refusal to do so would “result in a mscarriage of
justice.”

(quoting Vol kswagen of Anerica, Inc., 713 F.2d at 1166). Flintco

and AHAC prevailed on a portion of the Ilitigation and, in
particul ar, upon their successful notion for judgnent as a matter
of law notw thstanding an adverse jury verdict on Flintco's and
AHAC s paynment bond claim Upon this record, and given Wall ace’s
wai ver of the fee segregation issue in the trial court, we affirm

the district court’s determ nation on attorney’s fees.
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Wal | ace did object in the trial court that Flintco and AHAC
were not entitled to recover costs because the costs sought by them
were not incurred in connection with the clai mupon which Flintco
and AHAC were successful.! \Wallace especially conplained that
$40, 415 of the $73,778 in costs awarded to Flintco and AHAC were
for expert wtness fees although Flintco’s and AHAC s expert did
not testify regarding the paynent bond clai mon which Flintco and
AHAC prevai l ed. In this appeal Wallace argues that the tria
court’s award of $73,778.43 in costs to Flintco and AHAC, i ncl udi ng
$40, 415. 68 for fees for an expert w tness who of fered no evidence
on the one claimon which Flintco and AHAC prevail ed, constitutes
an abuse of discretion. Flintco and AHAC argue that the award was
wthin the trial court’s broad discretion, but also point out that
of the $90,091 in costs awarded to Wallace, $76,610 was for his

expert’s fees.

2 1n his Mdtion for Entry of Judgnment based on the Jury
Verdi ct, Wall ace requested attorney’s fees and costs. Flintco, in
its Motion for Judgnent Notw t hstandi ng the Verdict, al so requested
attorney’s fees and costs. Flintco did not oppose Wllace’'s
request to recover his attorney’' s fees and costs and, remarkably
enough, Wall ace did not argue against Flintco' s request to recover

its attorney’s fees and costs. In the Order Partially Disregarding
the Jury Verdict, the district court awarded costs of $71,546.50 to
Flintco and AHAC, and $90,091.00 in costs to Wallace. In his

Motion to Alter and Anmend, Wallace argued that it was error to
award costs to Flintco and AHAC when the costs incurred by them
were not related to the one claim (the paynent bond claim upon
which they ultimately prevail ed. Flintco did not object in the
trial court to the costs awarded to Wl l ace. Despite Wallace’s
costs argunent, the Amended Judgnent i ncl uded cross-awards of costs
to Flintco and AHAC in the total sumof $73,778.43 and to Wl l ace
in the total sum of $90, 091. 00.
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As set forth above, Flintco and AHAC prevailed only on the
paynment bond claim and Flintco and AHAC i ncurred no expert w t ness
fees in prosecuting that claim We agree that the trial court
abused its discretion when it included $40,415.68 i n expert w tness
fees as part of the costs that it awarded to Flintco and AHAC. 3

Wal | ace’s conplaint on this point, however, requires us to
observe a nore fundanental error of law, nanely, that the cross-
awards of costs include anbunts for expert witness fees in excess
of the amounts allowed by 28 U S . C § 1821. Flintco and AHAC
cl ai med and were awarded expert witness fees in the sumof $40, 415
and Wallace and Victore clained and were awarded expert w tness
fees in the sumof $76,610. Both sides sought recoveries of those
expert witness fees in the trial court by relying upon Copper

Liquor Inc. v. Adolph Coors, Co., 684 F.2d 1087, 1100 (5th Gr.

1982), which had held that expert witness fees in excess of that
provided for by 28 U S C 8§ 1821 may be awarded in “exceptiona
ci rcunst ances” such as when the “expert testinobny was necessary or
hel pful to a presentation of civil rights clainms, or indispensable

to the determ nation of the case.” That hol di ng of Copper Liquor

was directly overruled by International Wodwrkers of Am v.

13 Such an award may be viewed as inpermssibly shifting the
costs incurred by Flintco and AHAC on cl ai ns on which they did not
prevail to Wallace and AHAC. See Hall v. State Farm Fire & Cas.
Co., 937 F.2d 210, 216 (5th GCr. 1991)(“A trial court has w de
discretion with regard to the costs in a case and nmay order each
party to bear his own costs. The judge cannot, however, order the
prevailing party to share, or shoulder all of, the costs of a
nonprevailing party unless the costs serve as a sanction.”).
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Chanpion Int’l Corp., 790 F.2d 1174, 1175-76 (5th Cr. 1986) (en

banc), aff’d sub nom Crawford Fitting Co. v. J.T. G bbons, Inc.,

482 U.S. 437, 107 S. Q. 2494 (1987). In International

Wodworkers, this Crcuit held that “the fees of non-court-

appoi nted expert wtnesses are taxable by federal courts in non-
diversity cases only in the anmount specified by § 1821, except that
fees in excess of that amount my be taxed when expressly
aut hori zed by Congress, or when one of the three narrow equitable
exceptions recogni zed by Al yeska applies.” 1d. at 1181. None of
the Al yeska exceptions!* applies to this case.

Because expert witness fees in excess of those provided for by
28 U.S.C. 8§ 1821 may not be awarded as costs in a nondiversity case

such as this, International Wodwrkers, 790 F.2d at 1175, and

because neither side in this dispute limted its clainms for costs
to those anobunts allowed by § 1821, the cross-awards of costs in

this case constitute plain error.

14 Costs in excess of that allowed by § 1821 nmmy be awarded
under the exceptions announced in Alyeska Pipeline Serv. Co. V.
Wlderness Soc’'y, 421 U S. 240, 95 S. C. 1612 (1975) when:

(1) the trustee of a fund or property, or a party in
interest, preserved or recovered the fund for the benefit
of others in addition to hinself;

(2) a party acted in wlful disobedience of a court
order; or

(3) the losing party had acted in bad faith,
vexatiously, wantonly, or for oppressive reasons.

| nt ernati onal Whodworkers, 790 F.2d at 1177.
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To reverse Flintco's and AHAC s erroneous recovery of $40, 415
in expert witness fees but to | eave standing Wall ace’ s erroneous
recovery of $76,610 in expert wtness fees would amount to a
mani fest m scarriage of justice. Moreover, since the district
court nust reconsider the taxation of costs on remand, in a case
such as this -- where each party has prevailed on a portion of the
case -- the district court should have before it the entire costs
issue. O herwise, the district court would effectively be deprived
of its broad discretion to consider the total costs that are
properly taxable and the conpeting argunents of the parties as to
how t hose costs should be fairly borne. Because the cross-awards
of taxable costs that were adjudged here are both unusual and
intertw ned, and because the awards are infected with erroneous
i nclusions of expert witness fees in excess of what is permtted
under 8§ 1821, we conclude that a manifest mscarriage of justice
can be avoided on this issue only by setting aside the cross-awards
of costs and remandi ng the costs issue for further proceedi ngs by

the district court.

Concl usi on

For the foregoing reasons, we REVERSE and VACATE those
portions of the Amended Judgnent that adjudge cross-recoveries of
costs by Flintco and AHAC from WAl | ace and Victore, and by Wl | ace
from Flintco and AHAC, and we REMAND this case to the district
court for further proceedings consistent with this opinion on the
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taxation of costs; we REFORM the Anended Judgnent to consolidate

the two segnents di scussed above in footnote 3, as follows:

It is ORDERED and ADJUDGED that Marshall E
Wal | ace, d/b/a Wall ace Construction Conpany, shal
recover from Flintco, Inc. and Anerican Hone
Assurance Co., jointly and severally:

1. Act ual damages in the anount of
$197, 777. 00;

2. Pre-judgnent interest thereon in the anount of
$62, 681. 85;

3. Post -judgnent interest on all anounts

awarded in itemnunbers one and two above
at the currently prevailing rate pursuant
to 28 U . S.C. 8§ 1961 of 5.90% per annum
conpounded annually, from the date of
this judgnent until paid;
we REFORM all awards of post-judgnent interest in the Anended
Judgnent to provide that post-judgnment interest shall be conpounded

annual ly; and the Amended Judgnent is otherw se AFFI RVED
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