IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11406

MELI SSA M G S,

Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

ver sus
PEARLE VI SI ON, | NC.,

Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeals fromthe United States District Court for
the Northern District of Texas

March 10, 1998

Bef ore REAVLEY, BARKSDALE and STEWART, Circuit Judges.
REAVLEY, Circuit Judge:

The court below entered a judgnment in favor of Melissa Mgis
on her claimof pregnancy discrimnation under Title VII, 42
U S C 88 2000e et seq. Defendant Pearle Vision, Inc. appeals on
various grounds, and Mgis cross appeals on an itemof costs. W
reverse the award of attorney’ s fees, and remand for further

proceedi ngs. Oherwise we affirm



A Liability for Pregnancy Discrimnation

Pearl e Vision argues that the trial court erred in denying
its notion for judgnent and finding that Pearle Vision had
di scrim nated against Mgis on the basis of her pregnancy.!?
Title VII prohibits enployer discrimnation agai nst an individual
because of such individual’s sex. 42 U S.C. 8§ 2000e-2(a)(1).
The term “because of sex” includes “because of . . . pregnancy,
childbirth, or related nedical conditions.” 1d. 8§ 2000e(k).

Wil e Pearle Vision presented a substantial case that
Mgis’s termnation was not based on her pregnancy, but instead
was part of an ongoing, |arge-scale reduction in force, we cannot
say that the district court’s finding of discrimnation was
clearly erroneous. The evidence in support of that finding
i ncl udes the foll ow ng.

M gis was a progranmer/analyst in the corporate systens

group of Pearle Vision's information services departnent. For

! By agreenent the case was tried to a United States
magi strate judge under 28 U . S.C. § 636(c). Upon the entry of
judgnent by the magistrate, the parties were entitled to appeal
the judgnent to this court “in the sanme nmanner as an appeal from
any other judgnent of a district court.” 1d. 8 636(c)(3). The
district court’s findings in this Title VI| case are subject to
the clearly erroneous standard of review. EEOC v. (O ear Lake
Dodge, 60 F.3d 1146, 1151 (5th Cr. 1995). “Afinding is
‘clearly erroneous’ when although there is evidence to support
it, the reviewing court on the entire evidence is left with the
definite and firmconviction that a m stake has been commtted.”
United States v. United States Gypsum Co., 333 U. S. 364, 395
(1948). “Wiere the court’s finding is based on its decision to
credit the testinony of one witness over that of another, ‘that
finding, if not internally inconsistent, can virtually never be
clear error.’” Schlesinger v. Herzog, 2 F.3d 135, 139 (5th Cr
1993) (quoting Anderson v. Bessener City, 470 U S. 564, 575
(1985)).



three years she received positive enpl oyee eval uati ons,

i ndicating that her work was fully satisfactory though not
exceptional. Mgis |learned that she was pregnant in January of
1994. She told her immedi ate supervisor, Mark McQuay, but asked
that McQuay keep the know edge of her pregnancy to hinself.

M gi s was concerned “because of all the wonen that were being | et
go and all the discrimnation which was taking place at the
time.” She also wanted to wait until M ke Maher, a vice
president, was transferred back to the United Kingdomin March,
because she consi dered Maher a sexist. Managenent becane aware
of Mgis's pregnancy in March or April.

Due to pregnancy conplications related to her diabetes and
on the advice of her physician, Mgis began working half days,
and on April 6 went on tenporary disability. She intended to
return to work, and so infornmed M Quay.

McQuay reported to A enn G aves, the director of information
services, who in turn reported to Colin Heggie, a senior vice
president. |In February managenent began di scussions of a staff
reduction in the corporate services group. MQuay testified that
managenent decided to term nate Randy Ragsdal e, a senior
programmer/anal yst, and Tracy Cul pepper, a progranmmer/anal yst.
Confidential nenoranda from Graves to Heggie also reflect this
decision. MQuay testified that he had recomended that M gis be
retai ned because of her performance, and that there was no reason

she could not be pronoted to senior progranmmer/anal yst.



Kel |l y Keahon, the head of the human resources depart nent,
advi sed Graves to clearly state and docunent for Heggie the
antici pated personnel actions. Wile Gaves testified that
managenent had decided to elimnate three positions in the
corporate systens group, his nenos reflect that only two
positions, held by Ragsdal e and Cul pepper, were to be elim nated.
In addition, an organi zati onal chart has handwitten notes by
Graves indicating that staffing in the corporate systens group
was to be reduced by one senior programer/anal yst and one
programmer/analyst. Gaves did not tell MQuay that Mgis, in
addition to Ragsdal e and Cul pepper, was slated for term nation.

McQuay testified that G aves drew a distinction between
maternity | eave and disability | eave, and was of the viewthat
Mgis had taken the latter. MQuay stated that G aves was
“excited” that Mgis was on disability | eave because he thought
Pearl e Vision had greater latitude to elimnate the job if the
|atter type of | eave was taken. G aves deni ed nmaki ng such a
statenent, but the nmagistrate judge found McQuay’s testinony nore
credible on this point.

Mgis gave birth in Septenber, and on Cctober 4 Mgis net
wth Graves regarding her return to work. She was told that her
position had been elimnated. The magi strate judge found that a
seni or progranmer position in the corporate systens group was
retai ned, and that a new position for a senior programrer in that
group was created. The court credited McQuay’s testinony that

Mgis was qualified for a senior progranmer position.



Graves told Mgis that there was an opening for a progranmer
in the product support group of the information services
departnent. This position went to Susan Marshall, who was not
pregnant and had worked for Pearle Vision as a contract enployee
since Septenber. Gaves testified that nenbers of the product
support group were opposed to bringing Mgis into their group
because of her work ethic and judgnent. He stated that he and
the head of the product support group did not “attenpt to
determne [Mgis's] qualifications in relationship to the
qualifications or in conparison to the qualifications of Susan
Marshal | .”

G ven this and ot her evidence, the magi strate judge
concluded that Pearle Vision's proffered reasons for elimnating
Mgis'’s job were pretextual, and that Pearle Vision had
di scrim nated against Mgis on the basis of her pregnancy when it
termnated her. Wile Pearle Vision offered evidence to the
contrary, including plausible explanations for the docunents
di scussed above, we are not persuaded that the district court
clearly erred in finding a Title VII violation.

B. Back Pay Damages

Pearl e Vision chall enges the back pay awarded to Mgis.
Mgis was formally notified of her term nation on Novenber 7,
1994, when she received a separation agreenent which she refused
to sign. Her conpensation from Pearle Vision ceased on Novenber
25. She received an offer of enploynent from another conpany on

Decenber 19, but did not begin enploynent there until January 23,



1995. The court awarded back pay for the period between Novenber
25 and January 23.

Pearl e Vision argues that the back pay should only cover the
period from Novenber 25 to Decenber 19, the date of Mgis's new
job offer. A Title VII plaintiff has a duty to mtigate her
damages by using reasonable diligence to obtain substantially
equi val ent enploynent. Sellers v. Delgado College, 902 F.2d
1189, 1193 (5th Gr. 1990). Wether the plaintiff has engaged in
such an effort is a question of fact subject to review for clear
error, and the burden is on the enployer to prove failure to
mtigate. |d.

Mgis testified that her new enpl oyer told her she coul d
start two weeks after the Decenber 19 offer. However, she
expl ai ned that she cancel ed her day care after she | ost her job
at Pearle Vision. She described finding new day care as “a very
strenuous process” and stated that she went to work inmedi ately
once she arranged for the care of her daughter. The district
court did not clearly err in finding that Mgis could not secure
suitable child care until January 23, and had accordingly used
reasonable diligence in mtigating her damages.

C. Conpensat ory Danages

Pearl e Vision al so challenges the district court’s award of
$5000 i n conpensatory damages. Were, as here, the enployer has
nmore than 500 enpl oyees, Title VII claimants nmay recover
conpensat ory danmages of up to $300,000. 42 U.S.C. 88 198la(a)(1l)

& (b)(3)(D). The statute describes such conpensatory damages as



i ncl udi ng damages for “enotional pain, suffering, inconvenience,
ment al angui sh, |oss of enjoynent of |ife, and other nonpecuniary
| osses.” 1d. 8§ 198la(b)(3).

Qur review of nental anguish danages is for abuse of
di scretion. Patterson v. P.H P. Healthcare Corp., 90 F.3d 927
940 (5th Gir. 1996), cert. denied, 117 S. C. 767 (1997). In
Patterson, we reversed awards of nental anguish damages granted
to two plaintiffs suing under Title VII and 42 U S.C. § 1981. W
held that awards under the two statutes are governed by the sane
rules, and that nental angui sh damages cannot be recovered absent
“sonme specific discernable injury to the claimant’s enoti onal
state.” 1d. |In Patterson, one of the plaintiffs, Patterson,
testified that her firing “enotionally scarred her and resulted
i n unenpl oynent for alnost one year.” 1d. Noting the |ack of
medi cal evidence or corroborating testinony, we held that
Patterson had not offered sufficient conpetent evidence to
support the award of nental angui sh damages, since “[n]o evidence
suggests that Patterson was humliated or subjected to any kind
of hostile work environnent.” |1d. at 941. The second plaintiff,
Brown, suing for racial discrimnation, testified that the work
envi ronnent was “unbearable” and was “tearing ny self-esteem

down,” that he was subjected to racial epithets, and that he felt
“frustrated” and “real bad” at being judged for the color of his
skin. 1d. at 939. Noting the lack or corroborating testinony or
medi cal evidence, we found the evidence insufficient to sustain

an award for enotional danages, since “[n]o evidence suggests



that Brown suffered from sl eepl essness, anxiety or depression.”

ld. at 939. The court further noted that imediately after his

constructive di scharge Brown obtai ned new enpl oynent at a hi gher
wage. |d. at 939-40.

Patterson did not hold that nedical evidence or
corroborating testinony is always required for an award of nental
angui sh danages. Instead we stated that sone other circuits
“have recogni zed that a claimant’s testinony al one may not be
sufficient to support anything nore than a nom nal danmage award,”
and that Carey v. Piphus, 435 U S. 247 (1978), “requires a degree
of specificity which may include corroborating testinony or
medi cal or psychol ogi cal evidence in support of the [nental
angui sh] damage award.” 1d. at 938, 940 (enphasi s added).

Patterson al so quoted at |ength an EEOC policy statenment
whi ch recogni zes that enotional harmmy manifest itself *as
sl eepl essness, anxiety, stress, depression, marital strain,
hum |iation, enotional distress, |oss of self esteem excessive
fatigue, or a nervous breakdown.” Id. at 939 (quoting EEOCC PaLlcy
Gu DANCE No. 915.002 § 11 (A)(2), at 10-12 (July 14, 1992)).

In Farpella-Crosby v. Horizon Health Care Corp., 97 F.3d 803
(5th Gr. 1996), the plaintiff prevailed on a Title VII hostile
work environnent claim W upheld an award of conpensatory
damages. The plaintiff testified that she felt “very
enbarrassed, very belittled,” “very disgusted,” “hopel ess,”
“about two inches high,” and “started to feel pretty stupid,” as

a result of a superior’s harassnent. |d. at 809. She stated



that the work environnment was “very stressful” and that she was
“enbarrassed every tinme [she] went in there.” A friend testified
that she and plaintiff began to go everywhere together, believing
that there was “safety in nunbers.” 1d. Discussing and

di stingui shing Patterson, we held this evidence sufficient to
support an award of conpensatory damages, since the jury could
conclude that plaintiff “suffered enotional harmthat manifested
itself as humliation and stress.” |d.

The evidence of nental anguish testinony in the pending case
consisted solely of Mgis's testinony. She testified that her
term nation, which canme w thout warning, was “a major
i nconveni ence,” and that she suffered | ow sel f-esteem “not only
fromnot having worked but fromgetting term nated and not
offered a position that | thought |I was qualified for . . . .7
Wth her new baby she suffered financial hardships. She stated
that she suffered “al nost what | would call stress attacks or
anxi ety attacks,” marital hardship, and “major stress,” as well
as “lot[s] of crying, sleeplessness.”

“Judgnent s regardi ng noneconom ¢ danages are notoriously
variable.” Forsyth v. Cty of Dallas, 91 F.3d 769, 774 (5th Cr
1996), cert. denied, 118 S. C. 64 (1997). W conclude that the
award of conpensatory damages was within the court’s discretion
As expl ai ned above, Patterson recogni zes that nental anguish
damages may be appropriate where the plaintiff suffers
sl eepl essness, anxiety, stress, marital problens, and

hum liation, and does not always require that the plaintiff offer



medi cal evidence or corroborating testinony in addition to her
own testinony. Farpella-Crosby, too, accepts that stress and
hum |iation can support an award of nental angui sh damages.
Mgis’'s testinony of anxiety, sleeplessness, stress, narital
hardship and | oss of self-esteemwas sufficiently detailed to
preclude us fromholding that the district court abused its
discretion in its award of conpensatory damages.
D. Attorney’'s Fees

Pearl e Vision challenges the district court’s award of
approximately $81,000 in attorney’s fees to Mgis. Mgis had
requested approximately $110,000 in fees. Under Title VIl the
court “may allow the prevailing party . . . a reasonable
attorney’s fee . . . .” 42 U S.C. § 2000e-5(Kk).

The cal culation of attorney’ s fees involves a well -
establi shed process. First, the court calculates a “lodestar”
fee by multiplying the reasonabl e nunber of hours expended on the
case by the reasonable hourly rates for the participating
| awyers. Louisiana Power & Light Co. v. Kellstrom 50 F.3d 319,
324 (5th Gr. 1995). The court then considers whether the
| odestar figure should be adjusted upward or downward dependi ng
on the circunstances of the case. Id. In nmaking a | odestar
adj ustnent the court should | ook to twelve factors, known as the
Johnson factors, after Johnson v. Ceorgia H ghway Express, Inc.,
488 F.2d 714 (5th Gr. 1974). The factors are: (1) the tine and
| abor required for the litigation; (2) the novelty and difficulty

of the questions presented; (3) the skill required to performthe
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| egal services properly; (4) the preclusion of other enploynment
by the attorney due to acceptance of the case; (5) the customary
fee; (6) whether the fee is fixed or contingent; (7) tine
limtations inposed by the client or the circunstances; (8) the
anount involved and the result obtained; (9) the experience,
reputation and ability of the attorneys; (10) the
“undesirability” of the case; (11) the nature and |length of the
professional relationship with the client; and (12) awards in
simlar cases. 1d. at 717-719.

We review the district court’s initial determnation of
reasonabl e hours and reasonable rates for clear error, and its
application of the Johnson factors for abuse of discretion.
Loui si ana Power & Light, 50 F.3d at 324, 329. Sone of these
factors are subsuned in the initial |odestar calculation and
shoul d not be double counted. Shipes v. Trinity Indus. Corp.
987 F.2d 311, 320 (5th Cr. 1993).

We have explained that, of the Johnson factors, the court
shoul d give special heed to the tine and | abor involved, the
customary fee, the anount involved and the result obtained, and
the experience, reputation and ability of counsel. Von Cark v.
Butler, 916 F.2d 255, 258 (5th Gr. 1990). The Suprene Court has
tw ce made clear that “the nost critical factor” in determning
t he reasonabl eness of a fee award in a civil rights suit “is the
degree of success obtained.” Farrar v. Hobby, 506 U S. 103, 114
(1992) (quoting Hensley v. Eckerhart, 461 U S. 424, 436 (1983)).

11



The magi strate judge recogni zed the above procedure, and
entered a careful and thorough order analyzing Mgis's fee
request and Pearle Vision's objections.? The court noted that
the suit was hotly contested and that Pearle Vision amassed over
$200,000 in attorney’'s fees.® The court reduced the | odestar
anount it calculated by ten percent based on the results
obt ai ned.* Neverthel ess, we conclude that the court did not give
adequate consideration to the eighth Johnson factor, the anobunt
i nvol ved and the result obtained.

By any fair neasure, Mgis’'s success relative to the relief
she sought was limted. She proceeded to trial on the dual
clains that Pearle Vision discrimnated against her in
termnating her position and in failing to hire her for the
opening in the product support group. The district court only
found discrimnation as to the termnation. Further, her

conplaint alleged four acts of discrimnation against Mgis “on
account of her sex and/or pregnancy,” including her discharge,
Pearle Vision's failure to allow her to return to work,
discrimnation in the terns, conditions, and privil eges of her
enpl oynent, and retaliation. Mgis prevailed only on the first

theory, and only on the basis of pregnancy discrimnation. As

indicated in interrogatory answers, she sought recovery of back

2 Mgis v. Pearle Vision, Inc., 944 F. Supp. 508 (N. D. Tex.
1996) .

® 1d. at 514.
4 1d. at 516.
12



pay and benefits of $25,000, and punitive and conpensatory
damages of $300,000.° At trial she asked for $50,000 in
conpensat ory damages. The court awarded her only $7,233.32 in
back pay, $5000 in conpensatory damages, and no punitive
damages. ®

M gis argues that in addition to the award of danmages,
“[s] he received, inportantly, a finding and declaration by the
court that she had been discrimnated agai nst on the basis of
pregnancy.” The judgnent indeed declares that Pearle Vision
di scrim nated agai nst her. However, the Suprene Court has held
t hat such a declaration does not alter the rule that the
plaintiff’s nonetary success in a private civil rights suit nust
be the primary determ nant of the attorney’'s fee. “Were
recovery of private danmages is the purpose of . . . civil rights
litigation, a district court, in fixing fees, is obligated to
give primary consideration to the anpbunt of danages awarded as
conpared to the anobunt sought.” Farrar, 506 U S. at 114 (quoting
City of Riverside v. Rivera, 477 U S. 561, 585 (1986) (Powell,
J., concurring)). Mgis also argues that this is not a case

where the plaintiff’s suit can be segregated into discrete

> Although Mgis sought $300,000 in conpensatory damages
and $300, 000 in punitive danmages, she correctly points out that
by statute the sum of these two cannot exceed $300, 000. 42 U.S.C.
§ 1981a(b)(3) (D).

6 The court al so awarded prejudgnent interest of $1058.17
and post-judgnent interest at a specified rate, but we see no
rel evance to these awards. The award of interest is automatic
and bears no relation to the effort or skill of the attorneys or
any ot her Johnson factor. It nerely adjusts the damage award to
reflect the tinme value of noney.

13



cl ai mrs, because all of her contentions involved a comon core of
facts, and because she only prosecuted a single, discrete claim
of pregnancy discrimnation. Even if Mgis’s characterization is
correct, where “a plaintiff has achieved only partial or limted
success, the product of hours reasonably expended on the
litigation as a whole tinmes a reasonable hourly rate may be an
excessive anount. This wll be true even where the plaintiff’s
clains were interrelated, nonfrivol ous, and raised in good
faith.” Hensley, 461 U S. at 436.

The attorney’ s fee award was over six and one-half tines the
anount of damages awarded. M gis sought over twenty-six tinmes
t he damages actually awarded. Regardless of the effort and
ability of her |lawers, we conclude that these ratios are sinply
too large to allow the fee award to stand. W hold that the
district court abused its discretion by failing to give adequate
consideration to the result obtained relative to the fee award,
and the result obtained relative to the result sought. W
therefore reverse the award of attorney’ s fees and renmand the
case for a new determ nation of fees consistent with this
opi ni on.
E. Cost s

Pearle Vision and Mgis conplain of the district court’s
award of costs. Mgis requested costs of $6400.64. The district
court awarded costs of $4297.32. It disallowed the w tness and

process fees for certain witnesses, the cost of plaintiff’s
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vi deot aped deposition, and costs associated with conputerized
| egal research, couriers, postage and copyi ng.

The district court has broad discretion in taxing costs, and
we W ll reverse only upon a clear show ng of abuse of discretion.
Al berti v. Klevenhagen, 46 F.3d 1347, 1358 (5th Cr. 1995). The
trial court “has wde discretion with regard to the costs in a
case and may order each party to bear his own costs.” Hal | v.
State FarmFire & Cas. Co., 937 F.2d 210, 216 (5th Gr. 1991).

Pearl e Vision argues that the district court should have
disallowed M gis’'s costs associated with pursuing her
unsuccessful claimthat Pearle Vision discrimnated agai nst her
in failing to offer her a new position. The district court
di sal l owed a substantial portion of the costs Mgis requested.
Even assuming that it is feasible to segregate costs by the two
clains Mgis prosecuted, Pearle Vision's refusal to rehire her in
a new position was arguably of evidentiary value to the claimon
whi ch she did prevail--discrimnation in her termnation--even if
the refusal to rehire her was not itself found to be a separate
Title VII violation. W cannot say that the court abused its
discretion in awarding the costs that it did.

M gis conplains that the court erred in denying her the cost
of her videotaped deposition. The deposition was transcribed by
a court reporter and videotaped. Pearle Vision provided Mgis a
copy of the transcript. Mgis requested and paid for a copy of
the videotape. As to deposition fees, 28 U S.C. § 1920(2) only

allows for the recovery of “[f]ees of the court reporter for al
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or any part of the stenographic transcript necessarily obtained
for use in the case.” There is no provision for videotapes of
depositions. Even if the statute can be interpreted to include
such copies, Mgis does not show that the videotape of her own
deposition, in addition to the transcript, was “necessarily
obtained for use in the case.” W see no abuse of discretion in
denying this cost.

For the foregoing reasons, the district court’s award of
attorney’s fees is reversed, and the case is remanded for a
redetermnation of attorney’'s fees. 1In all other respects the
judgnent is affirned.

AFFI RVED | N PART, REVERSED | N PART, and REMANDED

MG S V. PEARLE VISION, INC., NO 96-11406

RHESA HAVKI NS BARKSDALE, Circuit Judge, concurring in part and

dissenting in part:

Let us consider the reason of the case. For

nothing is law that is not reason.

Sir John Powell, Lord Raymond’s Reports (1765) vol. 2, p. 911.

In truth, the issues in this case are quite unextraordinary;
the majority has disposed of themnost efficiently. On the

surface, for a case of this type, this is as it should be. This



is especially true for the attorney’ s fee question, which, as is
wel | -established, should not result in a second litigation and
take nore tinme and effort (and paper) than the litigation on the
merits. So, on the surface, all is well.

But, lurking beneath this placid surface is an ever-
expandi ng, ever-grow ng, ever-devouring two-headed nonster:
over-reaching Title VII litigation and concomtant fee awards.
Here, out of a plethora of clains, Mgis succeeded on only one,
recovering little nore than the rejected pre-trial settlenent
offer. And, to add insult to injury, her award is dwarfed by the
fee awarded her attorney. As the mpjority notes, “Mgis sought
over twenty-six tinmes the danmages actually awarded” and her
“attorney’s fee award was over six and one-half tinmes the anount
of damages awarded”. Maj. Op. at 14. (Qobviously, sonething is
am ss. Reason, and reasonabl eness, have been [ost in the
shuffle.

In sum a person termnated in violation of Title VII, but
who found other work al nost imediately at a hi gher conpensati on,
received only approxi mately $7,200 in back pay and benefits and
only $5,000 in conpensatory damages (and, in fact, those
enotional distress damages shoul d not have been awarded), but
rejected a $10, 000 settlenent offer along the way. To top it
of f, under the Title VII fee-shifting provisions, her |awer was
awar ded $81, 000! A fee of $81, 000, when danmges total only
approxi mately $12, 000 and when a settlenment offer of $10,000 is
rejected four nonths before trial is nore than sufficient cause

for taking a close, close | ook not only at this case, but also at



the system and procedures behind it. Were is reason? Were is
r easonabl eness?

Certainly, every case is different. Certainly, Title VII
fee-shifting serves a purpose. And, certainly, different factors
pronpt different danages and fee awards. For the latter, the
| odestar, with its adjustnent procedure, if applied properly,
shoul d ensure an acceptable result —a fee that, as required by
Title VII, is “reasonable”. But, | fear that this procedure is
being applied in keeping with the tinmes, with the idea that
not hi ng deserves sonething, and, especially in that regard, that
| awyers nust be handsonely rewarded, notw thstanding that their
| abors bore little, if any, fruit. This concern is particularly
true when rejection of a pre-trial settlenent offer al nost equal
to the total damages is added to the m x. Reason and
reasonabl eness are mssing in action.

Excess has becone an art form This case, being a splendid
—better yet, sad —exanple, presents issues that demand far nore
relief and adjustnent than nmy able panel colleagues are willing
to accord. Therefore, | nust respectfully dissent and hope that
this alarm sounded at considerable, but necessary, length, wll
reach sonme ears and, perhaps, help restore reason to the damages
and fees awarded in cases of this type. Reason can be restored.
Reasonabl eness can be achi eved.

On the issues, | concur as to liability, back pay, and
denial of the cost of a copy of Mgis' deposition videotape.

But, because the evidence and our precedent do not support an
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award of nore than nom nal conpensatory damages for enotiona
distress, | dissent fromaffirmng the $5,000 conpensatory
damages award. And, although | concur in reversing the
attorney’s fee award and remandi ng for further proceedings, |
cannot agree either with the refusal to require reduction of the
| odestar for time spent on unsuccessful clainms and in pursuit of
irrel evant evidence, or with awardi ng costs connected wth that
pursuit.

To assist with focusing on ny disagreenent and concerns, a
restatenent of the factual and procedural history is required.

| .

Pearl e enployed Mgis in January 1991 as a
Progranmer/ Anal yst in the Corporate Systens G oup, part of the
I nformation Services Departnent, at Pearle’ s headquarters in
Dall as, Texas. In early 1994, Mgis’' diabetic condition
conplicated her pregnancy; on the advice of her physician, she
began working half-days in late March. In early April, her
physician certified that Mgis was unable to work due to her
physi cal condition; shortly thereafter, she requested, and was
granted, a | eave of absence.

Mgis gave birth to her child on 8 Septenber. Two weeks
| ater, her doctor authorized her to return to work on 7 Novenber.
In early Cctober, Mgis net wwth denn Gaves, director of Mgis’
departnent, who infornmed her that her position had been
elimnated, but that he would ascertain whether she woul d be

qualified for a position in the Product Support G oup of the sane
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departnent. However, Mgis was not offered that position; her
enpl oynent with Pearle ceased effective 11 Novenber 1994.

At the tine her position was elimnated, Mgis annual
sal ary was $40,000. On 19 Decenber, just shy of six weeks after
her enpl oynent ended with Pearle, Mgis accepted enploynent with
CompuCom but, she did not begin work there until approximately a
month [ater, 23 January 1995. At ConmpuCom Mgis held the
position of programmer/anal yst, at a hi gher annual salary
($43,840), plus a five percent pay-on-performance bonus. (About
a year after she began, her annual salary increased approximtely
$4, 000, to $47,800, plus retaining the five percent pay-on-
per f ormance bonus.) In February 1995, |less than a nonth
after begi nning at ConpuCom Mgis filed this action against
Pearle, claimng that it discrimnated and/or retaliated agai nst
her on account of her sex and/or pregnancy by di scharging her;
failing to allow her to return to work; discrimnating agai nst
her in the ternms, conditions, and privileges of her enploynent;
and retaliating against her. She sought to have Pearle
permanently enjoined fromdiscrimnating against her in violation
of Title VII; a declaratory judgnent that its practices were in
violation of Title VII; reinstatenent, back pay, and/or front
pay; conpensatory and exenpl ary damages; attorney’ s fees; costs;
and pre —and post —judgnent interest. The parties consented to
trial before a magistrate judge.

At her three-day bench trial in June 1996, M gis dropped her

clains for reinstatenent and front pay. The nagistrate judge
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ruled that Pearle violated Title VII when it elimnated Mgis’
position in the Corporate Systens G oup; but, that she failed to
prove discrimnation in connection with Pearle’s subsequent
decision not to hire her for the position in the Product Support
G oup. (Mgis does not challenge the latter ruling.)

M gis was granted declaratory relief and awarded $7, 233. 32
in back pay and benefits, $5,000 in conmpensatory danmages, and
$1, 058.17 for prejudgnment interest. The court declined to award
punitive damages. And, following a separate hearing on Mgis’
request for approximately $110,000 in attorney’s fees and $6, 400
in costs, she was awarded approxi nmately $81, 000 and $4, 300,
respectively. Mgis v. Pearle Vision, Inc., 944 F. Supp. 508,
517-18 (N.D. Tex. 1996).

1.
A

According to Pearle, the evidence denonstrates that Mgi s’
position, along with all other Progranmer/Anal yst positions in
the Corporate Systens G oup, was elimnated as part of a
reduction in force. Notw thstanding ny concurrence on liability,
recitation of the facts bearing on liability is necessary to
explain the basis of ny disagreenent on the conpensatory danmages,
attorney’s fee, and cost issues.

Needl ess to say, the nmagistrate judge’'s finding of a Title
VII violation is reviewed under the clearly erroneous standard.
FED. R Qv. P. 52(a); see EE OC v. COear Lake Dodge, 60 F.3d
1146, 1151 (5th Gr. 1995). And, it is nore than well -
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established that “a finding is clearly erroneous when alt hough
there is evidence to support it, the reviewing court on the
entire evidence is left with a definite and firm conviction that
a m stake has been commtted.” |Id. (quoting Cupit v. MC anahan
Contractors, 1 F.3d 346, 348 (5th Cr. 1993), cert. denied, 510
U S 1113 (1994)). “We are not permtted to re-weigh the

evi dence on appeal sinply because we disagree with the choi ces
made by the district court.” 1d. (citing Anderson v. Cty of
Bessemer City, N.C., 470 U.S. 564, 573-74 (1985)). “But we wil |
overturn the district court where there is only one perm ssible
view of the weight of the evidence.” Id.

The record supports the finding that Mgis pregnancy was a
substantial factor in elimnating her position. For exanple,
after Mgis went on | eave of absence in April, nenoranda dated 24
May and 22 July from Graves, director of the Information Services
Departnent, to Colin Heggie, chief financial officer, state that
two positions would be elimnated fromthe Corporate Systens
Group; and that the targeted positions were a Seni or
Progranmer/ Anal yst position held by Randy Ragsdal e and a
Progranmer/ Anal yst position held by Tracy Cul pepper, both nal es.
The nmenoranda do not nention Mgis or her position. Gaves
testified that it was decided in late April or early May 1994
that all three positions, including Mgis’, would be elimnated,
and that M gis’ position was not addressed because she was on
|l eave at the tinme and it was Pearle’ s policy not to address

position elimnations affecting on-|eave enpl oyees. The
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magi strate judge found that Gaves’ testinony m ght explain why

Mgis was not told that her job was being elimnated, but it did
not explain why Heggie was not fully informed of the reductions

in the Corporate Systens G oup.

The magi strate judge relied also on the testinony of Kelly
Keahon, vice president of human resources at the tine of the
staff reductions. Keahon testified that she told G aves to
docunent carefully his actions and to conmuni cate with Heggi e
regarding the staff reductions; and that she infornmed G aves that
it was not necessary to include the elimnation of Mgis’
position in the nenoranda because that elimnation did not have
any financial consequences to Pearle during fiscal year 1994.
But, when G aves was asked by the court to explain why the
menor anda contain no reference to the elimnation of Mgis’
position, he responded that he should have addressed it. Keahon,
however, testified that, if Gaves said that the reason he did
not refer to Mgis in the nenoranda was because he nade a
m st ake, that would be inconsistent with what she told him

The magi strate judge also relied on handwitten notations on
the bottom of an organi zational chart, made by G aves at one of
the initial neetings when the staff reductions were di scussed.
The notations refer to one Senior Programmer/Anal yst and one
Programmer/ Anal yst. G aves testified that the notations indicate
that there were prelimnary discussions about retaining one
Seni or Programmer/ Anal yst and one Progranmer/ Anal yst. But, the

magi strate judge found that “the weight of the credible evidence”
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led himto conclude that the notations refer to the positions
that were instead targeted for elimnation, as indicated in the
menor anda.

The magi strate judge found further that Pearle’s explanation
was al so underm ned by the testinony of Mark MQuay, nanager of
the Corporate Systens Goup and Mgis’ supervisor beginning in
early 1994. MQay testified that Mgis was not targeted for
elimnation in the downsizing effort; that he recomended
retaining her; but that Graves was excited that Mgis had taken
disability, instead of maternity, |eave because G aves thought
(erroneously) that there was a distinction, and that he woul d not
have been able to elimnate her position had she taken maternity
| eave. G aves denied nmaking such a statenent.

Pear| e exhaustively attacks the findings, contending, inter
alia, that the magi strate judge msinterpreted G aves  notations
on the organi zational chart and m scharacterized McQuay’s
testinony. It asserts also that the magi strate judge ignored
ot her evidence, including: that all organizational charts
created after May 1994 consistently reflect the elimnation of
all Programmer/ Anal yst positions in the Corporate Systens G oup,
including the one fornmerly held by Mgis; the handwitten
notati on “upon return” beside Mgis' nanme on the organizati onal
chart, which, according to Pearle, corroborates G aves’ testinony
t hat Ragsdal e and Cul pepper’s positions were to be elimnated as
soon as possible, but that Mgis’ position would be elimnated

“upon return” fromher |eave; and McQuay’'s testinony regarding
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his dissatisfaction wwith Mgis’ performance. Pearl e contends
further that the nagistrate judge erred by relying on McQuay’s
testinony regarding Graves’ alleged statenent about the nature of
Mgis’ |eave, because McQuay’' s testinony is so internally

i nconsi stent and contradictory that no reasonabl e person would
believe it.

Pearle’s contentions are not w thout substance; it presented
consi der abl e pl ausi bl e evidence that the elimnation of Mgis’
position was part of a massive reduction in force. But, there is
al so substantial, plausible evidence to support the nagistrate
judge’s finding that Pearle’s explanation was, instead, a pretext
for discrimnation. |t goes without saying that credibility
determ nations are “peculiarly within the province of the
district court” when it sits as a trier of fact. Kendall v.

Bl ock, 821 F.2d 1142, 1146 (5th Gr. 1987); see also Patterson v.
P.H P. Healthcare Corp., 90 F.3d 927, 933 (5th G r. 1996)
(internal quotation marks and citations omtted) (“Were the
court’s finding is based on its decision to credit the testinony
of one witness over that of another, that finding, if not
internally inconsistent, can virtually never be clear error.”),
cert. denied, = US |, 117 S. C. 767 (1997). W wll

declare testinony incredible as a matter of law only when it “is

so unbelievable on its face that it defies physical |aws”.
United States v. Casteneda, 951 F.2d 44, 48 (5th Gr. 1992)

(internal quotation marks and citation omtted). Contrary to



Pearl e’s assertion, McQuay’'s testinony does not cone close to
nmeeting that standard.

In sum because the nmagistrate judge s “account of the
evidence is plausible in light of the record viewed inits
entirety, [we] may not reverse it even though convinced that had
[we] been sitting as the trier of fact, [we] would have wei ghed
the evidence differently. Were there are two perm ssible views
of the evidence, the factfinder's choice between them cannot be
clearly erroneous.” Anderson, 470 U S. at 573-74.

B

Pearl e chal |l enges the danages on two grounds: back pay for
t he one-nonth period between Mgis’ accepting the ConpuCom of fer
and begi nning work; and conpensatory damages of $5,000. Although
| agree that the back pay award is not clearly erroneous, |
respectfully dissent fromaffirmng the conpensatory danmages;
under our precedent, Mgis failed to prove that she is entitled
to nore than nom nal danmages for enotional distress.

Under Title VII, as anended by the GCvil R ghts Act of 1991,
42 U.S.C. § 1981a(a)(1), “a Title VIl plaintiff who wi ns a back
pay award may al so seek conpensatory damages for future pecuniary
| osses, enotional pain, suffering, inconvenience, nental angui sh,
| oss of enjoynent of |ife, and other nonpecuniary | osses.”
Landgraf v. USI Film Products, 511 U S. 244, 253 (1994) (internal
quotation marks and citation omtted). In awarding the
conpensatory damages, the district court did not make supporting

findings. Pearle maintains that the award shoul d be reversed
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because M gis did not present any econom c, nedical, or
psychol ogi cal evidence to support the award.

In Carey v. Piphus, 435 U S. 247, 255-56 (1978), the Court
hel d that conpensatory damages such as for enotional harm caused
by the deprivation of constitutional rights may be awarded only
when the claimant submts proof of actual injury. Although Carey
refers to damage awards under 42 U.S.C. 8§ 1983, its reasoning
applies to clains for enotional harmunder 42 U S.C. § 1981.
Patterson, 90 F.3d at 938 & n.11. And, the sane standards apply
for Title VII enotional distress clainms. 1d. at 940.

Under Carey, a claimnt nust present testinony and/or other
evidence to show the nature and extent of enotional harm caused

by the alleged violation. Patterson, 90 F.3d at 938. Carey

st at ed:
We use the term “distress” to include nental
suffering or enotional anguish. Although
essentially subjective, genuine injury in
this respect may be evidenced by one’s
conduct and observed by others.... [Aln award
of damages nust be supported by conpetent
evi dence concerning the injury.
435 U.S. at 264 n.20. “In order to establish intangible |oss, we

recogni ze that Carey requires a degree of specificity which may
i ncl ude corroborating testinony or nedical or psychol ogi cal

evi dence in support of the damage award.” Patterson, 90 F.3d at
940. “Hurt feelings, anger and frustration are part of life.

Unl ess the cause of action nmanifests sone specific discernable
injury to the claimant’s enotional state, we cannot say that the

specificity requirenent of Carey has been satisfied.” |Id.
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The 1991 anendnents all owi ng conpensat ory danmages under
Title VII have been interpreted by the EEOC to require physical
mani festations in order to recover for enotional harm

Damages are avail able for the intangible
injuries of enotional harm such as enoti onal
pai n, suffering, inconvenience, nental
angui sh, and | oss of enjoynent of |ife.

O her nonpecuni ary | osses coul d include
injury to professional standing, injury to
character and reputation, injury to credit
standi ng, | oss of health, and any ot her
nonpecuni ary | osses that are incurred as a
result of the discrimnatory conduct. Non-
pecuni ary | osses for enotional harmare nore
difficult to prove than pecuniary | osses.
Emotional harmw |l not be presuned sinply
because the conplaining party is a victimof
di scrimnation. The existence, nature, and
severity of enotional harm nust be proved.
Enmotional harmnmay manifest itself, for
exanpl e, as sl eepl essness, anxiety, stress,
depression, marital strain, humliation,
enotional distress, |loss of self esteem
excessive fatigue, or a nervous breakdown.
Physi cal mani festations of enotional harm may
consi st of ulcers, gastrointestinal

di sorders, hair loss, or headaches.... The
Commi ssion will typically require nedica

evi dence of enotional harmto seek danages
for such harmin conciliation negotiations.

Patterson, 90 F.3d at 939 (quoting EEOC PaLicy Gubance No. 915. 002
8 II(A)(2), at 10-12) (first enphasis added; second enphasis in
original). “Qur standard of review for awards based on

i ntangi bl e harnms such as nental anguish is deferential to the
fact finder because the harmis subjective and evaluating it
depends consi derably on the deneanor of witnesses.” |d. at 937-
38 (internal quotation marks and citations omtted). “W ...
review the district court’s enotional danage award for abuse of

di scretion.” 1d. at 940.



The Patterson case, discussed by the majority, is
instructive in evaluating Mgis’' conpensatory damage award. In
Patterson, the district court awarded Brown $40, 000 for enotional
di stress under 8 1981 and awarded Patterson $150, 000 for
enoti onal damage, nental pain and suffering under Title VII. Id.
at 939, 940. The evidence submtted by Brown in support of his
claimfor enotional harmunder § 1981 consisted of the follow ng:
he testified that he felt “frustrated” and “real bad” for being
judged by the color of his skin; explained that the work
envi ronnent was “unbearable” and was “tearing ny self-esteem
down”; and “stated that it ‘hurt’ and nmade him *‘angry’ and
‘paranoid’ to know that his supervisor referred to [hin] as a
‘porch nonkey’ or a ‘nigger’ and generally thought that he was
inferior to white enployees.” |[|d. at 939.

Qur court held that this evidence was insufficient to
support anything nore than a nom nal damage award, because Brown
did not present evidence with the specificity required by Carey,
did not testify as to any mani festations of harmlisted by the
EECC policy statenent, and presented no corroborating testinony
or expert nedical or psychol ogi cal evidence of damages caused by
his all eged distress; no evidence suggested that Brown suffered
from sl eepl essness, anxiety, or depression; and, inmmediately
after his constructive discharge, he obtained other enploynent
for a higher wage. Patterson, 90 F.3d at 939-40.

As noted, Patterson sued the sane enpl oyer as did Brown.

Patterson’s enotional harm award was based on her testinony that
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her retaliatory firing enotionally scarred her, that she suffered
ment al angui sh during her unenploynent, and that she endured a

great deal of famlial discord arising fromhaving to | eave her

children while she worked in other areas. Id. at 940. Qur court
stated: “Qoviously, the retaliatory di scharge caused a
substantial disruption in Patterson’s daily routine.” Id. at

941. But, we concluded, again, that the evidence would not
permt anything nore than nom nal damages. 1d. W noted, again,
that the record contained none of the |isted evidentiary factors
in the EECC policy statenent; no corroborating testinony was
offered to support Patterson’s testinony;, no evidence suggested
that she was hum|iated or subjected to any kind of hostile work
environnent; there was no expert nedical or psychol ogical

evi dence to support a claimfor enotional harm and there was no
proof of actual injury. Id.

Mgis testified that the elimnation of her position was a
maj or i nconveni ence and burden because of financial obligations;
that she suffered froml|ow self-esteemas a result of being
term nated and not offered a position for which she felt
qualified, and because she had been out of the work arena for
several nonths; that it was “a very disconforting feeling”; that
not being allowed to work inpacted famly finances and that she
had to buy used furniture for her child; that she suffered from
“general anxiety, stress or anxiety attacks”; that it “caused

sone hardship on ny marriage”; that it was “mjor stress”, and a



“[l1]ot of crying, sleeplessness”; and that wondering whether she
could afford diapers and fornmula “was not fun”

The majority acknow edges that the evidence of nental
angui sh consists solely of Mgis’ testinony, but concludes that
her testinony of anxiety, sleeplessness, stress, narital
hardshi p, and | oss of self-esteemwas sufficiently detailed to
support $5,000 for nmental anguish. Even assuming that the
majority correctly interprets Patterson as not requiring nedical
evi dence or corroborating testinony, | cannot agree that Mgis’
testinony supports nore than a nom nal danages award.

First, Patterson and the EEOC policy statenent require proof
of a causal relationship between the discrimnatory conduct and
the enotional harm See Patterson, 90 F.3d at 938; id. at 939
(quoting EECC policy statenent). Unlike the plaintiff in
Far pel |l a-Crosby v. Horizon Health Care, 97 F.3d 803, 808-09 (5th
Cir. 1996), who testified that her enotional distress resulted
fromher superior’s harassnent, Mgis did not testify that the
enotional harm she clains to have suffered resulted fromillega
di scrim nation; indeed, one can conclude fromher testinony that
her enotional suffering would have been the sane had her position
been elimnated for non-discrimnatory reasons. Unfortunately,
and understandably, sone formof distress is inevitable with job
| oss. But, for recovery of nore than nom nal damages for such
distress, the law requires proof that it is caused by illegal

di scrimnation, not just the job |oss.



Second, pursuant to Patterson, Mgis’ evidence for nental
distress lacks the specificity required by Carey and is
insufficient to support anything nore than a nom nal danage
award. See Carey, 435 U S. at 266-67 (plaintiffs entitled to
recover “nom nal danmages not to exceed one dollar” for denial of
procedural due process, w thout proof of actual injury);
Patterson, 90 F.3d at 941 (vacating Title VII enotional distress
award and remanding to district court with instructions to award
nom nal danmages; anmount not specified); Archie v. Christian, 812
F.2d 250, 252 (5th Gr. 1987) (nodifying judgnent to hold
plaintiff entitled to receive one dollar in nom nal danages);
Davis v. West Community Hospital, 755 F.2d 455, 459 (5th Cr
1985) (remanding for entry of judgnment for nom nal damages of one
dollar); Irby v. Sullivan, 737 F.2d 1418, 1433 n. 30 (5th Gr.
1984) (even if no enotional danages are awarded, plaintiff
entitled to nom nal danages not to exceed one dollar if he has
been victimof intentional racial discrimnation). See also
Price v. City of Charlotte, 93 F. 3d 1241, 1246 (4th Gr. 1996)
(plaintiff’s failure to prove conpensatory damages for
constitutional violation “results in nom nal danmages typically
one dollar”), cert. denied, = US _ | 117 S. C. 1246 (1997).

Al though Mgis’ testinony nentioned sone of the factors in
the EEOC policy statenent (sl eeplessness, anxiety, stress,
marital strain, |oss of self-esteen), she admtted, on cross-
exam nation, that she had not nentioned any of those factors in

her pre-trial deposition. She admtted also that she had not
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sought counseling or therapy. There is no evidence that she was
hum |iated or subjected to a hostile work environnent. See
Patterson, 90 F.3d at 941; see also Bellows v. Anmoco G| Co., 118
F.3d 268, 277 n.28 (5th Cr. 1997) (Bellows’ testinony that
Anoco’s al l eged discrimnatory acts caused himto feel “less than
a man” and “ruined his reputation as a man” did not, “w thout
more”, sufficiently support an award of damages for enotional
harm, cert. denied, = US |, 118 S. . 739 (1998); Annis
v. County of Westchester, _ F.3d __ , 1998 WL 49317 (2d Cr
1998) (plaintiff’s testinony that she was humliated by the
gender discrimnation she endured and sought counseling for it is
insufficient to warrant an award of conpensatory damages because
“[s] he has not alleged any physical manifestations of her
enotional distress” and “introduced no affidavit or other
evi dence to corroborate her testinony”); cf. Farpella-Crosby, 97
F.3d at 808-09 (affirmng award of $7,500 conpensatory damages
based on plaintiff’s testinony about hostile work environnent,
harassnent, and abusive treatnent, corroborated by co-worker’s
testinony). She did not present any corroborating testinony and
did not offer any expert nedical or psychol ogi cal evidence of
damages caused by her clained distress. See Patterson, 90 F. 3d
at 939. Moreover, approximately two nonths after she was | ast
conpensated by Pearle, she resuned work at a higher salary than
she received at Pearle. See id. at 939-40.

In short, the district court abused its discretion by

awar di ng nore than nom nal damages to Mgis for enpotiona
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distress. Therefore, | respectfully dissent fromthe majority’s
affirmng that award.
C.

In his fee application, Mgis' counsel requested
approxi mately $110, 000 for 385.25 hours of work perfornmed by
attorneys and | egal assistants and $6,400 for costs. Mugis, 944
F. Supp. at 510. Over Pearle’ s objections, approximtely $81, 000
in fees and $4,300 in costs were awarded. Pearle chall enges
both; Mgis, one itemof disallowed costs.

In line with ny concurrence in reversing the attorney’s fee
award and remandi ng for further proceedings, | agree that the
magi strate judge, when adjusting the | odestar, abused his
discretion by failing to adequately consider the results obtained
as conpared to the relief sought.

However, | disagree with the majority’s inplicit concl usion
that, when calculating the |lodestar, the nagistrate judge did not
clearly err by including hours spent on unsuccessful clainms and
unnecessary discovery in pursuit of irrelevant evidence.
Concomtantly, | dissent fromallow ng costs for those
unsuccessful cl ains.

Finally, and perhaps nost inportantly, the majority fails to
gi ve sufficient guidance for reconsideration of the | odestar
adj ustnent on remand, particularly with respect to Mgis’ refusal
of the settlenent offer and the rel evance of the fees charged by
Pearle’s counsel. W should offer guidance on both, especially

the settl enent of fer subi ssue.



These issues inhabit famliar ground. For many years, that
terrain has been thoroughly and pai nstakingly anal yzed, checked,
swept, and probed. But, that does not ensure that new booby
traps have not been set while courts were not on guard. Perhaps,
because the ground is so famliar, courts have becone | ess
wat chful , | ess demandi ng, than they should be. Perhaps, things
have becone too routine, and courts have grown | ax. Perhaps,
courts need to return to the basic course, and re-walk this
ground. In doing so, the district court’s errors |oomlarge and
fatal.

1

For starters, it is well to renenber than only a reasonabl e
fee may be awarded. There is that word agai n —reasonabl eness.
Title VII provides, in pertinent part, that “the court, inits
discretion, may allow the prevailing party ... a reasonable
attorney’s fee ... as part of the costs”. 42 U S.C. § 2000e-5(k)
(enphasi s added).

Pursuant to the well-established, and equally well-known,
procedure for satisfying the statutory command that the
attorney’s fee be reasonable, the district court determ nes, and
then nultiplies, the nunber of hours reasonably expended on the
litigation by the reasonable hourly rates for the participating
|l awyers; it may adjust this “lodestar” in the light of the 12
wel | - known, rel evant case-related factors enunciated in Johnson
v. Ceorgia H ghway Express, Inc., 488 F.2d 714 (5th Gr. 1974).
See Farrar v. Hobby, 506 U S. 103, 114-15 (1992); e.g., Louisiana
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Power & Light Co. v. Kellstrom 50 F.3d 319, 323-24 (5th Cr.),
cert. denied, = US | 116 S. C. 173 (1995).

Admttedly, and as noted, “[a] request for attorney’s fees
should not result in a second major litigation.” Hensley v.
Eckerhart, 461 U. S. 424, 437 (1983). Nor do we require the
district court’s Johnson factor analysis “to be so excruciatingly
explicit ... that decisions of fee awards consune nore paper than
did the cases fromwhich they arose”. Louisiana Power & Light
Co., 50 F.3d at 331 (internal quotation marks and citation
omtted). On the other hand, when, as here, the fee request is
SO0 excessive, especially in the light of the neager results
achi eved, the request nust be given the closest scrutiny.

Hour and rate determ nations are reviewed only for clear
error, Louisiana Power & Light Co., 50 F.3d at 324; | odestar
adj ustnents, for abuse of discretion. 1d. at 329. As for the
latter, “the district court’s |odestar analysis [is exam ned]
only to determne if the [district] court sufficiently considered
the appropriate criteria”. 1d. (enphasis in original). O
course, the challenger “bears the burden of showing that [a
change] is warranted.” 1d.

As reflected in Farrar, 506 U S. at 115, the Johnson factors
for the | odestar adjustnent vel non hardly need repeating: (1)
required tinme and | abor; (2) issues’ novelty and conplexity; (3)
skill required to properly litigate them (4) whether attorney
had to refuse other work; (5) his customary fee; (6) whether fee

fixed or contingent; (7) whether client or case circunstances
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i nposed any tinme constraints; (8) anmount involved and results
obt ai ned; (9) experience, reputation, and ability of attorneys;
(10) whether case was “undesirable”; (11) type of attorney-client
relationship and whether it was |ong-standing; and (12) awards
made in simlar cases. Louisiana Power & Light Co., 50 F.3d at
329 (citing Johnson, 488 F.2d at 717-19).

In district court, Pearle objected to both the tine and rate
anounts, relying on (1) inadequacies in billing records; (2)
Mgis’ failure to prevail on her claimthat Pearle’s refusal to
of fer her a position in the Product Support G oup was
discrimnatory; (3) unnecessary work; (4) excessive tinme charged
for conpletion of routine tasks; and (5) |ack of novel or conpl ex
| egal issues. Mgis, 944 F. Supp. at 511-12.

The district court rejected Pearle’s contention that the
billing records were inadequate due both to the vagueness of the
description of services rendered and to counsel’s failure to
segregate the tine spent on various clains. It found that Pearle
had not identified any specific entries that were duplicative,
repetitive, or inherently unreasonable, and concluded that the
records were “nore than adequate”. |1d. at 512.

The district court acknow edged that Mgis’ clainms were
based on two different enploynent decisions, id. at 510; but, it
concluded that her clains were related. |d. Accordingly, it
rejected Pearle’s contention that 85.5 hours spent on
unsuccessful clainms should be excluded. 1d. It also rejected

Pearl e’s contention that 156.75 hours should be excl uded because
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they represented unnecessary or excessive tine and “clerical”
work. Id. at 513.

And, although the district court agreed with Pearle’s
assertion that the issues were neither novel nor conplex, it
di sagreed that the nunber of hours invested in the case was
unreasonable. 1d. It found significant defense counsel’s
billing Pearle over $200,000. Id. at 514.

The district court refused to award the requested hourly
rates of $300 for counsel and $70 for |egal assistants, reducing
themto $250 for |ead counsel, $200 for co-counsel, and $50 for
| egal assistants. |Id. at 514-15. (Pearle does not chall enge
t hese rates on appeal .)

The resulting | odestar was approxi mately $90, 000. But, the
district court found that “[t] he nonetary damages awarded to
[Mgis] sinply [did] not justify a fee award” in that anount,
because it “would constitute the type of windfall repeatedly
condemed by the Suprene Court and the Fifth Grcuit.” |d. at
516 (enphasis added). Therefore, based on the results obtained,
it reduced the | odestar —but, by only ten percent! 1|d.

Pearl e al so sought a reduction based on the contingent
nature of Mgis’' fee. Her contingent-fee contract provides for a
fee of 45% of the anmount recovered. However, it provides also
that, if fees are awarded in excess of that 45% Mgis fee
obligation is extinguished and her attorney keeps the fee

awar ded.



O course, a contingent-fee arrangenent does not
automatically limt the fee award, Blanchard v. Bergeron, 489
U S 87, 92 (1989). Nevertheless, “[t]he presence of a pre-
existing fee arrangenent nmay aid in determ ning reasonabl eness
[ because] [t]he fee quoted to the client or the percentage of the
recovery agreed to is helpful in denonstrating the attorney’ s fee
expectation when he accepted the case.” |d. at 93 (internal
quotation marks and citations omtted; enphasis added). Although
the contingent nature of the fee arrangenent may be considered in
determ ning whether to reduce the | odestar, a | odestar
enhancenent cannot be based on that factor. Gty of Burlington
v. Dague, 505 U.S. 557, 567 (1992).

Along that line, the district court refused to adjust
downwar d based on the contingent nature of the fee; nor would it
so adj ust because of the case’s desirability (Pearle clainmed
that, for applying the “undesirability” Johnson factor, the case
was, in fact, desirable). Mgis, 944 F. Supp. at 516-17. As a
result, the court determned that Mgis was entitled to fees of
$80, 718. 75.

| agree with Pearle that the district court clearly erred by
awarding fees to Mgis as the prevailing party on all issues and
abused its discretion by not giving due weight to the nost
critical Johnson factor —the relationship between relief sought

and obtained —as required by Farrar, 506 U S. at 114.
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Hensl ey states that a “district court ... should [,inter
alia,] exclude from|[the] initial fee calculation [,the
| odestar,] hours that were not reasonably expended”, and that the
prevailing party’s counsel “should rmake a good-faith effort to
exclude froma fee request hours that are excessive, redundant,
or otherw se unnecessary, just as a lawer in private practice
ethically is obligated to exclude such hours fromhis fee
subm ssion.” 461 U S. at 434 (internal quotation marks omtted).
Pearle’s attack on the | odestar concerns unsuccessful cl ains,
di scovery as to irrel evant evidence, and inadequate billing
records.

i

Citing Hensley, the Suprene Court stated in Gty of

Burlington, 505 U S. at 565: “[T]he statutory |anguage limting

fees to prevailing ... parties bars a prevailing plaintiff from
recovering fees relating to clainms on which he lost”. Hensley
provi des that, when a plaintiff succeeds on sone, but not all, of

her clainms, “two questions nmust be addressed”: (1) whether “the
plaintiff fail[ed] to prevail on clains that were unrelated to
the [successful] clainms”; and (2) whether “the plaintiff
achiev[ed] a level of success that nakes the hours reasonably
expended a satisfactory basis for nmaking a fee award”. Hensl ey,
461 U. S. at 434.

The object of the first question is to determ ne the
successful and unsuccessful clains, and the degree to which such

clains are related; as stated, generally, it can and should be
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answered in the | odestar calculation prior to any adjustnent.
See id. at 434-35 (fees should not be awarded for unrel ated
unsuccessful clainms). But, if those clains are so interrel ated
that no distinction can be nmade as to the tine spent on each,
“the district court’s focus should shift to the results obtained
and adjust the | odestar accordingly”. Louisiana Power & Light
Co., 50 F.3d at 327 n. 13.

The second question addresses the degree of success achieved
on the successful clains and, generally, is nore appropriately
considered in determning the | odestar adjustnent. See Hensl ey,
461 U. S. at 440 (“[T]he inquiry does not end with a finding that
the plaintiff obtained significant relief. A reduced fee award
is appropriate if the relief, however significant, is limted in
conparison to the scope of the l[itigation as a whole.”); Farrar,

506 U.S. at 114 (internal quotation marks and citations omtted)

(“if ... plaintiff has achieved only partial or |imted success,
[the | odestar] nmay be ... excessive”; “[w here recovery of
private damages is the purpose of ... civil rights litigation, a

district court, in fixing fees, is obligated to give primry
consideration to the anount of damages awarded as conpared to the
anount sought”).

Qobvi ously, the extent to which successful and unsuccessf ul
clains are related is crucial in determ ning whether fees nay be
awarded for work on the latter. Hensley addresses four
si tuations. First, when a plaintiff presents “distinctly

different clains for relief that are based on different facts and
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| egal theories, ... work on an unsuccessful claimcannot be
deened to have been expended in pursuit of the ultimate result
achi eved”; accordingly, “no fee may be awarded for services on
t he unsuccessful clainf. Hensley, 461 U S. at 435.

Second, when the clainms “involve a common core of facts[,]
or [are] based on related legal theories[,] [much of counsel’s
time will be devoted generally to the litigation as a whol e,
[and] it [will be] difficult to [separate] the hours expended [on
each claim”; in such cases, “the district court should focus on
the significance of the overall relief obtained ... in relation
to the hours reasonably expended’”. |d. (enphasis added).

Third, when “a plaintiff has obtained excellent results,
the fee ... should not be reduced sinply because the plaintiff
failed to prevail on every contention.” |d.

And, finally, if “a plaintiff has achieved only partial or

limted success, the [lodestar] may be ... excessive[,] ... even
whe[n] the ... clainms were interrelated, nonfrivolous, and raised
in good faith.” 1d. at 436.

Congress has not authorized an award of fees
whenever it was reasonable for a plaintiff to
bring a |l awsuit or whenever conscientious
counsel tried the case with devotion and
skill. Again, the nost critical factor is
t he degree of success obtai ned.
| d. (enphasis added).
As the district court and Mgis’ opening statenent
acknow edged, her clains were based on two different enpl oynent
decisions by Pearle: to elimnate her position; and not to offer
her another, 944 F. Supp. at 510. Mgis was successful on the
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first, but not the second. Nevertheless, because the district
court found that both clainms involved conmon facts or derived
fromrelated |l egal theories, it included in the |odestar al
hours spent pursuing both clains.

The majority assunes arguendo that Mgis is correct in
claimng her action cannot be broken into separate clains; and,
therefore, it nentions Mgis’ failure to prevail on her claim of
discrimnation in Pearle’'s refusal to offer her a position in the
Product Support Goup only in its discussion of the |odestar
adj ust nent under the eighth Johnson factor (anount involved and
result obtained). (In fact, as noted in its discussion of the
cost award, discussed infra, the majority apparently considers
the refusal to offer another position to have been of sone
evidentiary value for the position elimnation claim) In ny
view, Hensley requires that tinme spent on the unsuccessful claim
shoul d be deducted prior to calculating the | odestar, rather than
when | ater considering whether to adjust the | odestar based on
t he degree of success achieved.

The factual circunstances surrounding the decision to
elimnate Mgis’ position in the Corporate Systens G oup and the
decision not to offer her a position in the Product Support G oup
were made at different tinmes and by different decision-nakers,
are easily distinguishable froman evidentiary and preparation
standpoint, and are not so interrelated that it would be

difficult to distinguish between the work done on each cl aim



Concerni ng her successful claim(position elimnation),
Mgis relied on her testinony and that of G aves, McQuay and
Rodri guez, whom she al so deposed. She al so deposed G eseki ng,
Schwartz, and Smth; Smth did not testify at trial, and
G eseking's and Schwartz’s trial testinony was curtail ed because
of the court’s exclusion of non-pregnancy-rel ated evidence,

di scussed bel ow, and evi dence regardi ng persons who were not
deci si on- makers.

For her unsuccessful claim(not offered another position),
Mgis relied primarily on her testinony and that of Boswell and
Marshal |, whom she al so deposed. Although M gis subpoenaed
Mel i ssa Kinnear, she neither called her as a witness nor deposed
her. Graves testified also about this claim he and Mgis were
the only wi tnesses whose testinony was rel evant to both clains.
As stated, with the exception of Gaves and M gis, none of these
W t nesses offered any testinony that contributed to the success
of Mgis position elimnation claim

Mgis is not entitled to attorney’s fees for the hours spent
in pursuing this unsuccessful claim and, therefore, the district
court clearly erred in including themin the | odestar.

ii.

Pearl e asserts further that Mgis’ counsel should not be
conpensated for discovery relevant only to general sex (as
opposed to pregnancy) discrimnation (including general hostility
toward gender, and Pearle’s managerial attitude toward fermal e and

mnority enployees). As noted, such evidence was excluded at
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trial. But, the magistrate judge did not exclude tinme spent on
such di scovery; and the majority does not address Pearle’s
contenti on.

For exanple, on 25 January 1996, counsel charged 9.25 hours
for “preparation for, and deposing, Mark MQuay, Russell Smth,
Rosi e Rodriguez, and Carole Schwartz; review notes of sanme and
dictation.” (Enphasis added.) And, counsel charged 6.75 hours
on 22 February 1996 for preparing for, and deposing, Doris
G eseking and Barry Boswell, and review of notes regardi ng sane.
It is inpossible to tell fromthese entries how many of those
hours were related to G eseking and Schwartz, whose tria
testi nony was severely curtailed, as noted, after the court
refused to allow Mgis to elicit testinony fromthem about sex
discrimnation unrelated to pregnancy, such as Pearle’ s attitude
toward wonen generally.

Surely, prior to discovery, Mgis’ counsel researched the
adm ssibility of such general sex discrimnation; it is not
probative of pregnancy discrimnation. See Todd v. Inn
Devel opnment & Managenent, Inc., 870 F. Supp. 667, 671 n.4 (D.S.C
1994) (affidavit stating that enployer had a consistent pattern
of firing femal e enpl oyees and replacing themw th nmal e enpl oyees
fails to address issue of pregnancy discrimmnation). See also
Kelly v. Boeing Petrol eum Services, Inc., 61 F.3d 350, 357-58
(5th Gr. 1995) (derogatory remarks about race, sex, and nationa
origin not probative of discrimnation on basis of disability);

E.EEO C v. Ackerman, Hood & McQueen, Inc., 956 F.2d 944, 948
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(10th Cr.) (inquiry is “whether ... enployer treats pregnancy or
pregnancy-rel ated conditions differently than other nedical
conditions”; thus, appropriate “conparison is ... between
pregnant and nonpregnant workers, not between nen and wonen”),
cert. denied, 506 U S. 817 (1992); Rauh v. Coyne, 744 F. Supp.
1181, 1183 (D.D.C. 1990) (evidence of racial aninus excluded in
case alleging discrimnation on basis of sex and marital status).

At trial, each time Mgis’ counsel sought to introduce
evi dence of general sex discrimnation, the magi strate judge
ruled that it was not adm ssible, absent sone case authority that
ot her gender-rel ated evidence was relevant in a pregnancy
di scrimnation case. Although counsel stated that he would
provi de such authority, it does not appear that he did so. 1In
any event, as noted, the evidence was not admtted. Yet tine
spent on discovery on this area was included in the | odestar.
Where is reason?

Because these tasks did not contribute to the favorable
result on the position elimnation claim the hours devoted to
them are not conpensable. Accordingly, the district court
clearly erred by including themin the | odestar. See Hensl ey,
461 U. S. at 436.

i,

Along this line, Pearle maintains that, in order to enable
identification of distinct clains, Mgis’ counsel’s records do
not adequately descri be and disclose the work, and that the court

abused its discretion by not requiring Mgis’ counsel to provide
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nore detail. Again, the majority does not address this
contention. Based on ny review of the billing records, | agree
that it is difficult to determ ne the nunber of hours spent on
each claim For exanple, the 9 June 1996 entry is for 10.75
hours for “continued trial preparation, and outline of testinony
for plaintiff, Boswell, Gaves, Marshall; lengthy conference with
client, and case wal k-through; t/c with B. Jones re exhibits;
research re maternity | eave cases”. It is inpossible to tell how
much of this time involved outlining the testinony of Boswell and
Marshal |, whose testinony, as noted, was relevant only as to

M gi s’ unsuccessful claim Oher entries suffer fromthe sane
defi ci ency. O course, it is within the district court’s sound
di scretion whether additional detail is necessary in order to
accurately determ ne the nunber of conpensable hours for the

| odestar. However, it is the duty of the party seeking a fee
award to submt evidence supporting the tinme spent and to
“maintain billing tine records in a manner that will enable a
reviewing court to identify distinct clains”. Hensley, 461 U. S.
at 433, 437. \Were the docunentation is inadequate, the district
court may reduce the fee accordingly. Louisiana Power & Light
Co., 50 F.3d at 324. See also Von Clark v. Butler, 916 F.2d 255,
259 (5th Gr. 1990) (“Absent a reliable record of the tine
expended on the prevailing claim it is within the discretion of
the district court to determ ne a reasonabl e nunber of hours that
shoul d have been expended in pursuing the claimon which the

party prevailed.”).



b.

Concerning the evaluation of the Johnson factors in
adjusting the |lodestar, Pearle clains, and the majority agrees,
that the magistrate judge failed to give proper weight to the
nmost critical factor: degree of success obtained. See Farrar,
506 U.S. at 114 (internal quotation marks and citation omtted)
(enphasi s added) (“the nost critical factor in determning the
reasonabl eness of a fee award is the degree of success
obtai ned”). As stated, however, further guidance should be
provi ded for reconsideration of the | odestar adjustnent on
remand. Specifically, the majority addresses neither the
rel evance of Mgis' rejection of the settlenent offer nor whether
it is appropriate to consider the attorney’s fees incurred by
Pear| e.

In pre-trial disclosures and di scovery responses, Mgis
stated that she sought $25,000 in back pay and $300, 000 each in
conpensatory and punitive danmages. The 1991 anendnents to Title
VI| provide, however, that the sum of conpensatory and punitive
damages shall not exceed $300,000. 42 U S.C. § 198la(b)(3). In
any event, at trial, she sought far less: back pay and benefits;
and $50, 000 each for conpensatory damages (humliation, |oss of
sel f-esteem i nconveni ence, and angui sh) and punitive damages.

It hardly bears rem nding that she was awarded far, far |ess than
that: only $7,233.32 in back pay and benefits and $5, 000 in

conpensatory damages, and no punitive danmages. She al so sought,



and obtained, a declaratory judgnent that Pearle engaged in
di scrimnatory practices.

In that | would hold that Mgis is entitled to only nom nal
conpensat ory damages, rather than $5,000, this obviously would
substantially inpact her degree of success. Accordingly, |I would
hold that, on remand, the district court should reconsider this
degree of success factor after it re-calculated the | odestar (had
my view prevailed, that recal cul ati on woul d i nclude deducti ng
time spent on unnecessary tasks and on Mgis’ unsuccessful claim
as di scussed supra).

But, nmy view has not prevailed. The majority remands only
for reconsideration of the degree of success factor. |In that
regard, | would offer the foll ow ng gui dance.

Had ny view been adopted by the majority, then tinme spent in
pursuit of Mgis’ unsuccessful claimand on other unnecessary
tasks woul d have been deducted in calculating a new | odestar.
Next, the district court, on considering this degree of success
factor in adjusting that new (recal cul ated) | odestar, would have
taken into account only the degree of success obtained for the
successful claim avoiding duplication of the considerations used
to determ ne the hours reasonably expended when recal cul ating the
| odestar. See Shipes, 987 F.2d at 320 (“district court nust be
careful ... not to double count a Johnson factor already
considered in calculating the | odestar”). The purpose of this

inquiry is to determ ne whether the (new) | odestar should be



adjusted and, if so, how nuch, in the light of the results
obtai ned in conparison to the relief sought.

But, again, the majority is not requiring a recal cul ati on of
the | odestar. Therefore, in adjusting it on remand, the district
court is not faced with this doubl e-counting problem
Accordi ngly, on remand, the adjustnent should be even greater
than it would have been had a new, snaller |odestar been
cal cul at ed.

As was the case in Farrar, the outcone of this litigation
affects only the parties. It did not result in a significant
| egal pronouncenent that will benefit society; instead, it
“acconplished little beyond giving [Mgis] the noral satisfaction
of knowi ng that a federal court concluded that [her] rights had
been vi ol ated” and conpensating her for a relatively short period
of unenploynent. See Farrar, 506 U. S. at 114 (internal quotation
marks and citation omtted). As noted supra, the Suprene Court
has stated that, “[w here recovery of private damages is the
purpose of ... civil rights litigation, a district court, in
fixing fees, is obligated to give primary consideration to the
anount of damages awarded as conpared to the anount sought.” |d.
at 114 (enphasis added). |In this regard, and as the magi strate
j udge recogni zed, although Mgis testified that a declaration
that Pearle violated the Iaw was equally as inportant to her as
damages, that fact, standing alone, would not justify an award of

attorney’s fees. See id.; Mgis, 944 F. Supp. at 516.



Accordingly, primary consideration nmust be given to a conparison
of the damages anpbunts sought and received.

Al t hough the magi strate judge acknow edged, pursuant to
Farrar, that the degree of success is the nost critical factor in
determ ning the reasonabl eness of the fee award, he reduced it by
only ten percent (from $89, 687.50 to $80, 718. 75), despite the
fact that Mgis recovered only a fraction of the damages sought.
Accordingly, despite stating that a $90,000 fee “would constitute
the type of windfall repeatedly condemmed by [both] the Suprene
Court and” our court, the district court neverthel ess concl uded,
sonehow, that a $81,000 fee would not. Mgis, 944 F. Supp. at
516. And, although the district court conplied with Farrar’s
directive to consider Mgis’ limted success, its opinion does
not explain why such a mnor reduction is sufficient to prevent a
wi ndfall. See Louisiana Power & Light Co., 50 F.3d at 330. |Its
opi nion reflects, however, that the district court may have been
i nfl uenced by the settlenent anount offered M gis.

The magi strate judge stated that, because Mgis received
$12,233. 32 in damages, and Pearl e never offered nore than $10, 000
to settle, Mgis’ counsel “should not be unduly penalized because
his client pursued a course of action that resulted in a greater
recovery.” Mugis, 944 F. Supp. at 516. In that reason and
reasonabl eness are at stake, | do not understand the district
court’s rationale. Because | believe that Mgis should have
recovered only nom nal danmages for enotional distress, her total

danmages woul d be |l ess than the $10,000 offered four nonths before
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trial. In any event, it is quite debatable, at least to ne, that
the relatively small anmount awarded over the $10,000 is a
“greater recovery”, especially when one considers the greater
price paid in tinme and noney by the parties, counsel, and federal
court systemin order for Mgis to gain that slight increnent.
Agai n, reasonableness is lost. As nentioned, the majority does
not address the relevance of Mgis’ refusal to settle.

I n Sheppard v. Riverview Nursing Center, Inc., 88 F.3d 1332
(4th Gr.), cert. denied, = US |, 117 S. . 483 (1996),
the Fourth Circuit stated that a court may consider a plaintiff’s
rejection of a settlenent offer as one of several factors
affecting its fee award. |d. at 1337. Sheppard was a m xed-
notives case in which the plaintiff proved that pregnancy
discrimnation played a part in her discharge, but the enpl oyer
est abl i shed that, absent discrimnation, it would have reached
t he sanme deci si on.

In such cases, Title VII, as anended by the Cvil Rights Act
of 1991, provides that the court “may” grant attorney’s fees. 42
U S C 8§ 2000e-5(g)(2)(B). Because this is not a m xed-notives
case, the fee award is governed by § 2000e-5(k), which, as noted
earlier, provides simlarly that “the court, in its discretion,
may allow the prevailing party ... a reasonable attorney’ s fee

as part of the costs.” (Enphasis added.)

In that a fee award is discretionary under both provisions,

| see no reason why consideration of settlenent offers should not

be the sanme under both. After all, “where a rejected settl enent
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of fer exceeds the ultinmate recovery, the plaintiff —although
technically the prevailing party —has not received any nonetary
benefits” fromher attorney’s post-offer services. See Marek v.
Chesny, 473 U.S. 1, 11 (1985). The sane reasoni ng applies where,
as here, the award is only slightly greater than the offer.
Because | agree with the Fourth Crcuit that such consideration
w |l further Farrar’s concerns about the degree of success
achieved by the plaintiff, I would hold that a court may consi der
a plaintiff’s rejection of a settlenent offer (as well as a
plaintiff’s settlenent denmands) as a factor in making the degree
of success and other relevant evaluations for its discretionary,
reasonabl e fee award.

This action was filed in February 1995; the offer was made
approximately a year later; and trial took place about four
months after that. Mgis asserts that the settlenent offer was
unr easonabl e because it was not made until four nonths before
trial and covered not only her clains, but also attorney’s fees
and costs, and included, as well, non-nonetary, prohibitory
matters (such as M gis agreeing never to seek enploynent with
either Pearle or any affiliated entities in the future). At that
time, the fees, at the later allowed $250 hourly rate (which
seens quite high for this case), would have total ed $30, 000, and
t he costs exceeded $2,000. M gis concludes, therefore, that the
offer was effectively no offer at all, because it “was | ess than
one-fourth of the nonetary value of the case at the tine the

of fer was nmade”. (Enphasis in original.) (The offer having been
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rejected, the ultinmate fee award of $81, 000 provi ded an
additional $51,000 to Mgis’ counsel for effort that gained Mgis
very little, but gained her counsel a great deal.)

O course, if the fees of $30,000 are deducted fromthat
cal cul ation, the settlenent offer, at |least in nonetary terns,
was nore than Mgis’ |ost pay and benefits. At oral argunent in
our court, her counsel persisted in including his fees in
calculating the “value” of Mgis’ case. Needless to say, counse
errs by calculating the value of a case, for settlenent purposes,
fromhis, rather than his client’s, perspective. Having entered
into a contingent-fee agreenent, the value of his fees, for
settl enment purposes, is the percentage of his client’s recovery
that he contracted to accept, not the anount that m ght be
awarded if the case is not settled. And, again needless to say,
the settlenent decision is the client’s.

As discussed, Mgis fee agreenent permts counsel to keep a
fee award if it exceeds 45% of M gis’ maxi mumrecovery. Surely,
bot h when he took the case, and when the settlenent offer was
made, her counsel had good reason to feel that any recovery would
be relatively low first, as shown, liability vel non was a cl ose
question; second, Mgis nmaxi mum back pay was quantified |ong
before she filed this action (began working for another at higher
sal ary approximately two nonths after |ast paid by Pearle and
four weeks before action filed); and third, recovery of a large

anount on Mgis’ conpensatory and punitive damages clains had a



smal | chance of success. Accordingly, it is quite arguable that
this case was fee, not client, driven.

Along this line, one possible scenario would be a hope held
by M gis and/or her counsel that the fee award woul d exceed 45%
of her recovery; if so, they would both win —she woul d keep al
of the award and he woul d have a nuch larger fee. Surely, the
fee-shifting provision in Title VI was not neant for this.
Wiere is reason? Were is reasonabl eness?

Qobvi ously, another possible scenario for pressing forward
with the case, and running up the excessive anount of tinme and
expenses by Mgis’ counsel, was that Mgis, acting on, or
agai nst, the advice of counsel, felt that her potential danages
far exceeded the $10,000 offered. This, of course, was Mgis’
choi ce, however ill-advised and costly. She, not her attorney
(but, 1 assunme, based on his counsel), rolled the dice. But,
when you ganble, you win or you | ose. And when the client |oses,
a contingent fee counsel nust lose as well. (O, at |east,
should I ose. That is not the case here. Reason has taken a back
seat.)

This is the underlying purpose of Farrar’s focus on the
degree of success: “to prevent a situation in which a client
receives a pyrrhic victory and the | awers take a pot of gold”.
Sheppard, 88 F.3d at 1339; see also Gty of Burlington, 505 U S
at 563 (federal fee-shifting statutes “were not designed as a
formof economc relief to inprove the financial |ot of

| awers”). Therefore, in order to prevent this wndfall to
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counsel, | think the court, on remand, should give considerabl e
weight to this rejection-of-settlenent-offer factor, and,
accordingly, greatly adjust the |odestar downward.

To counter Pearle’s windfall-charge, Mgis points out that
Pearle was billed $206,000 in fees and $14,671 in expenses. She
asserts that Pearle’s attorneys’ expenditure of tinme (1,000
hours) and their fees and expenses (approximtely $220,000) are
further evidence that her request and the award were reasonabl e.
Pearl e noved for a protective order against disclosure of
docunents and testinony by its counsel regarding such fees, on
the ground that Mgis' attenpt to put those fees at issue was
groundl ess and constituted harassnent. Al though the record
contains no ruling on this notion, it apparently was deni ed, at
least in part, in that, at the hearing on the fee application,

M gis’ counsel was permtted to question defense counse
extensively about the fees charged Pearl e.

The district court’s opinion refers also to the fees by
Pearle’s counsel. 944 F. Supp. at 513-14. Because that
reference appears in the section of the opinion rejecting
Pearle’s contention that the nunber of hours was unreasonabl e
because this case involved no novel or conplex issues, it is
unclear what, if any, effect it had on the district court’s
overal |l reasonabl eness determ nation. The majority refers to the
magi strate judge’s notation that Pearle amassed over $200, 000 in

attorney’ s fees, but does not discuss whether consideration of



those fees is appropriate in determ ning the reasonabl eness of
Mgis' fees.

| would hold that Pearle’ s counsel’s fees are not rel evant
in determ ning whether Mgis’ counsel’s fees are reasonable in
relation to the degree of success obtained. Twenty years ago,
this was expl ai ned nost adequately by the Seventh Circuit in
M rabal v. General Mtors Acceptance Corp., 576 F.2d 729 (7th
Cr.), cert. denied, 439 U S. 1039 (1978):

[ A] given case nay have greater precedentia

val ue for one side than the other. Al so, a

plaintiff’s attorney, by pressing

questionable clains and refusing to settle

except on outrageous terns, could force a

defendant to incur substantial fees which he

| ater uses as a basis for his own fee claim

Mor eover, the anount of fees which one side

is paid by its client is a matter involving

various notivations in an on-going attorney-

client relationship and may, therefore, have

little relevance to the val ue which

[plaintiff’s attorney] has provided to his

clients in a given case.
ld. at 731. See also Sanuel v. University of Pittsburgh, 80
F.R D. 293, 294 (WD. Pa. 1978) (enphasis added) (“the nunber of
hours required by opposing counsel to defend a claimhas little
rel evance to the reasonabl eness of the nunber of hours which
plaintiffs’ counsel devoted to pursuing a cause of action on
behal f of a plaintiff in a given case”).

This case certainly appears to be a classic exanple of “the
tail (attorney’s fees) wagging the dog (the nerits)”. Attorneys
serve clients to help (it is assuned) resolve disputes (the
sooner the better); clients and cases don’t exist to serve —much

| ess, to save —attorneys.



It is fervently hoped that, on remand, the re-eval uation of
t he Johnson degree of success factor will result in restoring the
proper reality and proportion —will result in restoring reason
and reasonabl eness —to this case. It is nost regrettable that,
first, there will not also be a recal culation of the | odestar.

C.

M gis requests fees of $7,500 for this appeal (30 hours at
$250 per hour, excluding her cross-appeal), an anount that woul d
exceed the total anmount M gis would recover, had the conpensatory
danmages been reduced from $5,000 to a nom nal anount. Although
her counsel was successful (prevailed) in defending on liability,
back pay, conpensatory danages, and al |l owed costs, he was
unsuccessful, to a large extent, as to the attorney’'s fee award.

The majority does not address this request. Cbviously, an
award of $7,500 woul d be unreasonabl e and constitute an
addi tional wndfall to counsel.

2.

Anmong ot her allowed costs, Mgis was awarded those
associated with five depositions taken in connection with her
unsuccessful not-offered-another-position claim Mgis, 944 F.
Supp. at 517. The district court did not allow w tness and
process fees for two witnesses who did not testify at trial,
$170.13 for a copy of Mgis’' deposition videotape (the subject of
her cross-appeal), and expenses related to conputerized | egal
research, courier fees, postage, and photocopyi ng expenses. |d.

at 517-18. Total awarded costs, other than attorney’s fees, were
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$4,297.32. 1d. at 518. “We will reverse ... only on a clear
show ng of abuse of discretion.” See Fogleman v. ARAMCO (Arabi an
Anerican Ol Co.), 920 F.2d 278, 285 (5th Gr. 1991).

a.

Pearl e disputes the award of costs for the pursuit of Mgis’
unsuccessful not-offered-another-position claim The majority
concludes that, “[e]ven assumng that it is feasible to segregate
costs by the two clains Mgis prosecuted, Pearle Vision’s refusal
to rehire her in a new position was arguably of evidentiary val ue
to the claimon which she did prevail -- discrimnation in her
termnation -- even if the refusal to rehire her was not itself
found to be a separate Title VIl violation.” M. Op. at 15.

As stated supra, the factual circunstances surroundi ng
M gi s’ successful position-elimnation claimand her unsuccessful
not - of fered-another-position claimare easily distinguishable
froman evidentiary and preparati on standpoint. The decisions
were made at different tinmes by different decision-nmakers, and
nmost of the witnesses who testified regarding the unsuccessf ul
claimoffered no testinony that contributed to the success of her
position- elimnation claim Accordingly, for the sanme reasons
that attorney’s fees for the unsuccessful claimshould not have
been awarded, costs associated with pursuing it are not
reasonabl e and shoul d have been disal | owed.

b.
| agree that the district court did not abuse its discretion

by disallowing Mgis request for $170.13 for her deposition
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vi deot ape copy. Perhaps, as part of trial preparation, counsel
wanted the tape to observe Mgis’' facial expressions, or other
body | anguage, or voice level. But, surely, he was present when
she was deposed and coul d have nade those observations then.

Per haps counsel wanted it so that Mgis could watch it in order
to better prepare to testify. One can only wonder.

But, nore inportantly, in the light of the small nonetary
anount at stake, conpared to the cost in judicial resources and
to the parties in resolving this issue, one can al so only wonder
—indeed, marvel —why this cross-appeal was taken. At oral
argunent, Mgis’ counsel stated it was because of the |arger
i ssue —awardi ng costs for videotapes. But, the |arger issue was
not at hand. Cbviously, counsel should have saved this question
for when it is at issue; at stake was only a copy of Mgis’ (the
plaintiff’s) deposition.

What ever the reason counsel wanted the copy, the copy was
not necessary. And, to say the |least, the cross-appeal is nost
i nappropriate. (An adage cones to m nd: “whenever sonmeone says,
‘“it’s not the noney, it’'s the principle’ ... it’s the noney!”)
Accordingly, I would have required Mgis’ counsel to show cause
why sanctions shoul d not be inposed.

L1,

For the foregoing reasons, | concur in affirmng liability,
back pay, and denial of the videotape copy cost; and in reversing
the attorney’s fee and remandi ng for reconsideration. But, as to

that fee, I would offer far nore gui dance, especially on the

- 61 -



settlenent-rejection factor. And, | respectfully dissent from
the affirmance of the conpensatory damages, from all ow ng
attorney’s fees and associ ated costs for the pursuit of Mgis’
unsuccessful not-offered-another-position claim and from not
requiring the |lodestar to be otherw se recal cul ated on remand to
i nclude only the hours reasonably expended.

W wring our hands and decry the increase in litigation and
attendant costs and ot her excesses, such as frivol ous and
exor bitant clains, and sky-high, unrealistic, and otherw se
unr easonabl e nonetary demands and fees. W benpan the too often
seen lack of civility and professionalismand ethics, as well as
the pursuit by sone | awers of, not excellence, but nunbing
medi ocrity, consistent with the heral ded “dunbi ng of Anmerica”.
Yet, we seem unable or, worse still, unwilling to do anything
about it. Instead, we ask why we have this | ack of both reason
and reasonabl eness. The answers have been with us fromthe

begi nni ng; two, anong many, cone quickly to mnd: “power fills a

vacuuni, and “noney nakes the world go-around”. Reason and
reasonabl eness can be restored; but, only when we are willing to
do so.

| close as | began. Perhaps this |engthy, back-to-the-
basics analysis will aid in hel ping spark a new —and nuch
needed —Il ook at Title VII damages and fee awards. \Watever the
case, of this | amcertain: Title VI was not neant to be used
as it has been in this case. It was neant to correct certain

di scrimnatory wongs and to provi de reasonabl e conpensation to
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those injured and, when deened appropriate, their counsel. This
case has gone far, far afield. The result is far from being

reasonable. In fact, it is beyond reason; hence, beyond the | aw.



