United States Court of Appeals,
Fifth Grcuit.
Nos. 96-11088, 96-11463.
SUTTER CORPORATIQON, a California corporation, Plaintiff-Appellee,
V.

P & P INDUSTRIES, INC., an Cklahoma corporation; Janes Patton,
an i ndividual; and Paul Patredis, an individual, Defendants-

Appel | ant s.
Cct. 27, 1997.

Appeals from the United States District Court for the Northern
District of Texas.

Before POLITZ, Chief Judge, and BENAVIDES and PARKER, G rcuit
Judges.

ROBERT M PARKER, Circuit Judge:
| .
Facts & Procedural History

Thi s case presents an opportunity to resol ve several questions
regarding the appropriate district court to confirm or vacate an
arbitration award under the Federal Arbitration Act ("FAA"), 9
US C 88 9 and 10. The appellee Sutter Corporation ("Sutter")
manuf act ures post-operative rehabilitation devices. On March 1,
1993, P & P Industries, Inc. ("P &P"), formed by Paul Patredis and
Janes Patton, entered into an exclusive Agency Agreenment wth
Sutter, whereby P & P would represent (sell and rent) Sutter's
products for a period of five years with the option to renew for
two nore five year periods. On  August 14, 1995, Sutter
unilaterally termnated its agreenent with P & P and allegedly

hired away all of P & P's sales staff. On that date Sutter



delivered to P & P a demand for arbitration, filed with the
American Arbitration Association ("AAA'") in Dallas, Texas, on
August 10, and a conplaint to conpel arbitration, filed in the
Federal District Court for the Southern District of California on
August 11, 1995.1

On August 17, 1995, P & P filed an action against Sutter in
the Federal District Court for the Western District of Cklahoms,
alleging that Sutter had materially breached the Agency Agreenent
("contract clainms") and had commtted various tortious acts at the
time of the breach ("tortious interference clains"). Sutter noved
to stay the action in Cklahoma pending arbitration under 8 3 of the
Federal Arbitration Act ("FAA").2 The contract between Sutter and
P & P contained an arbitration clause which provided that:

[a]l ny controversy, claim or breach arising out of or relating

to this Agreenent which the parties are unable to resolve to

their nutual satisfaction shall be resolved by arbitration

before the American Arbitration Association, in the office of

22EN¢S§?Fiation nearest the principal place of business of

P &P admtted that its contract clainms were arbitrabl e but argued

that the tortious interference clainse were not. The Gkl ahoma

The record does not indicate what happened to Sutter's suit
in California, but P & P in its initial brief states that the
federal district court in California declinedto conpel arbitration
citing a lack of jurisdiction.

2FAA 8 3 provides that: "[i]f any suit ... be brought in any
of the courts of the United States upon any issue referable to
arbitration under an agreenent in witing for such arbitration, the
court in which such suit is pending, upon being satisfied that the
i ssue involved in such suit ... is referable to arbitration under
such an agreenent, shall on application of one of the parties stay
the trial of the action until such arbitration has been had in
accordance with the terns of the agreenent ..." 9 U S. C § 3.
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district court disagreed, stayed P & P's action and submtted the
entire matter to arbitration. The Gkl ahoma district court's order
staying P & P's action pending arbitration was interlocutory and
was not i mredi ately appeal abl e under the FAA. 9 U S.C. § 16. Left
wth no other choice, P & P agreed to arbitration under a
reservation of the right to appeal the Cklahoma district court's
determ nation of the arbitrable issues. Further, P & P refused to
concede that the arbitration woul d be binding.?3
Nevertheless, P & P did participate fully in the arbitration
in defense of the clains against it and in prosecution of its own
counter-clains agai nst Sutter. The arbitration was held in Dall as,
Texas, and the arbitrator found against P & P on Sutter's clains
against it and on its counter-clains against Sutter.* On April 4,
1996, Sutter informed the GOklahoma district court that the
arbitration was conplete. On that sane day, P & P filed a notion
to vacate the arbitration award, under FAA 8§ 10 which states that:
the United States court in and for the district wherein the
award was nade may nake an order vacating the award upon the
application of any party to the arbitration ... [w here the
arbitrators exceeded their powers ...

9 US C §10. The alleged excess of the arbitrator was in ruling

on matters which were not arbitrable under the parties' agreenent,

3Specifically, P & P refused to accept the application of
Anmerican Arbitration Association Rule 47(c) which provides that
"[plarties to these rules shall be deened to have consented that
j udgnent upon the arbitration award nay be entered in any federal
or state court having jurisdiction thereof."

“The principal place of business of the AGENT, P & P, is
Ckl ahoma, but the nearest AAA office is Dallas, Texas, therefore
the arbitration was properly held in Dallas.
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i.e., P & P's tortious interference clains. Essentially, this
nmotion revived P & P's earlier notion before the Gkl ahoma district
court to limt the scope of the arbitration. Sutter responded on
the nmerits but also raised the possibility that the Okl ahoma court
m ght not be the proper court to decide the notion to vacate under
8 10, because the klahoma district court was not the "United
States court in and for the district wherein the award was nmade".
9 USC § 10.

On August 11, 1996, Sutter filed an action in the Federa
District Court for the Northern District of Texas, Dallas D vision,
seeking confirmation of the arbitration award pursuant to FAA § 9,
which states that, "[i]f no court is specified in the agreenent of
the parties, then such application [for confirmation] may be nade
to the United States court in and for the district wthin which
such award was made." 9 U.S.C. §8 9 (enphasis added). On My 6,
1996, P & P filed a notion in the Texas district court to dismss
the Texas action, transfer the action to Okl ahonma or stay the Texas
confirmati on proceedi ng pendi ng resol ution by the Ol ahonma di strict
court of P & P's notion to vacate the arbitrati on award, based on
the "first to file rule". Finally, on July 17, 1996, P & P filed
an alternative notion under 8 10 in the Texas district court to
vacate the arbitration award, raising the sane i ssues as its notion
to vacate previously filed in Cklahoma.

On August 14, 1996, the Texas district court denied P & P's
motion to dismss, transfer or stay the confirmation proceeding,

finding that under the |anguage of 8 9 and the cases in this



Circuit construing that provision, the Northern District of Texas
was the only court which could decide Sutter's notion to confirm
The Texas district court also denied P & Ps notion to vacate the
arbitration award, holding that P & P's non-arbitrability argunent
had al ready been addressed by the klahoma district court, and
therefore, there was no need to revisit the issue. Finally,
relying on this Court's decision in McKee v. Honme Buyers Warranty

Corp. Il, 45 F. 3d 981, 983 (5th G r.1995), the Texas district court

held that an agreenment to submt to AAA arbitration inplies

concensus that the award will be deenmed binding and subject to
entry of judgnent, unless the parties expressly agree otherw se.

Therefore, the arbitration in this case was deened bi ndi ng.

P & P appeals raising the foll ow ng issues:

1. Wiether the Texas district court should have dism ssed,
transferred or stayed Sutter's confirmation action, pending
resol ution by the Ckl ahoma district court of the P & P notion
to vacate the arbitration award, under the "first to file
rul e";

2. Whether the Texas district court should have refused to confirm
the arbitration award, because the arbitration agreenent did
not provide for finality of any such award;

3. Whether the Texas district court, in the alternative, should
have vacated the arbitrati on award under FAA 8§ 10, because the
tortious interference clains were not arbitrable.

.
P & P s Mtion to Dismss, Transfer or Stay
A
Standard of Revi ew

A district court's decision whether to grant a stay is

ordinarily reviewed for abuse of discretion.Save Power Limted v.



Syntek Finance Corp., 121 F.3d 947, 948 (5th G r.1997). However,
to the extent the district court's decision in this case rests on
an interpretation of the law, the decision is reviewed de novo.
Gol dman v. Bosco, 120 F.3d 53, 54 (5th G r.1997).
B
Law
The so-called "first to file rule" is a by-product of the

wel | - establ i shed axi omthat:

[t] he federal courts |ong have recogni zed that the principle

of comty requires federal district courts—ourts of

coordinate jurisdiction and equal rank—+to exercise care to

avoid interference with each other's affairs. [citations

omtted] ... The concern manifestly is to avoid the waste of

duplication, to avoid rulings which may trench upon the

authority of sister courts, and to avoi d pi eceneal resolution

of issues that call for a uniformresult. [citations omtted]

: To avoid these ills, a district court may dism ss an

action where the issues presented can be resolved in an

earlier-filed action pending in another district court.
West @ulf Maritinme Ass'n v. | LA Deep Sea Local 24, 751 F.2d 721,
728-29 (5th Gr.1985). Therefore, typically if the Cklahoma and
Texas cases "overlap on the substantive issues, the cases [shoul d]
be ... consolidated in ... the jurisdiction first seized of the
issues." Mann Mg. Inc. v. Hortex, Inc., 439 F.2d 403, 408 n. 6
(5th Gr.1971).

However, concerns about comty notw t hstandi ng, whether both
t he Okl ahoma and Texas district courts could decide Sutter's notion
to confirm or just the Texas district court, is controlled by
statute. 9 U S. C 8 9. Hence, the "first to file rule" nust yield,
if 8 9 establishes that the Texas district court is exclusively the

appropriate court to decide Sutter's notion to confirm even though



the sane issues were first raised in the Cklahoma district court.

The question of which district court is the appropriate court
to decide post-arbitration notions under 88 9, 10 and 11, is one of
perm ssive or mandatory venue. These statutory provisions are akin
to venue provisions in the sense that they identify which of the
several district courts having jurisdiction is the appropriate one
to deci de these post-arbitration notions. |f these so-called venue
provi si ons are mandat ory (appropriately brought only in "the United
States court in and for the district within which such award was
made"), then they may be seen as jurisdictional, in that they would
deprive all other district courts of the power to decide these
notions.® However, since we view these provisions as permn ssive,
they are nore cl osely akin to venue provisions, because they do not
take the power to decide these post-arbitration notions away from
any federal district court otherw se having jurisdiction.

i
8§ 9 Venue

We are convinced that the district court's conclusion that

venue i s mandatory under 8 9 is based on a m sunderstandi ng of the

law in this Crcuit.

5'n the Ninth Crcuit, where these provisions are viewed as
mandatory, the Court has found that an Arizona district court
properly refused to vacate a California arbitration award under 8§
10 citing a lack of subject matter jurisdiction. United States v.
Et s- Hokin Corp., 397 F.2d 935, 938-39 (9th G r.1968). See al so,
Feliciano v. Wrth, 911 F.2d 737 (9th Cr.1990)(vacatur of
California arbitration award under 8 10 by Nevada district court
invalid for lack of subject matter jurisdiction).
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Pur dy

In Purdy v. Monex Intern. Ltd., 867 F.2d 1521, 1523 (5th
Cir.1989), this Court held that 8 9 "does not establish an
exclusive forum for suits upon arbitral awards." In Purdy the
def endant renoved a Texas state court action to federal court in
Texas and nmade a notion under 8 3 for a stay pending arbitration in
California in accordance with the forum selection clause in their
contract, and a notion to conpel arbitration under 8 4. The Texas
district court granted the stay, ordered the parties to arbitrate
in California, and plaintiff imrediately appeal ed. Plaintiff
argued that since venue under 8 9 was mandatory in the California
district court, the Texas district court could not entertain a
post-arbitration application to confirmthe award, and therefore,
its order to arbitrate in California was tantanount to a final
order.

This Court noted that 8 9 "says only that a party may apply to
the federal court in the district where the award was entered to
seek its enforcenent." Purdy, 867 F.2d at 1523 (enphasis in
original). Therefore, we concluded that "[t] his | anguage does not
prevent the court in the Southern District of Texas, which stayed
the appellant's action pending California arbitration, from
re-opening that action after arbitration is concluded.” 1d. Since
venue under 8 9 was perm ssive, the Texas district court could
retain venue and its stay was an interlocutory rather than final
order favoring arbitration, which was not i medi ately appeal abl e.

9 US C 8§ 16.



In the instant case, the Texas district court's hol ding that
8 9 venue was mandatory in that court is clearly inconsistent with
the holding in Purdy. Such hol ding prevented the Gkl ahona district
court fromdoing the very thing that the Court in Purdy seened to
anticipate, i.e., staying P & P s action pending arbitration and
"re-opening that action after arbitration is concluded." The
district court relied in part on our pre-Purdy decisionin Gty of
Napl es v. Prepakt Concrete Conpany, 490 F.2d 182 (5th G r. 1974),
and the outcone in this case nust necessarily turn on the
precedential val ue of that case. See, Oncal e v. Sundowner O fshore
Services, Inc., 83 F.3d 118, 120 (5th Cr.1996) (discussing the
doctrine of stare decisis and howto identify obiter dictum).

b.
Prepakt Concrete

I n Prepakt Concrete the Gty of Naples, Florida, sued Prepakt,
an Chio corporation, in Florida state court, Prepakt renoved to
federal district court in Florida and noved for a stay pending
arbitration under 8 3 and to conpel arbitration under 8 4. The
Florida district court granted the stay and ordered arbitration in
accordance with the agreenent, which provided, by incorporation of
the AAA rules, that the AAA would fix the arbitration locale in
case of a dispute. A dispute arose, and the AAA decided that the
arbitration should be held in Chio. The Onhio arbitrators awarded
Prepakt $90, 000. 00.

Prepakt filed a notion in the Northern District of OChio under

8§89 toconfirmthe award, as it was "the United States court in and



for the district wthin which such award was nade." 9 U S.C. § 9.
Back in Florida the Cty asked the district court to enjoin the
Ohio proceedings arguing that 8 4 of the FAA required the
arbitration to be held in Florida, which would make the Florida
district court the proper court to determne post-arbitration
notions.® |n response, Prepakt argued that the City had waived its
right to oppose arbitration in Ghio by waiting too long to bring 8§
4 to the attention of the Florida district court, and that venue
under 8 9 was mandatory, neking the Onhio district court the
excl usively appropriate court to determne its notion to confirm
The Florida district court agreed with the Cty and issued an
i njunction against any further proceedings in the matter in any
ot her court.

On appeal this Court held that the Gty had waived its right
to oppose Chio arbitration under 8 4 by "agreeing in an arms
| ength comrercial contract to abide by the AAA's decision as to
arbitration locale in cases of dispute ..." Prepakt Concrete, 490
F.2d at 185. This Court then stated that:

"[t]he Gty may be technically correct in urging that the

federal court in Floridaretained jurisdiction over the stayed

[ awsui t . Nevertheless, in view of 8 9's command, and for

reasons of judicial restraint and comty, the District Judge

shoul d have declined to enjoin the confirmation proceeding in
the Onio District Court."
Prepakt Concrete, 490 F.2d at 184 (enphasis added), citing Reed &

Martin, Inc. v. Westinghouse Elec. Corp., 439 F.2d 1268, 1272-73

68 4 states that "[t]he hearings and proceedings ... shall be
wthin the district in which the petition for an order directing
such arbitration is filed." 9 U S C § 4.
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(2nd G r.1971). The Court in Prepakt did not explain what it neant

by " 8§ 9's comand” or why that comrand conpel | ed or even supported
the result reached.

The conclusion that the Florida district court retained
jurisdiction after the stay, but that the Ohio district court had
exclusive jurisdiction to decide all post-arbitration notions is
i nconsistent. W have to ask, over what did the Florida district
court retain jurisdiction? The answer is nothing. If 8 9 is
mandat ory, then whenever a district court stays its proceedings in
favor of arbitration in another district, the stay is the
equi valent of a dismssal, because the district court thereby
deprives itself of venue over any further action in the matter.
This Court specifically recognized this absurd result created by
treating 8 9 as mandatory. Purdy, 867 F.2d at 1523, citing N
Metals Services, Inc. v. |ICM Steel Corp., 514 F.Supp. 164
(N.D.11l1.1981). See also, Inre VMS Securities Litigation, 21 F. 3d
139, 145 (7th G r.1994)(noting this and several other problens
caused by mandatory venue under 8§ 9, 10 and 11). Si nce Prepakt
Concrete does not directly answer the question whether venue under
8 9 is mandatory, we wll not assume that it does, especially when
doing so would lead to a |itany of absurd results. Purdy on the
ot her hand directly poses and answers the question of venue under
8 9in a context where its resolution is necessary to the Court's
ulti mate concl usion. Therefore, we find that Purdy correctly
states the lawin this Crcuit. Venue under 8 9 is not nandatory

and does not prevent the Texas district court in the instant case
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from staying, dismssing or transferring Sutter's notion to
confirm pending resolution of P & P's notion to vacate by the
&l ahoma district court.
ii.
§ 10 Venue

However, if venue under 8 10 is mandatory, then the Texas
district court would be the exclusive forum to decide P & P's
notion to vacate the arbitration award, which would make a
dism ssal, transfer or stay inpossible. Those circuits which have
dealt with the question, uniformy agree that 88 9 and 10 nust be
construed the sane, regardless of whether they are found to be
perm ssive or mandatory. In re VMS Securities Litigation, 21 F. 3d
at 142, citing Sunshine Beauty Supplies, Inc. v. Unites States
District Court for Central Dist. of Cal., 872 F.2d 310, 312 n. 4
(9th Cr.1989), and Mdtion Picture Lab. Technicians Local 780 v.
MG egor & Werner, Inc., 804 F.2d 16, 19 (2d Cr.1986). I n any
event, a mandatory reading of 8 10 would create the sanme absurd
result decried in Purdy. W agree with the Seventh Grcuit's
reasoning in In re VM5 Securities Litigation, 21 F.3d at 142-45,
and hol d that venue under 8 10 is al so perm ssive. Thus, 8§ 10 did
not prevent the Texas district court from di sm ssing, staying or
transferring P & P's notion to vacate under the "first to file
rule".

C.
Anal ysi s

Havi ng concl uded t hat t he venue provisions of 88 9 and 10 are

12



perm ssive, it does not necessarily followthat the Texas district
court had to grant P & P's notion to dism ss, transfer or stay the
Texas proceedings. However, "[t]he Fifth Crcuit adheres to the
general rule, that the court in which an action is first filed is
t he appropriate court to determ ne whet her subsequently fil ed cases
i nvol vi ng substantially simlar issues should proceed." Save Power
Limted, 121 F.3d 947, 948, citing West Gulf Maritine Association
V. | LA Deep Sea Local 24, 751 F.2d 721, 728 (5th Cr.1985); Mann
Mg., 439 F.2d at 408 (5th G r.1971). Therefore, the "first to
file rule" not only determ nes which court may decide the nerits of
substantially simlar cases, but also establishes which court may
deci de whet her the second suit filed nmust be dism ssed, stayed or
transferred and consolidated. This Court stated in Mann Mg., 439
F.2d at 408, that:

once the |ikelihood of substantial overl ap [ of i ssues] between

the two suits had been denonstrated, it was no |longer up to

the court in Texas to resolve the question of whether both
shoul d proceed. By virtue of its prior jurisdiction over the
common subject matter ... the determ nation of whether there
actually was substantial overlap requiring consolidation of
the two suits in [Cklahoma] belonged to the United States

District Court in [Cklahom].

There is no doubt that substantial overlap exists between the
Texas and Okl ahoma actions in the instant case. P & P s notion to
vacate in Gkl ahoma, Sutter's notion to confirmin Texas and P & P's
nmotion to vacate in Texas all present identical issues. Under
these ~circunstances, the Texas district court abused its
di scretion. Therefore, we reverse and remand this matter to the
United States District Court for the Northern District of Texas, so
that it may transfer the matter to the United States District Court
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for the Western District of Gkl ahoma for resol uti on of whet her the

Texas action should be allowed to proceed i ndependently or should

be consolidated i n Gkl ahoma.’

REVERSE AND REMAND.

"W& do not reach the question of whether the arbitration in
this case was binding, or whether the Texas district court should
have vacated the arbitration award under 8 10. The determ nation
of these questions will depend on the klahoma district court's
conclusion as to which court should decide them
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