UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-11590

THE UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellant,

VERSUS

CANDI DO RAMOS- RCDRI GUEZ,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

March 16, 1998

Before JOLLY, DUHE' , and PARKER, Circuit Judges.

PARKER, Circuit Judge:

The United States appeals from the district court’s order
granting in part Appellee Candido Ranpbs-Rodriguez’ notion to
vacate, set aside and correct sentence pursuant to 28 U. S. C. § 2255
and the district court’s final judgnent setting aside the
conviction for carrying a firearmduring and in relation to a drug
trafficking crinme. Finding error, we reverse.

BACKGROUND
On March 10, 1992, the Governnent filed a crimnal conplaint

agai nst Rodriguez, his wife, and four other individuals alleging



fourteen counts of drug trafficking offenses. On April 3, 1992,
Rodri guez pleaded guilty to a four-count information charging him
Wi th one count of possession with intent to distribute heroin and
one count of possession with intent to distribute cocaine, both in
violation of 21 U.S.C. 8 841(a)(1), one count of using and carrying
fourteen guns during and in relation to a drug trafficking crineg,
inviolation of 18 U.S.C. 8 924(c)(1), and one count of |aundering
drug proceeds exceedi ng $350, 000, in violation of 18 U S.C. § 1956.
He was sentenced to 120-nonth concurrent terns of inprisonnment on
each of the drug and noney |laundering counts and a 60-nonth
consecutive termof inprisonnent on the gun count.

After the tinme to appeal expired, Rodriguez filed a notion to
wthdraw his guilty plea on the gun count, which was denied.
Rodri guez appeal ed, and a panel of this court di sm ssed Rodriguez’s
appeal wthout prejudice to his right to file a section 2255
not i on.

On March 21, 1994, Rodriguez filed a section 2255 notion
alleging ineffective assistance of counsel and challenging the
voluntariness and factual basis for his guilty plea. The
magi strate judge recommended that the notion be dismssed with
prejudice. Although Rodriguez filed objections to the nagistrate
judge’s report, the district court adopted the magi strate judge’s
report and recomrendati on and di sm ssed the notion with prejudice.
Rodriguez filed a tinely notice of appeal.

On March 1, 1995, this court vacated the district court’s

j udgnment dism ssing Rodriguez’s section 2255 notion and renmanded



for a determnation as to whether any factual basis existed for
Rodriguez’s claimthat his counsel was ineffective for failing to
initiate an appeal on his behalf. After the case was remanded
Rodriguez filed a second section 2255 notion raising the sole claim
that his 8924(c)(1) conviction should be set aside because the
factual basis underlying the conviction was insufficient in |ight
of Bailey v. United States, 116 S. C. 501 (1995).

The district court consolidated the two section 2255 noti ons.
Foll owm ng an evidentiary hearing, the magi strate judge recomrended
denyi ng Rodriguez’s ineffective assistance of counsel claim but
granting Rodriguez’s notion with respect tothe Bailey claim Both
sides filed objections, but the district court adopted the report
and reconmmendation of the magistrate judge. Thus the district
court set aside Rodriguez’s conviction and vacated the sentence on
the gun count. The Governnent filed a tinely notice of appeal.

ANALYSI S

Because Rodriguez filed both section 2255 notions prior to
April 24, 1996, the Antiterrorismand Effective Death Penalty Act
of 1996 (AEDPA) does not apply to his clains. Lindh v. Mirphy, 117
S. . 2059 (1997); United States v. Carter, 117 F.3d 262, 264 (5th
Cr. 1997). Accordingly, pre-AEDPA | aw governs, and the court need
not address whether the Governnent is required to obtain a
certificate of appealability to appeal the grant of section 2255
relief.

In reviewing challenges to district court decisions under 28

U S C 8§ 2255, we exami ne the findings of fact for clear error and



conclusions of |law de novo. United States v. Thonpson, 122 F. 3d
304, 306 (5th Cir. 1997).

The Governnment argues that the district court erred in
granting in part Rodriguez’ s section 2255 notion on the ground that
the factual basis for his guilty plea was i nadequate to support his
conviction for carrying a firearmduring and in relation to a drug
trafficking crinme. Although Rodriguez was neither charged with nor
convi cted of conspiracy, the Governnent naintains that he carried
the firearmin relation to the drug trafficking conspiracy as set
forth in the factual resune. The Governnment argues that the
district court erred in disregarding Rodriguez’s express adm ssion
in the factual resunme that he carried the firearnms in order to
protect and guard the heroin and cocaine he stored in his
resi dence.

The Governnent further argues that the district court erred by
inplicitly holding that Bailey changed the |aw governing the
“carrying” prong of 8§ 924(c)(1). Al ternatively, the Governnent
contends that the district court erred by failing to dismss
Rodriguez’s second 8§ 2255 petition as an abuse of the wit and in
failing to apply a plain error standard of review to Rodriguez’s
chall enge to the factual basis of his guilty plea.

A Uncharged Predicate O fense

On March 10, 1992, |aw enforcenent agents executed a search
warrant on Rodriguez’s honme in Lubbock, Texas. As a result of the
search, the agents discovered heroin, cocaine, and fourteen guns

t hroughout the house. No further details are contained within the



factual resune to indicate the precise location of the firearns in
Rodri guez’ s hone.

The CGovernnent first argues that the district court erred by
review ng only whet her Rodriguez “carried” a firearmduring and in
relation to the drug trafficking crines nade the basis of Counts 1
and 2 of the Information--possessing heroin and cocai ne on Mrch
10, 1992, with the intent to distribute sane. According to the
Governnent, the district court should have reviewed whether
Rodriguez “carried” afirearmduring and in relation to the overal
drug trafficking conspiracy he admtted to in his factual resune,
even t hough t he defendant was never charged with conspiracy in the
| nf or mat i on.

Rodri guez argues that conspiracy cannot serve as the predicate
offense for the gun count because he was never charged wth
conspiracy.! Section 924(c)(1) establishes crimnal liability for
a defendant using or carrying a firearmduring and in relation to
any crinme of violence or drug trafficking crinme “for which he may
be prosecuted.” 18 U. S.C. 8 924(c) (1) (enphasis added). This court
has recognized that the statute does not require an underlying
conviction. See United States v. Minoz-Fabel a, 896 F.2d 908, 910-
11 (5th Gr.), cert. denied, 498 U S 824 (1990)(drug charge
contained in the indictnent which had been dismssed). It is the

“fact of the offense, and not a conviction, that is needed to

1t is inmportant to note that Rodriguez does not chall enge the
sufficiency of the factual resune to support a conspiracy
conviction. In his brief he only argues that failure to charge him
wWth conspiracy is fatal to the governnent’s case.
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establish the required predicate.” ld. at 911. Mor eover,
acquittal of the predicate offense does not preclude conviction
under 8 924(c)(1) when there is anple evidence showing that a
reasonable jury could have found the defendant guilty of the
predi cate offense. United States v. Ruiz, 986 F.2d 905, 911 (5th
Cr.), cert. denied, 510 U S. 848 (1993).

In United States v. WIlson, 884 F.2d 174, 176 n.2 (5th Cir.
1989), this court upheld a defendant’s conviction on a one-count
indictnment for carrying a firearmduring and in relation to a drug
trafficking offense in violation of 18 U S.C. § 924(c)(1). In that
case, the predicate drug trafficking offense was possession of a
controlled substance with intent to distribute, 21 US. C 8§
841(a)(1). Prior to trial, the defendant pleaded guilty in state
court to aggravated possession of a controll ed substance. Because
the district court held that the guilty plea in state court was
insufficient to establish all the elenents of possession of a
controll ed substance with intent to distribute under the federal
statute, the governnent was required to present additional evidence
on the predicate drug trafficking offense at trial. Although the
court did not directly address the issue, it was inplicit that the
governnent’s failure to charge the defendant with the predicate
of fense was not fatal to the governnent’s case.

The af orenenti oned cases and t he | anguage of the statute m ght
lead a court to conclude that the Governnent’s failure to charge
Rodriguez with conspiracy is not dispositive. However, there is

one key problemin reaching such a conclusion--with respect to the



gun count, the Information specifically charges Rodriguez wth
using and carrying firearns “during and in relation to a drug
trafficking crinme, that is, possession with intent to distribute
Heroin and Cocaine, in violation of Title 21, United States Code,
Section 841(a)(1), as charged in Count 1 and 2 of this Information
and for which he nmay be prosecuted in a court of the United
States.” Count 3 - Information, p.3 (enphasis added). The
Governnent cannot now argue that conspiracy was the predicate
of fense when it specifically charged that possession wthintent to
distribute, and no other offense, was the predicate for the gun
count .

Because the Governnent specifically stated the predicate
of fense for the gun count as an offense previously charged in the
Information, the court need not address whether an uncharged

predi cate offense can be sufficient to satisfy 8 924(c)(1).

B. Factual Resune and “Carry”
Section 924(c)(1) is violated when a defendant “during and in
relation to any crine of violence or drug trafficking crine

uses or carries a firearm. . . .7 18 US C 8§ 924(c)(1). I n

Bai l ey, the Suprenme Court held that with respect to “use” under 8§
924(c) (1), a conviction requires evidence sufficient to “show
active enploynent of the firearnf by the defendant. Bailey, 116 S.
. at 506. The Court defined “use” as including “brandi shing,
di spl ayi ng, bartering, striking with, and nost obviously, firing or

attenpting to fire, a firearm” ld. at 508. The Gover nnent



concedes that it cannot satisfy Bailey with respect to the “use
prong of 8 924(c). The only issue is whether the conviction can
stand under the “carry” prong. The Bailey decision does not alter
t he understanding of crimnal liability for “carry” under 8§ 924(c).
See United States v. Thonpson, 122 F.2d at 306.

This court previously has articul ated the neaning of “carry.”
“Carry” involves sone dom nion or control, but connotes nore than
mere possession. |d. at 307. In a non-vehicle context, “carrying”
requires a showing that the firearm was in reach during the
comm ssion of and in relation to the predicate offense. United
States v. Hall, 110 F.3d 1155, 1161-62 (5th Cr. 1997).

Rodriguez’s factual resune indicates the follow ng to support
his conviction for carrying a firearmduring and in relation to a
drug trafficking crine: First, and nost inportantly, Rodriguez
made an express adm ssion that he “carried” a firearmduring and in
relation to a drug trafficking offense. Rodriguez argues that he
merely was reciting the |anguage of the statute. However, the
court will not disregard such an i nportant piece of evidence nerely
because the term*“carry” is contained in 8 924(c)(1). “Carry” also
has a plain neaning, and the defendant’s use of the termin his
factual resune will not easily be di scounted, especially when there
are no other statements in the factual resune which conflict with
his adm ssion or otherwise cause a court to question the
defendant’s veracity.

Further, Rodriguez admtted that he carried the firearns “in

order to protect and guard the heroin and cocaine” in his residence



and that he carried the firearns “during and in relation to his
possession” of the drugs. Factual Resune 5. Rodriguez admtted
that fromon or about January 1, 1990, through March 10, 1992, he
used drug proceeds to purchase the firearns he used and “carried”
during and in relation to a drug trafficking crine and that he
purchased these firearns “in order to conceal and disguise the
nature, location, source, ownership and control of the Drug
Proceeds.” Factual Resune §8(i)(c), T9(ii).

It cannot be enphasized enough that it is the defendant’s
adm ssions during the plea colloquy which are pivotal. Had this
case been tried to a jury without the defendant’s testinony, the
mere presence of guns in the residence would be insufficient to
establish “carry” under 8§ 924(c). See, e.g., United States v.
Wl son, 77 F.3d 105, 110 (5th Cr. 1996). But here, the defendant
admtted to carrying firearns during and in relation to the drug
trafficking crimes to which he also pleaded guilty. Nothing within
the factual resune or plea colloquy in this case would cause a
court to question the defendant’s candor or know edge with respect
to the crinmes to which he pleaded guilty. The court finds that
there was a sufficient factual basis to support the guilty plea.

Because of these adm ssions, the court is satisfied that at
sone point during and in relation to this drug trafficking crine,
the firearns were within Rodriguez’s reach, dom nion or control and
that he “carried” the firearns pursuant to 8 924(c)(1). Thus his
conviction and sentence on the gun count nust stand.

C. The Governnent’s Alternative Argunents



Due to our conclusion, we need not address the governnent’s

alternative points on appeal.

CONCLUSI ON
For the foregoing reasons, we conclude that there is a factual
basis for Rodriguez’'s plea of gqguilty to carrying a firearm in
relation to a drug trafficking crine in violation of 18 U S. C. 8§
924(c)(1). Accordingly, we REVERSE the district court’s order
setting aside Rodriguez’s conviction and vacating his sentence on

the gun count.
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