United States Court of Appeals,
Fifth Grcuit.
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In re GRAND JURY PROCEEDI NGS.
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Appeal from the United States District Court for the Southern
District of Texas.

Bef ore REYNALDO G GARZA, JONES and DeMOSS, Circuit Judges.

EDITH H JONES, G rcuit Judge:

| . BACKGROUND

Faced with a request to quash a grand jury subpoena, the
federal district court in Houston was apprised that two nonths
earlier, the novants' prem ses had been searched i n Col orado under
a warrant with a seal ed supporting affidavit. The district court
di sagreed philosophically that a search could be so conducted.
Consequent |y, although the novants never objected to the search,
the court went them one better on relief from the grand jury
subpoena. He ordered that unless the search warrant affidavit was
unseal ed, he would suppress the evidence from the search. The
gover nnent has appeal ed. Because this order |acks supporting
authority and, indeed, flouts the governing procedures for contest
of search warrants and grand jury subpoenas, we reverse.

On May 6, 1996, the United States Attorney for the Southern
District of Texas requested two grand jury subpoenas, to be served
on two Col orado organizations, Pro Vantage One International,
L.L.C., and Pro Vantage One (collectively, "Pro Vantage"),
requiring them to produce docunents and appear before a Houston,
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Texas federal grand jury. In connection with the grand jury
i nvestigation, the governnent also applied to a federal nagi strate
judge in Colorado for a search warrant. The nmagi strate judge
pronptly issued the warrant, which was executed on May 15 at a
house in Colorado. The printed search warrant form conpl eted by
the governnent did not |list the objects of the search. |Instead,
the form stated:

[ T here is now conceal ed a certain person or property, nanely
(describe the person or property)

PLEASE SEE AFFI DAVI T
The only attachnent described the prem ses with a phot ograph of the
building to be searched. By request of the governnent, the
Col orado magistrate judge sealed the application and affidavit
supporting the search warrant except to | aw enforcenent officials.
Thus, Pro Vantage never received the affidavit that listed the
objects of the search in the warrant. After a large volune of
docunents was sei zed pursuant to the warrant, however, Pro Vantage
was given an inventory.

On July 25, Pro Vantage One International, L.L.C. and its
manager Thomas Kiser ("Appellees”) noved to quash the grand jury
subpoenas in the Southern District of Texas, arguing that the
subpoenas are i nperm ssi bly overbroad and |l acking in particularity
inviolation of the Fourth Arendnent, and that by servi ng subpoenas
simul taneously with search warrants, the governnment was seizing
Appel | ees' papers and effects w thout having to show the probabl e
cause that a search warrant would require.

The federal district court held a hearing on this notion
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during which the court requested to see the sealed affidavit that
t he governnment had filed in the Col orado federal court pursuant to
its FED. R CRIM P. 41 search warrant application. The court
reviewed the affidavit in canera. A day later, he ordered the
governnent to disclose the search warrant affidavit to Appell ees.
That August 2nd order also stated that the scope of the subpoena
was "excessive on the basis of the affidavit," and required the
governnent to revise its description of the docunents being sought
by subpoena. Responding to the governnent's notion to reconsider,
the court entered another order on August 7, which stated in part:
"t he governnent nust disclose the affidavit supporting the search
warrant by noon, Friday, August 9, 1996, or all the evidence from
the search wi Il be suppressed.” The district court reiterated this
demand in an acconpanying Opinion on Search Warrant issued on
August 7, 1996. This court stayed the district court's order
pendi ng appeal .
1. STANDARD COF REVI EW

We review subject matter jurisdiction de novo as a question
of |aw. DeCell & Assoc. v. Federal Deposit Ins. Corp., 36 F.3d
464, 467 (5th Cr.1994), cert. denied, --- US ----, 115 S.C
2275, 132 L.Ed.2d 279 (1995). W review a district court's
decision granting a notion to quash or nodify a subpoena for abuse
of discretion. See Tiberi v. CCGNAIns. Co., 40 F. 3d 110, 112 (5th
Cir.1994). W review a district court's rulings on a notion to
suppress under the clearly erroneous standard for findings of fact,

and de novo for issues of law, view ng evidence in the |ight nobst



favorable to the prevailing party. United States v. Brown, 102
F.3d 1390, 1394 (5th Cr.1996), cert. denied, --- US ----, 117
S.C. 1455, --- L.Ed.2d ---- (1997).

We have jurisdiction over a district court order quashing or
nmodi fying a grand jury subpoena pursuant to 18 U.S.C. § 3731. See
In re Gand Jury Subpoena, 646 F.2d 963, 967 (5th Cir.1981). W
al so have jurisdiction over a preindictnment conditional suppression
order pursuant to 18 U.S.C. 8§ 3731. See United States v. Ramrez-
Gonzal ez, 87 F.3d 712, 713 (5th Cr.1996) (stating that court had
jurisdiction over appeal of suppression order before |eopardy
attached under 18 U.S.C. § 3731); United States v. Presser, 844
F.2d 1275, 1279-80 (6th Cir.1988) (finding appellate jurisdiction
under 18 U.S.C. 8§ 3731 for a governnent appeal of a discovery order
when suppression of evidence was threatened for nonconpliance);
United States v. Horwitz, 622 F.2d 1101, 1104-05 (2d G r.1980),
cert. denied, 449 U. S. 1076, 101 S.C. 854, 66 L.Ed.2d 799 (1981)
(concl udi ng that governnent coul d i mredi ately appeal a conditional
suppression order under 18 U. S.C. § 3731).

[11. ANALYSI S
1. Oder to Revise Grand Jury Subpoenas.

The only issue properly before the district court in Houston
was Appel | ees’ notion to quash the grand jury subpoenas. Appellees
did not challenge the Col orado search based on Fourth Amendnent
grounds or pursuant to Fed. Rule Crim Proc. 41(e), but rather
argued that the docunents requested by the subpoenas m ght be the

sane as those sei zed during the search, and that the subpoenas (not



the warrants ) were overbroad and lacking in particularity.
Al t hough the district court reviewed the search warrant affi davit
in canera, the governnent never filed the sealed affidavit with the
district court, and the governnent urged that it did not need to
establ i sh probabl e cause to support a grand jury subpoena. Thus,
t he subpoena al one, and not the search warrant, was properly before
t he court.

In general, courts have very |little authority over the
proceedi ngs of a grand jury. As the Suprene Court has observed,
"the grand jury is an institution separate fromthe courts, over
whose functioning the courts do not preside.” United States v.
Wlliams, 504 U.S. 36, 47, 112 S.C. 1735, 1742, 118 L.Ed.2d 352
(1992). Further, "[j]Judges' direct involvenent in the functioning
of the grand jury has generally been confined to the constitutive
one of calling the grand jurors together and adm nistering their
oaths of office." Id. These cautions franme the first issue,
whet her there was any ground for the district court, in its August
2 order, to find that the scope of the subpoena was excessive and
to require the governnment to nodify the subpoena by revising the
list of docunents being sought.

I n exam ning a grand jury subpoena, a court consi ders whet her
conpliance "would be unreasonable or oppressive." See FED. R
CRRM P. 17(c); United States v. R Enterprises, Inc., 498 U S
292, 299, 111 s.a. 722, 727, 112 L.Ed.2d 795 (1991). The | aw
presunmes, however, that, "absent a strong showng to the contrary,

a grand jury acts wthin the legitimte scope of its



authority."” Id. at 301, 111 S.C. at 728. Moreover, "a grand jury
subpoena issued through normal channels is presuned to be
reasonabl e, and the burden of show ng unreasonabl eness nust be on
the reci pient who seeks to avoid conpliance." Id.

The Appellees have failed to neet their burden. In their
Motion to Quash Subpoenas to Testify Before Grand Jury, Appellees
objected to the grand jury subpoenas on three grounds. First, they
argued that <certain itenms which the subpoenas required the
Appel | ees to produce may have al ready been seized pursuant to the
search warrant; they asserted they were hanpered from confirm ng
this by the sealing of the warrant affidavit. Thi s conpl ai nt
proves nothing in terns of unreasonabl eness or oppression.
Appel l ees received a witten inventory of the docunents seized.
Rat her than seeking to quash the subpoenas, the Appellees could
state to the grand jury that the docunents are now in the
governnent's possessi on. Appel l ees' adm nistrative conpliance
problemis not the courts' business.

Second, Appel | ees contended t hat t he subpoenas were over br oad
and lacking in particularity, in violation of their Fourth
Amendnent right to be free of unreasonabl e searches and sei zures.
A subpoena duces tecumis not itself a search or seizure, however,
and the actual search that occurred on May 15, 1996 was conducted
pursuant to a search warrant. Thus, Appellees' argunent confl ates
a grand jury subpoena with a magistrate judge's search warrant.
But the instruments are different in nature and issued from

different authorities. Even if this court were to construe



Appel | ees' argunent as an assertion that conpliance with the
subpoena woul d be unreasonabl e or oppressive, Appell ees have fail ed
to make the requisite showng. Appellees cite that the subpoena
requested at |least eighty-five kinds of docunents relating to
approxi mately one hundred and seventy-ei ght different persons and
entities, but they do not explain how, if at all, production of the
docunents unreasonably burdens them Sinply citing the types of
i nformati on sought by the governnment does not al one constitute a
"strong show ng" sufficient to counter the presunption that the
grand jury was acting within the proper scope of its authority.

Third, Appellees asserted that because the subpoenas were
i ssued sinmultaneously with a search warrant, they evidenced an
attenpt to seize and secure itens belonging to the Appellees
W t hout showi ng probable cause for the issuance of a search
war r ant . This argunent is a red herring; even if the search
warrant was defective, there is no probable cause requirenent for
the i ssuance of a grand jury subpoena. R Enterprises, 498 U S. at
297, 111 S.Ct. at 726. |ssues of probable cause relate solely to
the validity of the search warrant, not the subpoenas.

For all these reasons Appellees failed to neet the standards
of FED. R CRIM P. 17(c); therefore, the district court abused
its discretion in ordering that the subpoenas be nodified by
revising the list of the docunents being sought.

2. Order to Unseal Search Warrant Affidavit/Conditional Order to
Suppr ess.

The governnent al so appeal s Judge Hughes's actions in going
beyond the notion to quash and granting, sua sponte, a conditional
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suppressi on order mandati ng that the governnent produce the seal ed
affidavit "or all the evidence from the search would] be
suppressed.” This order was problematic for several reasons. Most
i nportant, Appellees never contested the search warrant based on
the Fourth Anmendnent; instead, they challenged the grand jury
subpoenas. Appel | ees, however, had the burden of affirmatively
chal | enging the search warrant based on Fourth Amendnent grounds:
In order to effectuate the Fourth Anendnent's guarantee of
freedom from unreasonabl e searches and seizures, this Court
| ong ago conferred upon defendants in federal prosecutions the
right, upon notion and proof, to have excluded from tria
evi dence whi ch had been secured by neans of an unl awful search
and seizure.... However, we have also held that rights
assured by the Fourth Armendnent are personal rights, and that
they may be enforced by exclusion of evidence only at the
i nstance of one whose own protection was infringed by the
search and sei zure.
Simmons v. United States, 390 U. S. 377, 389, 88 S.C. 967, 974, 19
L. Ed. 2d 1247 (1968) (enphasis added). Because the Fourth Anendnent
right nust be affirmatively asserted, Judge Hughes erred in
fashioning a suppression order in the absence of a notion by
Appel | ees requesting such relief.

But even if Appellees had sought relief for the search and
seizure, the Southern District of Texas was not the appropriate
preindictment forum in which to proceed. The Federal Rules of
Crim nal Procedure govern these issues. FED. R CRIM P. 41(e)
st at es:

A person aggrieved by an unl awful search and seizure or by the
deprivation of property may nove the district court for the
district in which the property was seized for the return of
the property on the ground that such person is entitled to
| awf ul possession of the property.... If a notion for return
of property is nmade or conmes on for hearing in the district of
trial after anindictnment or informationis filed, it shall be
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treated also as a notion to suppress under Rule 12 (enphasis
added) .

Rul e 41(e) specifies that an aggri eved party's preindictnment renmedy
is a notion for the return of property, which should be filed in
the district in which the property was seized—+n this case the
District of Colorado. Rule 41(f), on the other hand, states:

A notion to suppress evidence may be made in the court of
the district of trial as provided in Rule 12.

(enphasis added). The court of the district of trial cannot be
determ ned prior to an indictnent.

A district court in the Eighth Grcuit recognized the limts
i nposed by Rule 41. Inre Gand Jury Proceedi ngs, 466 F. Supp. 863
(D.C.Mnn.1979), aff'd as nodified by 629 F. 2d 548 (8th C r. 1980).
In Gand Jury Proceedi ngs, the potential corporate defendant sought
a preindictnent notion to suppress in a district court in the
district where the trial would be held if a grand jury indicted the
conpany. The district court concluded that it was not the proper
court to rule on the legality of the seizure prior to indictnent,
observing: "This court is located in the district where any future
crimnal trials probably would occur, but it is not the tria
court. |If any indictnents are handed down, there is no guarantee
that this court, rather than other courts in this district, would
be assigned the resulting crimnal trials.... Mreover, Rule 41(e)
contains no express authorization for this court to rule prior to

indictment." 1d. at 866 (enphasis added).! The sane | ogic applies

!Appel | ees inexplicably cite this case for the proposition
that a district court that is not in the district of seizure has
jurisdiction to decide a preindictnent Rule 41(e) notion. G and
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here. Judge Hughes's court is not a court in the district in which
Appel | ees' property was seized, nor wll it necessarily be the
trial court, if ProVantage and Kiser are ever indicted. Thus, the
Federal Rules did not authorize this court to rule on a notion to
suppress at the preindictnent stage. Rules 41(e) and (f) together
provide that Appellees' only renedy for the search and seizure
prior to indictnent was to seek a Rule 41(e) notion for the return
of property in the District of Col orado—an option they ignored.
Nevert hel ess, Appellees are not |eft unprotected. If they are
indicted, Appellees may nove to suppress in the trial court,
what ever court that nmay be.

Appel | ees have not defended the court's order to unseal the
search warrant affidavit on the basis of the Federal Rules.
| nst ead, they urge various bases for his inherent authority to act.
Appel l ees principally rely on an anorphous theory call ed anonal ous
jurisdiction. Anonmalous jurisdiction was expressly recogni zed by
this court in Hunsucker v. Phinney, 497 F.2d 29 (5th G r.1974),
cert. denied, 420 U.S. 927, 95 S.C. 1124, 43 L.Ed.2d 397 (1975):

A substantial body of precedent establishes that federal

district courts have power to order the suppression or return
of unlawfully seized property even though no indictnent has

Jury stands for precisely the opposite proposition. Appellees also
cite Ex Parte Decious, 622 F. Supp. 40 (E.D.N. Y.), appeal dism ssed,
779 F.2d 35 (2d G r.1985) to support their proposition, even though

the Decious court (which was in the district of seizure), in
declining to exercise jurisdiction over the Rule 41(e) notion
noted that the novants still retained the right "to nmake a

suppression notion in any district court where atrial is pending."
|d. at 41 (enphasis added). This reasoning expressly contenpl ates
that the novants' only potential renmedy, once a district of seizure
court declines to exercise jurisdiction over the Rule 41(e) notion,
lies in a trial court after indictnent.
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been returned and thus no crimnal prosecution is yet in
existence.... The theory articul ated by nost of the cases is
that jurisdiction to order suppression or return prior to
i ndictnment exists not by virtue of any statute but rather
derives fromthe inherent authority of the court over those
who are its officers.
ld. at 32. Despite this court's recognition of anonalous
jurisdiction, it has rarely been invoked or discussed since
Hunsucker, and its very existence has been questioned.? Several
considerations |lead us to conclude the district court's attenpt to
exercise this jurisdiction, if it exists, was inappropriate.

In Richey v. Smth, 515 F. 2d 1239 (5th Cr.1975), this court
listed the factors a court should consider in deciding whether to
exerci se anomal ous jurisdiction: whether the governnent displayed
"a callous disregard for the constitutional rights of the
[plaintiff];" "whether the plaintiff has an individual interest in
and need for the material whose return he seeks; whet her the
plaintiff would be irreparably injured by denial of the return of
the property; and whether the plaintiff has an adequate renedy at

law for the redress of his grievance." |d. at 1243-44 (citations

2Only five other decisions inthis circuit have di scussed this
doctrine, even in passing. See In re Gand Jury Proceedings, 724
F.2d 1157, 1160 (5th G r.1984) (holding that the appellate court
| acked jurisdiction to entertain the appeal of an order denying a
motion for the return of property that was based on anomal ous
jurisdiction); Linn v. Chivatero, 714 F.2d 1278, 1281 (5th
Cir.1983) (questioning whether the doctrine of anomal ous
jurisdiction survived the repeal of the anount-in-controversy
requi rement of 28 U . S.C. 8 1331); United States v. Chapman, 559
F.2d 402, 406 (5th G r.1977) (discussing equitable factors
justifying the use of anomal ous jurisdiction); Mason v. Pulliam
557 F.2d 426, 428 (5th Cr.1977) (affirmng the district court's
exercise and discussion of anomalous jurisdiction); Ri chey v.
Smth, 515 F. 2d 1239, 1243-44 (5th Cr.1975) (discussing the basis
and rationale for anomal ous jurisdiction).
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and internal quotations omtted). The district court articulated
none of these factors, and they are not conducive to the result
Appel | ees seek.
First, while this court has not yet determ ned whether the
i ssuance of a search warrant conbined with a sealed affidavit
constitutes a violation of the Fourth Amendnent, the Seventh
Circuit has expressly affirnmed the practice. See In re Eyecare
Physicians of Anmerica, 100 F.3d 514, 516 (7th Cr.1996). The
Seventh Circuit observed that "no provision within the Fourth
Amendnent grants a fundanental right of access to sealed search
warrant affidavits before an indictnent." |Id. at 517. This court
ordinarily abides by the decisions of our sister circuits, and we
do so with respect to this sensible decision. Accordi ngly
governnent did not display "callous disregard® of Appellees'
rights.
The next two factors pronoting anonmalous jurisdiction are
i kewi se unsati sfied. Appel | ees have neither explained their
specific interest in and need for the docunents seized pursuant to
the warrant, nor have they stated how they will be irreparably
injured by denial of the return of the property. Appellees have
not indicated, for exanple, whether they requested a copy of the
docunent s sei zed, and whet her the governnent refused to conply with
such a request. See, e.g., Eyecare Physicians, 100 F.3d at 515
(noting that the governnment offered to provide appellant wth
copies of the seized docunents). The absence of any show ng of

necessity or irreparable injury weigh against the exercise of
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anomal ous jurisdiction.

Finally, unlike the situation in Richey,? these Appel | ees have
an adequate renedy at law. They failed to avail thenselves of the
prei ndi ctment renmedy provided by Rule 41(e) in the Col orado federal
court. Such a notion, if granted, mght well have affected the
governnent's deci sion whether to continue seeking an indictnent.
Thus, this al so was not a situation in which Appell ees possessed no
opportunity to avoid the stigm of a crimnal indictnent. See
Ri chey, 515 F.2d at 1243, n. 10 (observing that "where exam nation
of the seized material leads to a crimnal prosecution, it may not
be sufficient that a notion to suppress the evidence can be filed
prior to the crimnal trial"). Appel l ees may still pursue a
suppression order, should they be indicted.

Havi ng exam ned these factors, we find that even if Appellees
had affirmatively noved to suppress in Judge Hughes's court based
on anonmal ous jurisdiction, its exercise was not warranted under
t hese circunstances.

Appel | ees assert two other grounds to showthe district court
had jurisdictionto enter its order. First, Appellees cite several
cases in which the nedia was the applicant for the unsealing of

search warrant materials and jurisdiction was sinply assuned.?

]In Richey, the district court had determ ned that the issue
whet her the appellants were entitled to an order granting the
return of property was noot, and also held that a notion to
suppress could not be granted because no crimnal prosecution was
pendi ng, thus |eaving the appellants w thout a procedural |eg on
which to stand. Richey, 515 F.2d at 1242.

‘See In re Application of Newsday, Inc., 895 F.2d 74 (2d
Cr.), cert. denied sub nom Gardner v. Newsday, Inc., 496 U S.
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Each of these cases, however, involved notions to unseal, not
condi tional suppression orders contingent on the governnent's
produci ng a warrant affidavit. Furthernore, each of the decisions
regarding the access to warrant material arose in the district of
sei zure, and inplicated no cross-jurisdictional concerns. None of
these cases support the argunent that a court in one district,
which is neither the district of trial nor the district of seizure,
has jurisdiction to issue a conditional suppression order based on
a warrant issued in another district.

Second, Appellees cite tw cases for essentially the sane
proposition: courts have a general supervisory power over records

and files presented to them® Both of these cases considered the

931, 110 S.C. 2631, 110 L.Ed.2d 651 (1990) (appeal of decision by
the district court, which had originally ordered search warrant
application sealed, to release a redacted copy of the warrant
application); Baltinore Sun Conpany v. Goetz, 886 F.2d 60 (4th
Cir.1989) (appeal fromdistrict court's order denying a petition
for wit of mandanus ordering a nmagistrate to unseal a search
warrant affidavit); Times Mrror Co. v. United States, 873 F.2d
1210 (9th Gr.1989) (appeal of district court orders in two
different districts denying requests to unseal search warrant
materials after direct review of magistrate decisions in the
respective districts); 1Inre Search Warrant for Secretarial Area
Qutside Ofice of Gunn, 855 F.2d 569 (8th C r.1988) (appeal of
decision by the district court in the district of seizure not to
unseal affidavits and materials attached to search warrants issued
by the court).

°See Ni xon v. Warner Communications, Inc., 435 U S. 589, 598,
98 S. . 1306, 1312, 55 L.Ed.2d 570 (1978) (stating that "[e]very
court has supervisory power over its own records and files, and
access has been denied where court files mght have becone a
vehicle for inproper purposes"); In re Sealed Affidavit(s) To
Search Warrants Executed on February 14, 1979, 600 F.2d 1256, 1257
(9th G r.1979) (noting that "courts have inherent power, as an
i ncident of their constitutional function, to control papers filed
wth the courts wthin certain constitutional and ot her
limtations").
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gquestion whether a court has the power to restrict access to
docunents properly filed with that court. Ni xon v. Warner
Communi cations, Inc., 435 U. S. 589, 98 S.C. 1306, 55 L.Ed.2d 570
(1978) involved a decision by the district court to restrict nedia
access to tape recordings that had been entered into evidence in a
crimnal trial, until the defendants' appeal of the trial had been
resolved. 1In the Matter of Sealed Affidavit(s) To Search Warrants
Executed on February 14, 1979, 600 F.2d 1256 (9th G r.1979)
i nvol ved a decision by the district court, which had i ssued search
warrants, to seal the master affidavit supporting the warrants.
These cases do not provide an independent basis for jurisdiction
apart fromthe federal rules, however, and we do not construe their
hol dings to give the district court in the instant case inherent
power over the search warrant affidavit sinply because he was
briefly provided with the affidavit for an in canera inspection.
To hold otherwi se would allow any federal court in this nation to
di srupt the proceedi ngs of another court if it tenporarily peruses
a docunent within the other court's control.
| V. CONCLUSI ON

Based on t he foregoi ng, we REVERSE the district court's ruling

on the notion to quash the grand jury subpoenas and its sua sponte

i ssuance of a conditional suppression order.
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