IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-30116

In the Matter of G OVANNI ZEDDA AND
JANET GAUDET ZEDDA,

Debt or s,
FERDI E JOSEPH GAUDET,
Appel | ant/ Cr oss- Appel | ee,
vVer sus
WLBUR J. BABIN, JR ,
Trust ee- Appel | ee/ Cross- Appel | ant .

Appeal fromthe United States District Court
for the Eastern District of Louisiana

January 7, 1996

Before WSDOM JONES, and WENER, Crcuit Judges.
WENER, Circuit Judge:

In this bankruptcy case, Appellant/Cross-Appellee Ferdie J.
Gaudet (Gaudet) appeals the judgnent of the district court that
af firmed t he bankruptcy court’s deci sion holding that (1) a counter
letter and an act of sale and addendum by Gaudet’s daughter, co-
debtor Janet Gaudet Zedda (Janet), to Gaudet were fraudul ent

transfers, avoidable by the bankruptcy trustee WIbur J. Babin



(Trustee) under 11 U S.C. 8548(a)(2), and (2) the fraudulently
transferred property belongs to the bankrupt estate and is thus
subject to admnistration by the Trustee. The Trustee cross-
appeal ed fromthe judgnent of the bankruptcy court (on remand from
the district court) that $9,000 was a reasonably fair value for an
undi vi ded one-fourth naked ownership interest in the property in
question and that Gaudet was entitled to reinbursenent for that
anount from the subject bankrupt estate. Concl udi ng that the
bankruptcy and district courts erred in excluding evidence of the
true nature of the counter letter and the act of sale and thus
erred in disregarding the true nature of the overall transaction,
of which the excluded docunents were integral parts, we reverse and
hold that (1) the property in question is not included in the
bankrupt estate and thus not subject to admnistration by the
Trustee, (2) that property belongs entirely to Gaudet, and
(3) Janet received a reasonably equival ent val ue for her undivi ded
one-fourth naked ownership interest when she transferred it to
Gaudet for $9, 000, nooting the i ssue cross-appeal ed by the Trust ee.
In addition, we remand to the bankruptcy court so that it may
di spose of any related matters in a manner not inconsistent with

our hol ding.?

We note, for exanple, that the Trustee has asserted a claim
agai nst Gaudet for $6,012.17, purportedly representing paynents
made by Janet to or for the benefit of Gaudet within one year of
the filing of the petition in bankruptcy in violation of 11 U S. C
§548.



I
FACTS AND PROCEEDI NGS
The controversy in this case concerns the i mmovabl e property

| ocated at 238 Kenilworth Street in New Ol eans, Louisiana (the

Property). It had been acquired by Gaudet and his wfe, Eneldia
Friloux (Friloux), in Cctober 1964 as their principal residence.
Gaudet and Friloux had two children, Ferdie J. Gaudet, Il (Ferdie)

and Janet. Friloux died in 1980. Later that year, Janet and her
husband, G ovanni Zedda, noved i nto the house with Gaudet and began
payi ng the nonthly expenses. By 1985, the hone was in need of
extensive repairs and renovation, estimted to cost al nost $30, 000.
Gaudet and Janet discussed with Andrew J. Leaunont, then a Vice
President at Security Honestead, the possibility of Gaudet’s
obtaining a hone nortgage loan to finance the work. Leaunont
advi sed that Gaudet probably would not qualify for a | oan, as he
had been retired since 1981, had only a small fixed i ncome of $450
per nmonth from Soci al Security, and had an unfavorabl e debt rati o.
Knowi ng that such honme nortgage |oans are made only to qualified
i ndi vi dual s who own t he i movabl e property that will be nortgaged,
Leaunont suggested that record title to the Property be placed in
Janet’s nanme so that she could obtain the |oan.?

In August 1986, a judgnent of possession was rendered in

2Leaunont indicated that the loan could not be obtained by
Gaudet sinply by having Janet co-sign or guarantee the |oan for
Gaudet, as Gaudet hinself would first have to qualify for the | oan,
whi ch he al nost certainly would not be able to do.
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Fril oux’ s succession proceedings. It recognized that Gaudet, as
the surviving spouse in comunity, was entitled to (1) the
owner shi p and possessi on of an undi vided one-half of all comunity
property, including the Property, and (2) the Usufruct of the
Surviving Spouse of the other one-half of the community property.
The judgnent of possession al so recognized that Ferdie and Janet,
as Friloux’s children and sole heirs, were each entitled to the
naked ownership of an wundivided one-fourth of the community
property, subject to Gaudet’s usufruct. That sanme day Gaudet,
Ferdi e, and Janet executed and recorded in the Conveyance Records
for Orleans Parish an Act of Cash Sale (1986 Deed) in which Gaudet
and Ferdie transferred record title of their interests in the
subject property to Janet. That Deed recited a total cash
consi deration of $85,028.86, but in truth Janet never actually paid
anything to Gaudet or Ferdi e, and Gaudet renained i n possession of
the property. The follow ng February, Janet executed an Act of
Real Estate Mdirtgage which encunbered the Property to secure a
$30, 000 home nortgage loan from Fidelity Homestead Association
That nortgage was recorded in the Mrtgage Ofice for Ol eans
Pari sh on February 4, 1987

As time passed, Ferdie becane concerned about letting record
title to the Property continue to stand in Janet’s nane, and his
concerns created tension within the famly. Wshing to resolve the
famly discord, Gaudet told Janet to do whatever was necessary to
transfer record title to the Property back into his nane. On June
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6, 1990, Janet executed a counter letter (Counter Letter), which
recited that (1) by virtue of the 1986 Deed she had acquired record
title to the Property from Gaudet and Ferdie, (2) record title had
been placed in her nanme for convenience only, (3) the Property
actually belonged entirely to Gaudet, (4) she had paid no cash
consideration for the Property, and (5) Gaudet had made all of the
mont hly paynents on the nortgage. The Counter Letter obligated
Janet, when called upon by Gaudet, to execute an act of sale
conveying to Gaudet all right, title, and interest that she has or
may have in and to the Property. The Counter Letter was recorded
in the Conveyance Records for Oleans Parish on June 8, 1990.

On Cctober 5, 1990, Janet and Gaudet executed an Act of Sale
and Assunption (1990 Deed) in which Janet transferred record title
to the Property to Gaudet. The “consideration” recited in the 1990
Deed was t he paynent of $54, 000 in cash plus Gaudet’s assunption of
the $26, 000 nortgage bal ance. That sane day Janet and Gaudet
executed an addendum to the 1990 Deed (Addendum) in which they
recited that (1) in the 1990 Deed Janet was, in actuality,
transferring to Gaudet only her inherited undivided one-fourth
naked ownership, subject to Gaudet’s wusufruct, being the only
ownership interest she had ever had in the Property, (2) record
title to the other three-fourths interest had been transferred to
her by Gaudet and Ferdi e on August 22, 1986 [in the 1986 Deed] for
conveni ence only and for no “consideration,” all as recited in the
Counter Letter, and (3) the actual consideration paid to Janet by
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Gaudet in the 1990 transaction was $9,000, representing the
estimated fair market value of the undivided one-fourth naked
ownership interest in the Property which she had inherited from
Friloux. The 1990 Deed was recorded in the Conveyance Records for
Ol eans Parish on Cctober 9, 1990, but the Addendumwas never fil ed
for record.

On March 4, 1991, Janet and her husband (collectively, the
Zeddas) filed a petition for relief wunder Chapter 7 of the
Bankrupt cy Code. Four nonths l|ater, the Property was sold, by
agreenent of all parties, to a third party for $86,000. The net
proceeds of the sale, $54,383.57, are being held in suspense by the
Trustee pending the outcone of this litigation.

The Trustee filed a conplaint in which he sought to avoid the

transfer of the Property as fraudulent pursuant to 11 U S. C. 8548,

or alternatively as preferential pursuant to 11 U S. C. 8547. This

conpl ai nt al so sought a declaratory judgnent agai nst Gaudet. The
Trustee all eged that the transfers acconpli shed by execution of the
Counter Letter and the 1990 Deed were fraudul ent or preferential,
ineither alternative, subject to the Trustee’s powers to set them
aside and admnister the Property as an asset of the bankrupt
est at e.

The bankruptcy court found that the transfers effected by the
Counter Letter and the 1990 Sal e constituted fraudul ent transfers
under 11 U. S. C. 8548(a)(2), decreed the bankrupt estate to be the
owner of the Property as of the date the Zeddas filed their
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bankruptcy petition, and declared the entire net proceeds fromthe
sale to be property of the estate and subject to the adm nistration
of the Trustee. |In so doing the bankruptcy court onits own raised
the specter of 8544 for the first time, in an apparent effort to
bol ster the Trustee’s powers under the third party rubric by
linking that status under 8544 with the power to avoid fraudul ent
transfers under 8§548.

The district court affirnmed the ruling but noted that reading
8544 into 8548 would vitiate the powers of trustees under the
|atter section because debtors’ transfers alnost always occur
before the petition is filed. That court renmanded the case to the
bankruptcy court, however, to determ ne whet her Gaudet was entitled
to rei nbursement of the $9,000 he had paid to Janet in connection
with the 1990 Deed and its unrecorded Addendum On remand, the
bankruptcy court found that Gaudet was a good faith transferee for
val ue under 11 U. S. C. 8548(c), so that he was entitled to a lien on
the debtors’ estate in the anount of $9, 000, also finding that sum
to be a fair value for the subject interest. The district court
affirmed these findings of the bankruptcy court on remand, as well
as that court’s original rulings.

The case cones to us in the follow ng posture: Gaudet tinely
appeal ed the portion of the district court’s order affirmng the
bankruptcy court’s decision that the Counter Letter and the 1990
Deed constituted fraudulent transfers avoidable by the Trustee
under 11 U. S.C. 8548(a)(2). The Trustee tinely cross-appeal ed the
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portion of the district court’s order affirmng the bankruptcy
court’s decision that Gaudet was a good faith transferee for val ue
and was entitled to a lien on the bankrupt estate for rei nbursenent
of the $9,000 that he had paid Janet. At bottom we nust decide
whet her the Property properly belongs to Gaudet or to the Zeddas’
bankrupt estate.
1.
ANALYSI S

A. STANDARD OF REVI EW

The orders of the bankruptcy court and the district court
permtting the Trustee to avoid the Counter Letter and the 1990
Deed as fraudulent transfers under 11 U S . C. 8548(a)(2) and
decreei ng Gaudet a good faith transferee for val ue are concl usi ons
of law subject to our de novo review.® Any underlying factual
determ nations of the bankruptcy court are reviewed for clear
error.* Under this standard, we nust defer to the bankruptcy
court’s factual findings unless, after reviewng all of the
evidence, we are left with a firmand definite conviction that the
bankruptcy court erred.?®

B. APPLI CABLE LAW

3See In re McDaniel, 70 F.3d 841, 843 (5th Cr. 1995); In re
Young, 995 F.2d 547, 548 (5th G r. 1993)(bankruptcy court). See
also Bridges v. Gty of Bossier, 92 F.3d 329, 332 (5th Cr.
1996) (district court).

‘“In re McDaniel, 70 F.3d at 842-43.

°ld at 843.



1. Bankruptcy Law

The bankrupt estate conprises all of the debtor’s |egal and
equitable interests in property as of the comencenent of the
case.® The Bankruptcy Code vests the trustee with the power to set
asi de or avoid various types of pre-petition transfers of property
of the debtor so that the trustee may marshal or increase the
potential assets of the bankrupt estate.’

In particular, Section 544, the so-called strong arm
provi sion, vests the trustee with the rights of (1) a creditor on
a sinple contract with a judicial lien on the property as of the

conmmencenent of the case,® (2) a creditor with a wit of execution

agai nst the property of the debtor that is unsatisfied as of the

conmmencenent of the case,® and (3) a bona fide purchaser of the

real property of the debtor as of the commencenent of the case.?°

I n essence, 8544 allows the trustee to step into the shoes of a
creditor for the purpose of asserting causes of action under state
fraudul ent conveyance | aws and confers on the trustee the status of
a hypothetical creditor or bona fide purchaser as of the

comrencenment of the case. “The commencenent of the case” is

611 U.S.C. §541(a)(1) (1994).

4 CoLLI ER ON BANKRUPTCY 1544.01 (15th ed. 1996).

811 U. S.C. 8544(a)(1) (1994) (enphasis added).

°11 U. S.C. 8544(a)(2) (1994) (enphasis added).

1011 U. S. C. 8544(a)(3) (1994) (enphasi s added).
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synonynous with the filing of the bankruptcy petition.?!

In addition to the strong arm provision of 8§ 544, the Trustee
possesses a nunber of other specific avoidance powers,!? one of
which is the power to avoid transfers that are nmade by the debtor
in fraud of his creditors.®® Under 8548, a transfer is fraudul ent
if it (1) transfers an “interest of the debtor in property” and (2)
is made either (a) with an intent to hinder, delay, or defraud
creditors! or (b) for less than a reasonably equival ent val ue and
causes or increases the debtor’s insolvency.!® Al though both 8544
and 8548 enmpower the trustee to increase the assets of the bankrupt

estate by avoi dance of transfers, these powers are wholly separate

111 U.S.C. §301 (1994).

12The trustee’ s speci fic avoi dance powers i ncl ude t he avoi dance
of statutory liens (11 U. S.C. 8545), the avoi dance of preferenti al
transfers of the debtor’s property to third persons (11 U S C
8547), the avoi dance of fraudul ent conveyances (11 U S.C. 8§8548),
and the avoidance of certain transactions after bankruptcy (11
U S.C. 8549).

1311 U.S.C. §548 (1994).
1411 U.S.C. §548(a) (1) (1994).

1511 U.S.C. 8548(a)(2)(A) and (B)(i)(1994). A transfer for
| ess than reasonably equival ent val ue nay al so be fraudul ent under
8548(a)(2) if, instead of the transfer causing or increasing the
debtor’s insolvency, the debtor (1) was engaged in or was about to
engage in business or a transaction for which any property
remai ning with the debtor was an unreasonably snmall capital or (2)
intended to incur, or believed that he would incur, debts that
woul d be beyond his ability to pay as such debts matured. 11
US C 8548(a)(2)(B)(ii) and (iii)(1994).
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from and i ndependent of one another. 1t

2. Louisiana Law - The Public Records Doctrine and its
intersection with 8544

Loui siana | aw requires that specified types of instrunents be
filed in the public records if they are to affect the rights of
third persons. This concept is known as the Public Records
Doctrine and is stated in the Cvil Code Ancillaries as foll ows:

No sale, contract, counter letter, |I|ien, nortgage,
judgnent, surface |lease, oil, gas or mneral |ease, or
other instrunment of witing relating to or affecting
i movabl e property shall be binding on or affect third
persons or third parties unless and until filed for
registry in the office of the parish recorder of the
parish where the land or imovable is situated. Neither
secret clains or equities nor other matters outside the
public records shall be binding on or affect such third
parties.

A third person is defined to include the foll ow ng:

[Alny third person or third party dealing with any such
i movabl e or inmovable property or acquiring a real or
personal right therein as purchaser, nortgagee, grantee
or vendee of servitude or royalty rights, or as | essee in
any surface | ease or | eases or as lessee in any oil, gas
or mneral l|lease and all other third persons or third
parties acquiring any real or personal right, privilege
or permt relating to or affecting i mobvabl e property.®

For purposes of 8544 of the Bankruptcy Code, the Trustee

stands in the shoes of a hypothetical creditor or bona fide

ln re Mortgageanerica Corp., 714 F.2d 1266, 1275 (5th Cr.
1983) (di sti ngui shing 8544's incorporation of state fraudulent
conveyance law from 8548, a federal fraudulent conveyance
provi si on).

Yla. R'S. 9:2721 (Supp. 1996) (enphasi s added).
La, R'S. 9:2722 (1991).
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purchaser as of the commencenent of the case. For purposes of

Loui siana’s Public Records Doctrine, a creditor or a purchaser is
a third person. Applying that doctrine to 8 544, it is clear that
the Trustee is a third person for purposes of the public records
when he assunes the status of a hypothetical creditor or a bona
fi de purchaser as of the comencenent of the case. This conclusion
is supported by the Trustee’'s correct assertion that he occupies
the position of athird party whois entitledtorely on the public
records.

The Trustee is wong as a matter of |aw, however, when he
assunes that his third party status under 8544 entitles himto rely
on the public records for purposes of 8548. For 8544 nmakes the
Trustee a third party only for purposes of exercising the specific
powers granted to him under that one section, not all powers
granted to trustees elsewhere in the Bankruptcy Code. There is
absol utely nothing in 8548 that makes the Trustee a third party for
purposes of that section; neither is there anything, there or
el sewhere, that provides the |inkage between 8544 and 8548 needed
tojustify the Trustee’s assertion that his status as athird party
under 8544 can be read to apply in conjunction with 8548. Any
effort to make that Ileap of I|inkage is a classic “step”
transaction, an unwarranted attenpt to bootstrap a nexus where none
exi sts. On this point we are in apparent agreenent with the
district court.

Nevert hel ess, the Trustee as athird personis entitled to the
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protection of the public records for purposes of marshaling assets
under 8544. Consequently, the Trustee may include in the bankrupt
estate any property the record title to which stands in the
debtor’s nane as of the comencenent of the case, irrespective of
whet her the debtor is entitled to ownership of the property, i.e.,
|l egal or equitable title, as distinct fromrecord title. Section
544 may be read as relying on the principle of ostensible
ownership, which stands for the proposition that, other things
bei ng equal, what the creditor sees ought to be what the creditor
gets. 1
C. No RECORD OMNERSH P AS OF THE COWMENCEMENT OF THE CASE —8544

A “snapshot” of the public records on the day that the Zeddas
filed their petition reflects a famliar Louisiana chain of title,
wth record title to the Property standing in the nane of Gaudet,
not Janet. As such, no third party could have taken a deed from
Janet and obtained record title, or filed a judgnent agai nst Janet
and obtained a judicial or |egal nortgage, so neither could the
Trustee “take” the Property from Janet and include it in the
bankrupt estate in reliance on 8544. She had no record title to
the Property on that day, nor had she for the previous five or six
nont hs.

Per haps t he obverse fact situation best proves this point. |If

¥In re Ganada, Inc., 92 B.R 501, 509 (Bankr. D.
1988) (quoting In re Geat Plains Western Ranch Co., Inc., 3
899 (Bankr. C.D. Cal. 1984)).

Ut ah
B

8 R.
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this case had been one in which record title to the Property stood
in Janet’s nane under a sinulated cash sale deed on the day the
bankruptcy petition was filed, there is no question that the
Trustee would have clained it as property of the estate under
authority of 8544; neither is there any question but that the
bankruptcy court would have ordered the Property included in the
bankrupt estate under authority of 8544, The Public Records
Doctrine woul d have protected a third party purchaser or judgnment
creditor on that date, so under 8544 it would have protected the
Trustee as well. But that is not the instant case: Wen, as here,
the debtor is not the holder of record title to the property at the
commencenent of the case, the Public Records Doctrine, which would
not protect a third party who took a deed or a nortgage fromthe
debtor on that date, cannot and does not protect the Trustee, whose
rights under 8544 can be no greater than those of a hypotheti cal
credi tor or purchaser.

Clearly, then, unless we were to create a fiction that woul d
permt the Trustee to rely retroactively on the public records,
this case as deci ded by t he bankruptcy court cannot stand, at |east
not on authority of 8544. \When the Trustee is in the shoes of a
third party creditor subject to the public records by virtue of
8544, the situation can only be neasured on the basis of a snapshot

of those records taken on the day of the filing of the petition.?°

2011 U. S. C. 8544 (1994) (taki ng a snapshot of the public records
as of the commencenent of the case).
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Thus only by fictionally noving the transaction date back in tinme
to the day before the recordation of the Counter Letter (and thus
before the recordation of the 1990 Deed) and treating the Trustee’s
8544 right to avoid the transfer as though it had occurred on that
date, can the Trustee's position, as approbated by the bankruptcy
court, be sustained.

We discern no authority whatsoever in 8544, or el sewhere for
that matter, for nmaking such a stretch; certainly none can be
gl eaned from38548. Frankly, we are unwlling to engage in the kind
of judicial legislation that woul d be necessary to give the Trustee
this fictional and unauthorized power to |ink 88544 and 548. In
short, the Trustee is not allowed to reach back to sone arbitrary,
anterior tinme and i nvoke the public records rights of a creditor or
purchaser as of that date, particularly when it is recognized that
no actual creditor or purchaser could do so. Section 544 does
not hi ng nore than put the Trustee in the exact sanme shoes as those
of such a third party; it does not give the Trustee either stilts
or Seven League boots to augnent the ordinary footwear of the

hypot heti cal creditor or purchaser.?!

2lnre Wlson, 4 B.R 605, 607 (Bankr. E.D. Wash. 1980)(citing
HW dessner v. Mssey-Ferquson, Inc., 353 F.2d 986 (9th Cr.
1965), cert. denied, 384 U S. 970, 86 S. C. 1859 (1966)).
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D. FRAUDULENT TRANSFER —§548

1. Actual Fraud —8548(a) (1)

As 8544 is not here available to the Trustee, he nust rely on
sone ot her avoi dance authority if he is to include the Property in
t he Zeddas’ bankrupt estate. In this instance, he nust prove that
Janet made a transfer either in actual fraud of creditors under the
i ntendnment of 8548(a)(1), or for less than a reasonably equi val ent
value within the i ntendnment of 8548(a)(2). It is significant that
there was no all egation by the Trustee and no finding by either the
bankruptcy or district court that the Property was transferred in
bad faith or with actual fraudulent intent as is required if
8548(a)(1l) is to appertain; that |eaves only 8548(a)(2).

2. Less than a Reasonably Equival ent Val ue —8548(a)(2)

The paranount purpose of the Bankruptcy Act is to provide
equal ity of distribution anong creditors.? A trustee’s avoi dance
powers are intended to benefit the debtor’s creditors, as such
powers facilitate a trustee’s recovery of as nuch property as
possible for distributiontothe creditors.? W noted earlier that
a transfer may be avoi dabl e under 8548(a)(2) if it was a transfer
(1) of “an interest of the debtor in property,”? (2) nade on or

W thin one year before the date of the filing of the petition, (3)

2In re Geat Plains Wstern Ranch Co. Inc., 38 B.R at 903
(quoting 4B Co.LlER oN BANKRuUPTCY 70. 45 (14th ed. 1978)).

2ln re Wlson, 4 B.R at 607.

2411 U.S.C. §548(a) (1994).
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for |l ess than a reasonably equival ent value, (4) which caused or
increased the debtor’s insolvency.?® To achieve the equitable
pur pose of bankruptcy law, particularly the purpose of 8548(a)(2),
a trustee nust look at the realities of the situation and exam ne
the true nature of all transactions made on or within one year of
the filing of the petition. Subst ance trunps form As such,
recordtitle, albeit crucial to the trustee’s powers under 8544, is
wholly irrelevant to his powers under 8548. 2¢

3. Did Janet have an interest in the Property under state | aw?

To satisfy the first elenment of 8548(a)(2), the debtor nust
transfer “an interest of the debtor in the property.”? The
bankruptcy court and the district court assuned that Janet had a
100% interest in the Property by virtue of the 1986 Deed in which
Gaudet and Ferdie transferred their interests in the Property to
Janet. That assunption is the Achilles’ heel of the hol dings of
t hose courts, however, for whether the debtor has an interest in
the property is always a question of state | aw. 28

Under Louisiana law, an instrunent is a sinmulation when, by

2511 U.S.C. §548(a) (1994).

2%®See In re Mortgageanerica Corp., 714 F.2d 1266, 1275 (5th
Cr. 1983)(noting that 8544 and 8548 are distinct powers that cone
from separate sources).

2711 U.S.C. §548(a) (1994).

2ln re Oxford Managenent, 4 F.3d 1329, 1334 (5th G r. 1993);
In re Haber @1 Co., Inc., 12 F. 3d 426, 435 (5th Cr. 1994); Inre
Mapl e Mortgage, Inc., 81 F.3d 592, 596 (5th G r. 1996).
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mut ual agreenent, it does not express the true intent of the
parties.? Regardless of possible effects it m ght have on third
parties, a sinmulation is absolute when the parties to it intend for
the contract to produce no effects between them3° A sinmulated sale
does not actually transfer ownership of the property: Asale is a
sinmul ati on when the parties have no good faith intent to transfer
ownership, i.e., when it is nothing nore than a sham 3!

Even though by definition a sinulated sale does not effect a
transfer of ownership between the parties, it is nonetheless an
“acte juridique” or juridical act and nust be supported by the
Civil Law notion of “cause” or “causa.”® Cause, as distinguished
fromthe comon | aw concept of consideration, i.e., an exchange of
equi val ent values, is akin to notive, or the reason why a party
obligates hinself.3 Even if there is not “sonething of value” akin
to common | aw consi deration or a quid pro quo given in exchange for
t he execution of the simulation, the transaction may still be valid

under Louisiana law if there is cause for its execution.® As a

2%La. Civ. Code art. 2025.
La. Cv. Code art. 2026.

31Crawford v. Fitzgerald, 532 So.2d 382, 384 (La. App. 3d Cir.
1988) .

32An obligation cannot exist without a | awful cause. La. Cv.
Code art. 1966.

3La. Civ. Code art. 1967

34Si nul ati ons are not unconmon i n Loui si ana; neither does their
use i nply anything negative or untoward. It is a typical practice
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general proposition, the binding reconveyance obligation of the
party who receives record title to property in a sinulated sale is
sufficient cause to support such a transaction.

Under Loui siana | aw, the transaction nmenorialized in the 1986
Deed was obviously an absolute sinulated sale. The parties had no
good faith intent for | egal or equitable ownership to pass to Janet
when they used the 1986 Deed to place record title of their
interests in Janet’s nane. The true purpose —indeed, the sole
purpose — of the 1986 Deed was to enable Janet, as Gaudet’s
undi scl osed agent, to qualify for and obtain a loan that in truth
woul d benefit Gaudet and the Property; and the cause for the record
title transferring transaction was supplied not only by Janet’s
agreenent to take out the loan in her nane for the benefit that
Gaudet woul d realize but al so by Janet’s obligation to reconvey the
Property to Gaudet. Wen the Counter Letter, the 1990 Sal e, and
the Addendum are viewed in pari nmateriae, they reveal the true

nature of the transaction: The Property had been transferred for

in Louisiana, for exanple, for children who have inherited the
naked ownership of a deceased parent’s share of the forner
comunity property, subject to a usufruct in favor of the surviving

parent, to reconvey their naked ownership interests —especially
in the case of the parents’ hone —to the surviving parent so that
he or she may enjoy full ownership of the property for the
remai nder of his life, in anticipation that such property

ultimately devol ves upon the children at the surviving parent’s
death. Such a transfer may be acconplished by a sinulated sale in
whi ch the children convey their interests to the surviving parent
for a recited cash consideration that in fact is never paid. In
addition, historically, because the recordation of a donation
created a cloud on the record title, a party who nade a donation
often executed and recorded a sinul ated sal e.
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conveni ence only, and no cash or other assets of value were paid or
given for the transfer.

| ndeed, the truth of the recitation of facts in the Addendum
was accepted by the bankruptcy court and went uncontradi cted by the
evi dence. Even though counter letters are custonmarily executed
contenporaneously with the initial transfer, the instant Counter
Letter served the sanme purpose by stating the realities of the
situation even at its delayed date of execution. Again, neither
t he evi dence nor the determ nati ons of the bankruptcy court so much
as hint at anything collusive or post hoc about the subsequent
execution and recordation of the Counter Letter.

Not ably, the lower courts did not find that the 1986 Deed is
not a sinulation. But neither could they have found that the
instrument is a sinulation given their refusal to consider the
Counter Letter, the 1990 Deed, and the Addendum

Whet her the 1986 Deed is a simulation is a question of
contract interpretation. By definition, the issue of sinulation
i nvol ves a determ nation of whether the instrunent under scrutiny
i s sonet hing other than what neets the eye. It follows necessarily
that a proper and conplete analysis of whether the 1986 Deed is a
simulation turns of necessity on consideration of extrinsic
evi dence —specifically the Counter Letter, the 1990 Deed, and the
Addendum as well as testinony credited by the court.

The lower courts’ refusal to consider these docunents was
erroneous. When we consider the excluded docunents and the
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supporting testinony that is in the record, we find that the
transaction, which was cast as a sale in the 1986 Deed, is not a
sale at all, and thus is a sinulation in fact and in law. Once the
Counter Letter, the 1990 Deed, and the Addendum are consi dered, as
they should have been, the evidence offered by the Trustee to
di sprove a sinulation (i.e., that Janet lived in the house, nade
nort gage paynents, and directed what i nprovenents woul d be nade) is
seen to be immterial. This conclusion follows as a matter of |aw
fromthe undi sputed docunents and testinony, rendering remand for
further finding unnecessary.

As the 1986 Deed is a sinulation and thus vested no true
ownership in Janet, she had no “interest in the property” (beyond
her wundivided one-fourth naked ownership interest which she had
i nherited fromher nother?®) in 1990 that she coul d have transferred
to Gaudet. Under 8548(a)(2), that is the end of the inquiry.

4. The effect of the sinulation on the Trustee

The bankruptcy and district courts ruled that evidence and
testi nony about the Counter Letter and 1990 Deed would be paro
evi dence and therefore i nadm ssi bl e agai nst the Trustee as a third
person entitled to the protection of the Public Records Doctrine.
But the bankruptcy and district courts erred, even to the point of

abuse of discretion, in treating the inquiry under 8548(a)(2) —

3%Janet’ s transfer of her undivi ded one-fourth naked ownership
interest is discussed in part 5 infra.
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the classic search for truth and the realities of transactions —
as an evidentiary question and in disallowi ng evidence of the
Counter Letter and the 1990 Sale. This evidence clearly cannot be
i gnored under 8548(a)(2), even though it m ght have been properly
excl uded had a 8544 public records avoi dance been available to the
Tr ust ee.

The district court stated that Louisiana s recordation |aw
conpel l ed the harsh result of divesting Gaudet of property which he
never really conveyed to his daughter and for which she had never
paid anything. Inplicit inthis statenent is the district court’s
recognition that the transaction was in actuality, as contended by
Gaudet, a simul ated sal e which transferred no ownershi p between t he
parties. The district court, however, erroneously treated the
i ssue as an evidentiary one, thereby followng the Trustee' s red
herring by enploying the Public Records Doctrine and the paro
evi dence rul e to exclude evidence that proves the truth and reality
that is the sinulation. Wen the Trustee successfully sold that
bill of goods to the bankruptcy court and district court, he
carried the day that never should have been carri ed.

Al t hough record title and the Public Records Doctrine protect
the Trustee as a third party under 8544, they are wholly irrel evant
and immterial to a fraudulent transfer inquiry under 8548. The
focus of 8548(a)(2) is on actual ownership —not nere record title.
Nei t her the Public Records Doctrine nor the parol evidence rul e can
function as a fal se prophet to preclude consideration of evidence
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of the true nature of the transaction in question. After all, the
very essence of a 8548(a)(2) inquiry is that self-sanme true nature.
Wien the transfer has already taken place, regardless of the
totally irrelevant fact that it occurred during the twelve nonths
prior to the date of the petition, the court nust exam ne the
realities of the transaction; and the realities of this situation
reveal beyond peradventure that the 1986 transaction was a
simul ated sale which had no effect on either |egal or equitable
owner shi p.

Janet’s only actual interest in the property at any tine
before the 1990 Deed was her inherited undivided one-fourth naked
ownership interest. Ironically, that was the only asset that was
not affected by the sinulated 1986 Deed, and that is the only
interest that for the first and only tinme she actually conveyed to
Gaudet in the 1990 Deed. As that conveyance was a transfer of an
interest of the debtor in property within one year of the filing of
the petition in bankruptcy, the only renmai ni ng question i s whet her

Janet’s transfer of that fractional naked ownership was nade for

| ess than a reasonably equival ent val ue under 8548(a)(2).

5. Did Janet Transfer Her Interest for Less Than Reasonably
Equi val ent Val ue?

Whet her a transfer is made for a reasonably equival ent val ue
is, in every case, largely a question of fact. As such,

considerable latitude nust be allowed to the trier of facts, 3 for

364 CoLLI ER ON BANKRUPTCY 1548. 09 (15th ed. 1996).
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in each case that determ nation depends entirely on the peculiar
facts and circunstances.® In evaluating the 1990 Deed, the only
aspect of the transaction that the bankruptcy and district courts
exam ned was the common | aw cash consi deration of $9, 000 received
by Janet from Gaudet in paynent for her undivi ded one-fourth naked
ownership. Yet both courts excluded evidence regarding the true
nature of the transaction. By way of a proffer, however, that
evidence is nonetheless in the record for all to see. On the basis
of the proffered evidence, we affirm the bankruptcy court’s
determ nation on remand that $9,000 is a reasonably equival ent
val ue gi ven i n exchange for an undi vi ded one-fourth naked ownership
interest inthis Property. On this point, both the bankruptcy and
district courts appear to be in agreenent. 3
L1,
CONCLUSI ON

Janet did not hold record title to the Property on the date
the petition was filed, so the Trustee cannot include the Property
in the bankrupt estate in reliance on 8544. As observed by the
district court, it is only when the debtor holds record title to
the property as of the commencenent of the case that the Trustee is

entitled to invoke 8544's protection of the public records in

%Inre Smth, 24 B.R 19, 23 (Bankr. WD. N C. 1982).

38See di scussion regarding the district court’s remand and t he
bankruptcy court’s findings on remand, near the end of section |
Facts and Proceedi ngs.
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asserting his rights.

Consequently, when, as here, the debtor does not have record
title as of the commencenent of the case, the Trustee nust turn to,
inter alia, 8548 to assert his power to avoid fraudul ent transfers
previously consummated. Still, there is nothing in 8548 that puts
the Trustee in a 8544 third party position, so the Trustee may not
i nvoke the Public Records Doctrine or the parol evidence rule to
preclude a determnation of the true nature of the transaction
under state law. Wien we examne the realities here at play, we
are left with no doubt whatsoever but that (1) the transaction
evidenced in the 1986 Deed was a sinulated sale, and (2) the true
nature of the transaction is revealed in the Counter Letter, the
1990 Deed, and the Addendum

To the extent that they were inextricably intertwwned with a
simulation that did nothing but transfer nere record title as a
matter of convenience in obtaining a legitinmte honme inprovenent
| oan, the Counter Letter and the 1990 Deed coul d not possibly have
produced transfers of an “interest of the debtor in property.” And
as whatever was transferred was surely not such an interest, then
by definition there were no fraudulent transfers wthin the
contenpl ation of 8548(a)(2). Therefore, the entire proceeds from
the agreed sale of the Property belong to Gaudet and are neither
includible in the Zeddas’ bankrupt estate nor subject to
adm ni stration by the Trustee. The transfer of Janet’s undivided
one-fourth naked ownership interest to her father for $9,000 was
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not a transfer for less than a reasonably equival ent val ue, but
i nasmuch as Gaudet actually paid Janet the $9,000 in closing the
reconveyance by the 1990 Deed, no further |iens, reinbursenents, or
ot her adjustnents are required between Gaudet and the Trustee in
t hat regard.

In light of the foregoing, we reverse the holdings of the
bankruptcy court as affirmed by the district court and render
judgnent in favor of Gaudet, ordering the Trustee to deliver to
Gaudet the entire proceeds of the sale of the Property, together
with all accrued interest. In addition, we remand to the
bankruptcy court to dispose of any pending related matters in a
manner not inconsistent with our hol ding today.

REVERSED, RENDERED in part, and REMANDED in part.
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