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PATRICK E. H Gd NBOTHAM Circuit Judge:

In the wake of an accident during the | oad-out of part of an
offshore oil platform the parties in this case find thensel ves
litigating the question of who should bear the burden of the | oss.
We conclude that the district court resolved the cases properly,
whi ch nmeans that none of the efforts to re-allocate expenses can
survive sunmary | udgnent.

| .

Loui si ana Land & Expl oration Co. entered into two contracts in
connection withits efforts todrill for oil off of the gulf coast.
In February of 1991, LL&E contracted with GQulf |sland Fabrication
for the construction, [|oad-out, and tie-down of an offshore
facility. @uilf Island was to construct the “jacket” —the | egs of
the offshore platform —at its yard in Houma, Louisiana. LL&E
would hold title to the jacket at all tines. The contract
specified that the risk of loss fell upon GQulf Island “until the
Mari ne Surveyor has certified the acceptability of the Stowage of
the Cargo upon the barge(s) supplied by the Installation
Contractor.” The contract required both that Qulf Island defend
and i ndemni fy LL&E agai nst any clains arising out of damage caused
by @ulf Island or any of its agents and also that @ilf 1Island
mai nt ai n vari ous i nsurance policies while perform ng work for LL&E.
@ulf Island obtained a general liability insurance policy from
Ll oyd’ s. @l f Island also maintained an insurance policy for
builders’ risk with Reliance I|nsurance Conpany, the original

plaintiff in this case.



LL&E s second contract was wi th CBS Engi neering, which agreed
to provide “structural design, facilities design and project
managenent” services in connection with GQulf Island’ s fabrication
of the |acket. Essentially, LL& hired CBS to oversee Qulf
Island’s progress on the project and to provide professional
engi neering services. The contract with CBS contained a
conparative fault provision for danage to the property of either
party. It also required CBS to defend and i ndemify LL&E in case
CBS' s negl i gence caused any damage to or clai ns agai nst LL&E. Wen
the parties executed the contract, they crossed out and initialed
a provision that would have required CBS to indemify LL&E for
CBS's negligence in performng professional services. I n
conpliance with the contract, CBS obtained general Iliability
i nsurance fromuUnited National | nsurance Conpany (“UN C') and naned
LL&E as an additional insured. The UN C policy, however, did not
i nsure agai nst professional negligence.

The parties planned to |load the jacket onto a barge with a
width of 100 feet in order to transport it for installation in the
gulf. But the w dest barge available was only 72 feet wde. Qulf
| sland proposed a plan to nodify the barge to accommopdate the
jacket. Q@ulf Island’s strategy was to build | oad-out beans across
the barge so that the legs of the jacket would have sonepl ace to
rest. This would have been relatively safe, but it was also very
expensi ve, and LL&E and CBS rejected the plan. CBS devel oped an
alternative plan, which LL&E and Gulf Island agreed to inplenent.

This plan involved reinforcing interior conponents of the jacket so



that they coul d bear the weight of the jacket without help fromthe
jacket’s legs. During |oad-out, however, the jacket coll apsed and
rolled off of the barge. Both the jacket and the barge were
damaged.

In an August 26, 1991, letter fromits vice president of
operations, @l f Island acknow edged its responsibility under the
ri sk-of-l1oss provisiontorepair the jacket. @l f |Island perforned
these repairs and eventually | oaded out the jacket successfully.
Reliance fulfilled its obligations under the builders’ risk policy
and reinbursed Gulf Island in the amount of $275, 425. 22.

Then Reliance, as Gulf Island s subrogee, sued LL&E and CBSto
recover the costs of the jacket repairs, which Reliance clains were
due to the fault of LL&E and CBS. LL&E filed a cross-cl ai magai nst
CBS and third-party clains against UNIC, Gulf Island, and Ll oyd’s.?
@l f Island eventually filed its own third-party claim against
Rel i ance.

On Sept enber 30, 1993, the district court dism ssed Reliance’s
cl ai magai nst CBS on a sunmary judgnent notion. On Cctober 4, it
di sm ssed Reliance’s claim against LL&E. Both dism ssals were
predi cated on the i nsufficiency of evidence presented by Reliance’s
expert, Dennis Shernman. M. Sherman offered nuddl ed deposition
testinony, and the court had denied Reliance’s request to
suppl enment his report in order to clarify the testinony. Two days

|ater, the court dismssed LL&E s cl ai m agai nst CBS. The court

1 LL&E also filed a separate suit against Gulf |sland and
's. The district court consolidated that suit with the

Ll oyd
itigation initiated by Reliance.

|
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further held that the indemity provision in the contract between
LL&E and Gulf Island woul d not be triggered unless Gulf |Island was
at fault in causing danmage to the jacket.

After Reliance’s clains were dismssed, GQulf Island filed its
third-party denmand agai nst Reliance in order to recover the costs
of defendi ng agai nst LL&E and to claima right to rei nbursenent for
any damages Qulf Island m ght suffer in LL& s third-party cl aim
against Qulf Island. In Novenber of 1995, LL&E settled its claim
against @ulf Island for LL&E s defense costs and attorneys’ fees
t hroughout this [litigation. The district court dismssed Qlf
Island’ s third-party conplaint on February 14, 1996.

Three parties have appeal ed. Rel i ance appeals the summary
judgnents granted in favor of LL&E and CBS. LL&E appeals the
summary judgnents granted in favor of CBS, UNIC, Gulf Island, and
Lloyd’s. And Gulf Island appeals the summary judgnent granted in
favor of Reliance. W take up each of these disputes in turn.

1.
A

Reliance filed its expert report ontinme, and M. Shernan gave
his deposition during the 30 days between the deadline for
Reliance’s expert report and the deadline for LL&E s and CBS' s
expert reports. M. Sherman’s report did not address CBS s | oad-
out plan. Instead, it analyzed the quality of the original design
of the jacket. At the deposition, M. Sherman seened to deny that
his analysis contributed to an understandi ng of what caused the

jacket to fail during the |oad-out. When asked whet her he was



“asked to form an opinion as to the cause of this casualty,” he
said: “No. Not really. | was not |ooking into how or why it was
caused.” He admtted that he “never went to the point of failure
analysis to determne if [the jacket] is under designed enough to
be failing, or to expect it to fail.” Instead, he [imted hinself
to asking whether the jacket was designed so that it could handle
the load-out plan as designed by CBS and as executed by Gulf
Island. As LL&E and CBS prepared for trial, they operated on the
theory that M. Sherman had no opinion as to whether deficiencies

in CBS s work contributed to the | oad-out accident.?

2 The attorney representing CBS and UNIC tried to pin M.

Sherman down on this point.

M. Sher man: [T]he report states where nenbers are under
desi gned. It doesn’t state whether the structure
woul d fail at being under designed to that point.
In other words, a nenber nmay not be designed per

codes, but still my not fail. It’s hard to say
whether it would fail or not. .
M. Redw ne: | gather fromthat answer that you have not fornmed

an opinion as to whether vyour perceived under
design had anything to do with this casualty.

A | can’t state that the under design was the
definite reason for the casual ty.

Q Can you state whether the under design was any part
of the casualty?

A No, | can’t state that with certitude, no.

Q | may seemto be repeating nyself, and asking the
sane question a different way. | want to be sure
understand exactly what is going on here. | want
to be sure that you have a chance to answer
conpletely. .o As | understand it from your

answers, and correct me imediately if at anytine |
am w ong, you were asked only to determ ne whet her
the design of this structure was proper for the
| oad- out procedure that was proposed by Gulf Isl and
Fabrication, or that was proposed by —

A Yes, | was asked if the proposed |load plan as of
the CBS drawings and the |oad-out plan actually
used by @ilf Island, which were not identical,
whet her they were — whether they were — the
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Based on the report and the deposition, LL& and CBS deci ded
that it did not need to counter M. Sherman’s testinony with an
engi neering expert of its own. Ten days after the defendants’
deadl ine for submtting expert reports had passed, Reliance sought
the court’s permssion to supplenment M. Sherman’s report. M.
Sherman’s supplenental report would “specifically address his
opi nion regarding the cause of the failure of the | oad out nethod
provided by defendants in plain English, as opposed to being
contained in mathematical calculations as it was in the original
report.” Rel i ance assured the court that M. Sherman would be
avai |l abl e for further depositions and t hat suppl enenting the report
woul d not delay trial.

LL&E and CBS vigorously opposed Reliance’s notion to
suppl enent the report. They pointed out that the di scovery cut-off

date was only three weeks away and that the supplenment m ght cause

structure itself was adequately designed for either
of those conditions.
Q And that was the limt of what you were asked to

do.

A Ri ght .

Q You were not asked, | gather, to form any opinion
as to the propriety of either the CBS | oad-out plan
or the |l|oad-out procedure that @lf Island
Fabrication actually used.

A No. | was only asked in regard to the design. Not
to the actual | oading out.

Q | think you previously told ne all you were asked
to do and all you have done is to analyze the
structural integrity of that platformto see if it
was designed properly for the proposed | oad-out on
to a seventy-two foot barge.

A Yes.

Q Is that the limt of what you did?

A Yes.



them to need an engi neering expert of their owmm. Wth pre-trial
conference only two nont hs away, delays were likely. LL&E and CBS
al so argued that the court should not allow a nodification of the
di scovery schedul e because Rel i ance failed to request
suppl enentation at the earliest possible date.

What ever the inport of M. Sherman’s testinony, the district
court did not abuse its discretion when it denied Reliance’s
request to supplenent its expert report. Fed. R Cv. P. 16(b)
all ows a scheduling nodification only for good cause. W consi der
four factors in determning whether the district court abused its
discretion in holding that Reliance did not show good cause: “(1)
the explanation for the failure to [submt a conplete report on
tinme]; (2) the inportance of the testinony; (3) potential prejudice
in allowwng the testinony; and (4) the availability of a

continuance to cure such prejudice.” GCeiserman v. MacDonal d, 893

F.2d 787, 791 (5th Cr. 1990). As in Ceiserman, the first and
third of these factors wei gh against deviation fromthe schedul e.
Rel i ance asked for an opportunity to avoid the deadline for its
expert report nerely because the deposition of its expert wtness
did not go well. It has offered no justification for its delay in
attenpting to cure M. Sherman’s deposition and report.
Furthernore, the court concluded that “[t]o allowplaintiff to add
nmore material now and create essentially a new report would
prejudi ce the defendants, who would then have to get an expert to
address these | ast-m nute conclusions, and thus disrupt the trial

date in this case.”



District judges have the power to control their dockets by
refusing to give ineffective litigants a second chance to devel op

their case. See Turnage V. Ceneral Electric Co., 953 F.2d 206

208-09 (5th Gr. 1992). Here two of the four CGeiserman factors
counsel against allowing a deviation from the trial court’s
scheduling order. W are not persuaded that the court abused its
di scretion under Rule 16(b).
B

Reliance’s claim against CBS is grounded in professional
negligence. Reliance concedes that M. Sherman did not speak to
the question of whether CBS s proposed nodification breached the
standard of care anong professional engineers. It contends,
however, that expert testinony concerning a professional’s duty of
care and breach of that duty is not necessary “[w hen the nmatter in
gquestion is one that can typically be understood w thout assi stance

from an expert.” MJ. Wrmack, Inc. v. State House of

Representatives, 509 So. 2d 62, 66 (La. C. App.), wits denied,

513 So. 2d 1208; 513 So. 2d 1211 (La. 1987). In essence, Reliance

advocates a version of res ipsa loquitur in the nmalpractice

context: CBS nodified the jacket and the jacket failed at a | oad
point nodified by CBS. This is enough circunstantial evidence,
according to Reliance, for a jury to find that CBS was negligent.
Even if we assune —contrary to the deposition testinmny —
that M. Sherman’s expert report supports the claim that CBS s
nmodi fications caused the jacket to fail, Reliance has submtted no

evidence from which a jury could conclude that CBS acted



negligently. M. Sherman stated that Gulf Island did not follow
CBS' s plan exactly when it attenpted to load the jacket onto the
bar ge. These facts are equally consistent with the specul ation
that GQulf Island acted negligently when it conducted the | oad-out
or that the jacket’s materials were substandard. M. Sherman’s
report included 90 pages of technical cal culations. An unassisted
court cannot be expected to evaluate the reasonableness of a
prof essional judgnent that involves so nuch sophistication.
Because Reliance has admtted that it nust rely on a “commobn sense
standard of care,” Wnack, 509 So. 2d at 66, it cannot prevail on
its engineering mal practice clai magai nst CBS.
C.

Rel i ance’s claimagai nst LL&E is grounded both in tort and in
contract. The district court correctly held that neither theory
has validity.

According to Reliance, LL&E is vicariously liable for the
negl i gence of CBS under Louisiana | aw either because the work was
intrinsically dangerous or because it exerci sed operational control
over CBS, its independent contractor. To support this position

Reliance cites Massey v. Century Ready M x Corp., 552 So. 2d 565,

573-76 (La. Ct. App. 1989), wit denied, 556 So. 2d 41 (La. 1990).

Under Massey, a principal is vicariously liable for the negligence
of an independent contractor if the work is inherently dangerous
and the principal authorizes the contractor to undertake the work

W t hout precautions that would render the work safer. Cf. G ammar

v. Patterson Serv., Inc., 860 F.2d 639, 641 (5th Cr. 1988), cert.
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deni ed, 491 U.S. 906, 109 S. C. 3190, 105 L. Ed. 2d 698 (1989)
(asserting that there are two separate exceptions under Louisiana
law to the general rule that principals are not vicariously liable
for the negligence of independent contractors).

Because we affirmthe grant of summary judgnent in favor of
CBS, we need not address Reliance’s argunents. Wthout negligence
on the part of CBS, Reliance s tort theory against LL&E coll apses.

Rel i ance’s contract theory against LL&E fares no better. The
contract between LL&E and @Qulf Island called for a 100-foot-w de
barge. Reliance argues that LL&E breached this provision when it
failed to supply one. @ilf Island did not object to the smaller
barge. The district court held that Gulf Island s consent neant
that there was no breach, and it further held that Reliance failed
to raise a question as to whether the snaller barge caused the
damage to the jacket. On appeal, Reliance does not nention
anything like the pre-existing duty rule. Instead, it asserts
sinply that consensual nodification requires nore than indefinite,
anbi guous st atenents. According to Reliance’s own statenent of
facts, however, @ilf Island’s consent was not indefinite or
anbi guous. In arguing that it “should not be penalized for such
detrinental reliance,” Reliance hints at the argunent it really has
in mnd: @Qlf Island s uninformed consent shouldn’t count.

As @ulf Island’ s subrogee, Reliance cannot assert a contract

claim that Gulf Island could not assert. Quillot v. Hix, 838

S.W2d 230, 232 (Tex. 1992) (“Because a subrogation action is

derivative, the defendant . . . may ordinarily assert any defense
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he would have had in a suit by the subrogor.”).® The summary
j udgnent evi dence indicates that Gulf Island intended to nodify the
contract when it consented to the use of the 72-foot-w de barge.
Under Texas law, its conduct effected a nodification. See Hondo

Ol & Gas Co. v. Texas Crude Operator, Inc., 970 F. 2d 1433, 1437-38

(5th Cr. 1992).% Reliance has no contract claim against LL&E
because Gul f | sl and woul d have no contract cl ai magai nst LL&E. The
district court did not err in granting summry judgnent.
L1l

LL&E and @ulf Island have settled their dispute over their
respective duties to pay for the cost of LL& s defense. Because
we affirmsummary judgnent in favor of LL&E and agai nst Reli ance,
the remai ni ng i ssues anong LL&E, @ulf Island, and LI oyd s are noot.

The sane is true of LL&E s suit against CBS and UNIC. At oral
argunent, counsel for LL&E stated that it was appeal i ng the summary
judgnent granted in favor of CBS and UNIC only in case Reliance’s
suit against LL&E should be revived. In light of our holding
above, we have no occasion to review the district court’s summary

j udgnent .

3 @l f Island’s contract with LL&E included a choice-of-1aw
clause that stated that Texas | aw would govern the contract. The
rule would be the sanme wunder Louisiana |aw See Stevens v.
Mtchell, 102 So. 2d 237, 242 (La. 1958) (“[A]ll defenses that can
be urged against the insured are |ikew se avail abl e against [the
insurer].”).

4 Again, the sane is true under Louisiana law. See, e.q.,
Bank of Louisiana v. Canpbell, 329 So. 2d 235, 237 (La. C. App.)
(“[ Al cqui escence in changes in the delivery schedul e constitutes a
tacit acceptance of newterns.”), wit denied, 332 So. 2d 866 (La.
1976) .
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| V.

@l f Island sued Reliance in order to recoup damges owed to
LL& and the costs of defending the suit brought by LL&E. I n
keeping with our holdings above, the only issue remaining is
whet her Reliance nust reinburse GQulf Island for the costs of its
settlenment with LL&E and the costs of defending LL&E s suit.

In part, @Qlf Island argues that Reliance should not have
asserted cl ains against LL&E that Gulf Island itself coul d not have
asserted against LL&E. Because Qulf Island consented to the 72-
foot-w de barge and accepted responsibility for the accident, it
asserts that Reliance was not entitled to sue LL&E as Gulf Island’'s

subrogee. See State v. USF&G 577 So. 2d 1037 (La. C. App.), wit

deni ed, 581 So. 2d 684 (La. 1991); Travelers Ins. Co. v. Inpastato,

607 So. 2d 722 (La. C. App. 1992) (both holding that a subrogee
may not maintain a suit when the subrogor has executed a contract
waiving its rights). But Qulf Island never waived its right to
seek rei nbursenent for the jacket damage in atort suit by alleging
that LL&E acted negligently. In any event, this line of argunent
supports the view that Reliance should not wn its suit against
LL&E; it does not support the viewthat Reliance’s filing the suit
was a violation of its duties to Gulf Island for which &ulf Island
shoul d be awarded danmages.

@l f Island al so argues that Reliance failed to exerci se good
faith because its suit caused financial harmto @Qulf Island. But

the two cases it cites are not on point. Maryland Cas. Co. V.

Dixielns. Co., 622 So. 2d 698 (La. C. App.), wit denied, 629 So.
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2d 1138 (La. 1993), involved nothing nore than an insurer’s bad
faith in defending a policyholder. |Its rhetoric about the insurer
as “the chanpion of its insured’ s interests,” id. at 701, does not
establish the rule that a subrogated insurer is |iable whenever it

causes harmto its insured. And Smth v. Manvill e Forest Products

Corp., 521 So. 2d 772 (La. C. App.), wit denied, 522 So. 2d 570

(La. 1988), dealt wth a partially subrogated insurer that
recovered nore from the defendant than it paid to its insured
This case, by contrast, does not present an insurer securing a
wi ndfall. Nor has Gulf Island presented us with Louisiana | aw t hat
shows that Reliance breached its generalized duty of good faith and
fair dealing under La. Rev. Stat. Ann. 8§ 22:1220 (West 1995).°
@l f Island has failed to descri be any conduct on the part of
Reliance that was unfair to Qilf |Island. @l f Island granted
Rel i ance subrogation rights, and Reliance was entitled to sue LL&E
on theories of negligence and breach of contract. Reliance caused
LL&E s suit against Gulf Island, but Gulf Island has not cited any
cases to support its claimthat Reliance al so breached sone duty by
suing a defendant who in turn sued its insured. It is not our
place to inject into Louisiana law the rule that an insurer is
liable to an insured when the insurer asserts conventional

subrogation rights and inadvertently causes a third party to sue

>Q@lf Island directs our attention to Theriot v. Mdland Ri sk
Ins. Co., 683 So. 2d 681, 687 (La. 1996), for the proposition that
8 1220A creates a generalized duty of good faith not [imted to the
five specific breaches listed in § 1220B. The Loui siana Suprene
Court, however, has recently wthdrawn Theriot from publication
We do not reach the question of the precise scope of an insurer’s
duties under 8§ 1220A.

14



the i nsured. Thus, the district court did not err in granting
summary judgnent for Reliance and against Gulf |sland.
V.

The district court was correct to hold that none of the suits
in this litigation involves a genuine issue of material fact.
Summary judgnent in favor of LL&E and CBS and agai nst Reliance is
AFFI RMED.  Summary judgnent in favor of CBS and UNI C and agai nst
LL&E i s AFFI RVED. Summary judgnent in favor of @ulf Island and
Ll oyd’s and against LL&E is AFFI RVED. And sunmmary judgnment in
favor of Reliance and against GQulf Island is AFFI RVED.
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