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LARRY D. CRONE, ET AL.,
Plaintiffs,
ver sus
JAMES W SM TH, ET AL.,
Def endant s,
M CHAEL P. TONE; ANNE Fl| EDLER;
ROBERT B. BI ECK, JR ; JAMES W
BERRY; W LLI AM E. \WWRI GHT;
JUDY L. BURNTHORN. W GLENN

BURNS; AMERI CAN CASUALTY COVPANY
OF READI NG PENNSYLVANI A,

Appel | ant s.

Appeals fromthe United States District Court for the
Western District of Louisiana
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E. GRADY JOLLY, G rcuit Judge:
Anerican Casualty Conpany of Reading, Pennsylvania (“CNA"Y),
M chael P. Tone, Anne Fiedler, W Genn Burns, Robert B. Bieck,
Jr., Wlliam E. Wight, Judy L. Burnthorn, and James W Berry

“Circuit Judge for the Eighth Circuit, sitting by designation.

“CNA" is an acronym for a group of insurance conpanies, one
of which 1is Anmerican Casualty Conpany--the “A” in “CNA"”
Continuing the practice of the parties and the district court, we
Wil refer to Anerican Casualty Conpany as CNA in this opinion.



(collectively, the “sancti ons defendants”) appeal the i nposition of
sanctions against them by Judge Nauman S. Scott of the Federa
District Court for the Western District of Louisiana.

Al of the defendants are attorneys except for CNA. After the
settlenment of an underlying civil action in which these attorneys
were involved as either defense counsel or insurer’s counsel, the
district court was advised by the plaintiffs that an applicable
i nsurance policy issued by CNA (the “D&0 Policy”) had not been
di sclosed to them although its existence had |ong been known to
the sanctions defendants. The district court appointed the
attorney for the plaintiffs in the underlying case to investigate
and present evidence to the court of the offense. After the
conclusion of a civil bench trial, the district court entered an
extensi ve opinion, which included nunerous findings of fact and
conclusions of law. Briefly stated, the district court held that
the sanctions defendants w llfully conspired to defraud the
plaintiffs by concealing the D& Policy despite having di scovery-
related, ethical, and other duties to disclose it. Acting under
its inherent power, the court then i nposed sanctions consi sting of
fines, reprimands, and suspensions fromthe practice of law. In
particular, it inposed fines of $5 mllion on CNA and $75, 000 on
Tone. All fines were nmade payable to the district court.

W hold that the district court abused its discretion by
i nposing serious crimnal sanctions on CNA and Tone via a
mani festly civil process. The sanctions against those defendants
are therefore reversed. Furthernore, and although we find the

procedure to have been adequate as to the suspended and repri manded



defendants, we also hold that the district court abused its
discretion as to all of the sanctions defendants, save the
defendant Berry, in finding that they engaged in bad faith conduct
by failing to disclose the D& Policy. Because a finding of bad
faith is a prerequisite to the exercise of a court’s inherent
power, we therefore reverse the district court’s judgnent as to
def endants Burns, Bieck, Wight, Fiedler, and Burnthorn as well.
I n addition, as to defendants CNA, Tone, Fiedler, and Burnthorn, we
al so hold that the record is conpletely insufficient to support a
finding of bad faith conduct. As to those defendants, the
sanctions proceeding is dismssed. Wth respect to defendants
Burns, Bieck, and Wight, we find the record potentially sufficient
to support a finding of bad faith conduct, and remand the case to
the district court for further consideration in the light of our
opinion. W affirmthe sanctions inposed agai nst Berry.
I

The sanctions proceeding in this case concerned the actions of
several attorneys during a period of tinme leading up to the
signature of a settlenent agreenment in a civil R CO suit. To
understand the significance of those actions, it is necessary
briefly to review the circunstances of that case.

In Decenber 1992, as the latest installnment of a |long and

tangl ed saga of partnership litigation, Larry D. Crowe and the

2Racket eer Influenced and Corrupt Organi zations Act, 18 U.S. C
§ 1961 et seq. (“RICO).



Successi on of Reba Coody Crowe (the “Crowes”) brought suit agai nst
Janes W “Sonny” Smth in the Federal District Court for the
Western District of Louisiana. The Crowes alleged, anobng other
things, that Smth, who was a forner business partner of Larry
Crowe, <conspired wth Peoples Honmestead Savings and Loan
Associ ati on of Monroe, Louisiana, (“Peoples”) to defraud the Crowes
of their interest in certain comercial agricultural property in
violation of RICO Al so nmade defendants in this suit were Russel
Hart, the fornmer president of Peoples, and several of Peoples’s
former directors and outside attorneys. Eventually, the case was
set for trial on July 12, 1994, in Mnroe, Louisiana.

Most of the sanctions defendants served as defense counsel in
the 1992-94 litigation. Berry represented four fornmer directors of
Peopl es. Bieck, Wight, Burnthorn, and Burns represented various
of the outside attorneys. The remaining individual sanctions
def endants, Tone and Fiedler, represented CNA as coverage counsel
and were not directly involved in the case. The follow ng
chronol ogy traces the activities of these attorneys in the nonths
leading up to the trial. It is based on the factual findings of
the district court, which in all relevant respects are undi sputed.

Late into the litigation--in March 1994--as part of his
research for the upcomng trial, Bieck made a fateful discovery
anong the files of one of the attorney defendants. He | earned that
in 1983, CNA had issued a directors’ and officers’ errors and

om ssions policy--the D& Policy--to Peoples. This policy was a



“clains made” policy, and carried a general liability limt of $5
mllion. It expired in 1986, but not before Larry Crowe had
brought suit agai nst Peopl es under a conversion theory in February
of that year.® Shortly thereafter, the directors of Peopl es began
corresponding with CNA regarding Crowe’s clains.* It was this
correspondence that Bieck discovered in March 1994. He conveyed
his findings al nost i mmedi ately to Burnthorn.

Three weeks later, the Crowes issued certain discovery
requests to counsel for each of the director defendants and one of
the attorney defendants, Johnny Dollar.® Dollar was represented,
significantly, by Wight and Burnthorn. The discovery requests in
question were for the production of certain described docunents.
Two are relevant to this case:

5. Al clains or notices of <claim that were

transmtted to any of your insurance carriers in
relation to any of the clains of Larry Crowe and/or

t he Successi on of Reba Crowe.

8. Al indemity agreenents related to service as bank
officer, director, attorney, or representative.

This suit was an earlier chapter in the sane epos of
litigation to which the 1992 suit belonged. A successor to the
1986 suit eventually settled, resulting in a conplex transfer of
funds, property rights, and liabilities between Peoples and Larry
Crowe.

‘At about this time, CNA opened a file for the Crowe
litigation.

Dol lar was included in this request because he had
subsequent|ly served on Peoples’s board of directors.



It is inportant to note that these discovery requests were very
significant ones in the Western District in 1994. Although Fed. R
Cv. P. 26(a)(1)(D) generally provides for the automatic di scl osure
of relevant insurance policies, the Western District had opted out
of that provision inits local rules. See ULLR 6.06W (1994). At
the time, the only way for a party to find out about insurance
policies in the Wstern District was by way of a properly
propounded di scovery request.

On April 27, Berry responded to the discovery requests on
behal f of three of his four director clients. He answered Requests
5 and 8 with the words “none” or “none known.” On that sane day,
Burnthorn faxed Berry a copy of the CNA correspondence first
di scovered by Bieck. At this point, Burnthorn al so began preparing
a letter to CNA requesting defense and indemification for her
client, Dollar, under the D& Policy. On April 28, she faxed Berry
a copy of this letter as well, so that he could use it as a nodel
for letters witten on behalf of his clients. On April 29, one of
Berry’'s director clients sent such a letter to CNA. Letters from
two of the other directors foll owed soon thereafter.

On May 1, Burnthorn responded to the discovery requests on
behal f of Dollar. Her response to Request 5 read as foll ows:

Response to request #5: New Engl and | nsurance Conpany
and the Hone |nsurance Conpany have been notified of

plaintiff’s lawsuit. Dollar objects to the request on
grounds of attorney-client privilege and work product
i nruni ty.



On May 5, Berry responded to the discovery requests on behal f
of his fourth and final director client. H's answers to Requests
5 and 8 for this client were identical to the ones he had sent the
week before on behalf of the other directors--in the negative.

On May 12, Fiedler wote to Burnthorn advising that CNA was
proceedi ng under a reservation of rights with respect to the D&O
Policy, and requesting certain additional information. On June 7,
Burnt horn provided this information.

As the trial drewnearer, settlenent negotiations intensified.
On June 23, Berry nade a witten offer to settle on behalf of the
directors for $10, 000. He enphasized in this letter that his
clients were not insured, and did not have access to substantial
funds for settlenent purposes. The Crowes counter-offered for
$25, 000.

On June 30, CNA nade a formal response to the notice of
lawsuit letters sent by Berry’'s and Burnthorn’s clients. CNA
advi sed that the D&O Policy was a $5 million indemity policy that
m ght not provide coverage for several reasons, and that CNA woul d
be proceeding under a reservation of rights to deny coverage. A
speci nen policy was attached to the responses.

During the week of July 4, Wight, Bieck, and Burns attenpted
to negotiate a settlenent on behalf of their clients and two ot her

insurers.® Their offer was rejected, whereupon they discussed

New Engl and | nsurance Conpany and Hone | nsurance Conpany, the
two insurers referenced in Burnthorn’s above-quoted discovery



anong thensel ves the possibility of coverage under the D&O Policy
and the feasibility of bringing CNA and Berry’'s director clients
into a gl obal settlenment. On July 7, Wight infornmed Bi eck that he
woul d be speaking with CNA representatives the next day about the
possibility of CNA contributing to a gl obal settlenent. On July 8,
the tel ephone conference took place as scheduled, wth Berry,
Wight, Tone, and Fiedler in attendance. During the conversation,
Tone stated that he had not yet received authority to conmt any
money to a settlenent fund, and that no one should raise the
possibility of a CNA contribution with the Crowes. Wi ght
subsequent|ly rel ayed the substance of this conversation to Bieck.

On July 11, the day before the trial began, Tone wote to
Wight and Berry informng themthat CNAwas willing to contri bute
to a settlenent package. On this sanme day, and obviously before
receiving the letter, Wight, Bieck, and Burns net to discuss the
possibility of making a global settlenent offer, which would
include CNA, prior to the commencenent of the trial. In this
conversation, Wight remnded Burns and Bieck that CNA had
requested that its possible inclusionin a global settlenent not be
di scl osed. Later that afternoon, Wight, Bieck, and Burns, along
wth Smth's attorney, net with the Crowes’ counsel to discuss

settl enent. The Crowes nmde an offer of $6.2 mllion. Bur ns

response.



replied that this figure was far beyond any theory of insurance
coverage. No one at the neeting objected to this statenent.

The trial began as scheduled on July 12. Shortly thereafter,
Berry spoke to Tone regardi ng the paynment of his fees by CNA. (On
July 13, Tone sent a letter to Berry advising himthat CNA woul d
pay $25,000 for the legal fees of his clients. Later that sane
day, Berry continued to pursue his $10,000 settlement offer with
the Crowes’ counsel. During these discussions, one of the Crowes’
| awers remarked that he was surprised that the directors had no
insurance. Berry replied that there was an old policy, but that it
had | apsed and his clients were not covered by it.

At this point, Burns becane the chief settlenent negotiator
for all of the defendants. On July 21, Burns received word from
Berry that CNA had given Tone authority to nmke a $100, 000
contribution to the settlenent. Berry also relayed that Tone had
reiterated his request that the source of the $100,000 remain
anonynous.

At a neeting on July 26, Wight rem nded Bi eck and Burns of
CNA' s request for anonymty. The three discussed the matter, and
agreed that CNA' s participation ought to be revealed. They also
deci ded t hat di scovery responses shoul d be checked to see if anyone
had breached a duty to disclose the D& Policy. Bi eck raised
particul ar concern about Berry’s di scovery responses. The neeting
was t hen adj ourned to check those responses. Wight consulted with

Bur nt horn about the responses they had given, and concl uded that



they were adequate. Bi eck, Wight, and Burns each attenpted to
check Berry’'s responses, but apparently none of them had brought
t hose docunents along. No one followed up on this with Berry.

On July 27, Tone and Fiedler arrived in Monroe to nonitor the
settlenment progress directly. On this day, they were able to have
a nunber of discussions with various of the defense counsel during
breaks in the ongoing trial. First, Berry asked Tone to increase
the anobunt of CNA's contribution. Tone had authority to do this,
and accordingly upped CNA's offer to $150,000. Tone then raised
t he subj ect of disclosure and was i nformed by Hart’s’ attorney that
the settlement would fall apart if CNA were reveal ed. After these
exchanges, Burns inforned the Crowes’ counsel that the attorney and
director defendants woul d neet the Crowes’ prior settlenent offer
of $2.25 mllion. Back in the defense canp, the subject of
di scl osure arose one last tine. Wight told Tone that he thought
CNA' s contribution should be reveal ed. Tone apparently concurred.
Tone and Fi edl er then departed Monroe.

The Crowes accepted the $2.25 mllion of fer, and the substance
of the agreenent was recited to the court that sanme day by Burns.
The court recessed the trial so that a final witten agreenent
could be prepared and signed. Bi eck subsequently drafted that
agreenent. In it, the nanme “Anerican Casualty Conpany” appeared

once, along with several other insurers, in a long section titled

'Agai n, Peoples’s forner president, and one of the principal
defendants in the underlying suit.

10



“Settling Defendants.” The agreenent was signed on July 28. On
that sanme day, Berry sent a letter to Tone informng himthat the
| anguage in the final agreenent did not specifically say “CNA”
CNA subsequently nmade its prom sed paynment anonynously through
Wi ght and Burnt horn.

Wth respect to Hart and Smth, the trial continued. At its
conclusion, the jury returned a verdict in favor of the Crowes for
$8.5 million. This figure was subsequently trebled in accordance
wth the statute. Both Hart and Smth appeal ed that judgnent to
this court.8

During the pendency of that appeal, Joseph R Ward, Jr., the
Crowes’ principal attorney throughout the 1992-94 [itigation,
conducted a judgnent debtor exam nation of Hart. As a result of
t hat exam nation, Ward di scovered the D&O Pol i cy.

I

On Novenber 15, 1994, the district court received a letter
from Ward addressed to el even of the defense counsel. It stated
that he had recently becone aware of the D&O Policy, and that he
believed there may have been a nunber of instances where the

defense attorneys violated their discovery obligations by not

8As we shall see, Hart subsequently settled with the Crowes.
Smth pressed on with his appeal, however, and on February 26,
1996, this court reversed the verdict and rendered in his favor.
Cowe v. Smith, No. 94-41205, 81 F.3d 155 (5th. Cr. 1996)
(unpubl i shed).
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revealing the policy to him He gave notice that he was preparing
a notion to set aside the settlenent and sanction the directors.
After receiving the letter, the court had several ex parte
contacts with Ward in an attenpt to determ ne what action shoul d be
taken on the matter of the sanctions. As the court has since
repeatedly enphasi zed, it was in a quandary because neither it nor
Ward knew any facts that mght substantiate or refute the
al l egations of m sconduct. Ward subsequently brought his notion,
however, and the court then decided that it would conduct an
informal neeting with all of the defense attorneys to discuss the
si tuati on. At that neeting, it was decided that a full-fledged
trial would be held to resolve the question. This trial was
originally schedul ed for Septenber 6. Based on its conversations
with Ward, however, the court had al ready becone convinced at the
time of the informal neeting that the directors would Iikely enter
into a renewed settlenment with the Crowes, and that sancti ons m ght
wel | be waived therein. Concerned for its own judicial integrity,
the court began to consider bringing an alternate sanctions
proceeding itself, onits own notion. To investigate and, if need
be, prosecute that action, the court appointed Ward as attorney for
the United States in the matter. The court nade this choi ce based
on Ward's existing famliarity with the case and a | ack of viable
alternatives. Ward accepted the appoi ntnent, and i nforned the U. S

Attorney for the Western District of Louisiana of his new status.
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Shortly thereafter, the US. Attorney’'s civil and crim nal
section chiefs paid a visit to the court to discuss the case. The
civil chief declined to pursue the matter hinself, as he did not
consider the sanctions to be civil in nature. The crimnal chief
indicated that he would be wlling to pursue the nmatter as a
crimnal case, if the court declared it to be such. The court
declined his offer on the grounds that it “did not consider the

defendants crimnals,” and continued its enpl oynent of Ward. After
reflecting on the neeting, however, the court did change Ward's
title, designating him attorney for “the court” instead of “the
United States.”

On June 10, CNA and its counsel procured a newsettlenent with
the Crowes,® who then, as the district court feared, stopped
prosecution of their sanctions notion. The court then entered its
own notion for sanctions pursuant to its inherent power.! Ward
dutifully investigated the facts of the settl enent negoti ati ons and
presented them to the court during a rescheduled bench trial
Based on its conversations with the US. Attorney’s office, and
because it was concerned with the possibility that Ward woul d be

erroneously viewed as a “prosecutor,” the court expressly limted

°For an additional $4 mllion. In addition to the Crowes’
clains against the clients of the attorney sanctions defendants,
this settlenent also term nated the Crowes’ cl ai ns agai nst Hart, as
he was al so covered by the D&O Poli cy.

1°As opposed to its power under Fed. R Civ. P. 11, which is
not inplicated here.
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him at all times, to a role of gathering and presenting the
evidence. In particular, the court “kept its own counsel” as to
relevant |egal theories, the designation of defendants, and the
overal | appropriateness of sanctions, wth the sol e exception that
the defendants were allowed to present briefs on the | egal issues.
The court did, however, engage in a few additional ex parte
contacts with Ward during the investigation period, inan effort to
resol ve procedural questions relating to his representation and to
ensure that the subjects that the court found nost relevant were
adequately investigated in discovery. It was also the case that
Ward testified at the trial in addition to serving as the court’s
at t or ney. The defendants, for their part, were at all tines
represented by counsel, and were able to hear and respond to all
the evidence accunul ated against them After extensive discovery
and sone five days of trial, on July 25, 1996, the court found the
conduct of the defendants sanctionable. The court raised nmultiple
theories of liability, but the essential basis for its judgnent was
the finding that all of the sanctions defendants had willfully
conspired to defraud the Crowes by concealing the D& Policy from
t hemdespi te havi ng di scovery-rel ated, ethical, and other duties to
reveal it. Based on this finding, the court ordered the follow ng
sanctions: (1) for CNAto pay $5 million to the court; (2) for Tone

to pay $75,000 to the court;?! (3) for Berry to be suspended from

10ne m ght wonder what the district court intended to do with
this noney. It seens that the general plan was to create a fund
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practice before the Western District of Louisiana for a period of

ni ne nonths; (4) for Wight, Burns, and Bieck to be suspended from

practice before the Western District of Louisiana for a period of

three nonths; and (5) for Fiedler and Burnthorn to be reprinmnded.

The sancti ons defendants appeal this judgnent on nultiple grounds.
11

We reviewa district court’s inposition of sanctions under its

i nherent power for abuse of discretion. Dawson v. United States,

68 F.3d 886, 895 (5th. Cir. 1997); Chanbers v. NASCO Inc., 501
UsS 32, 55 (1991). Nonet hel ess, “the threshold for the use of

i nherent power sanctions is high.” Elliot v. Tilton, 64 F.3d 213,

217 (5th Gr. 1995). The inherent power “is not a broad reservoir
of power, ready at an inperial hand, but a limted source; an
i nplied power squeezed fromthe need to nake the court function.”

Chanbers, 501 U S at 42 (quoting NASCO Inc. v. Calcasieu

Television and Radio, Inc., 894 F.2d 696, 702 (5th G r. 1990)).

Perhaps for this reason, we have repeatedly enphasi zed that, where

the i nherent power is involved, our reviewis not perfunctory.

Dawson, 68 F.3d at 896 (quoting Shepherd v. Anerican Broadcasting

Conpani es, 62 F.3d 1469, 1475 (D.C. GCr. 1995)). “As the Suprene
Court has expl ained, ‘[b]ecause inherent powers are shielded from

direct denocratic controls, they nust be exercised wth restraint

fromwhich the court coul d pay appoi nted counsel to prosecute this
and ot her sanctions actions throughout the Western District.
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and discretion.’” Shepherd, 62 F.3d at 1475 (quoting Roadway
Express, Inc. v. Piper, 447 U S. 752, 764 (1980)).

|V

The sanctions defendants argue that the district court abused
its discretion in two main respects in this case. First, they
assert that the court deprived themof their right to due process
by inposing crimnal sanctions on them via a manifestly civi
process. Second, they argue that the court clearly erred i n maki ng
its required finding of bad faith conduct. We address each
contention in turn.

A

The sanctions defendants first argue that the district court
deprived them of their right to due process by inposing crimnal
sanctions in a civil proceeding. |In particular, they contend that
their due process rights were infringed because the district court
appoi nted Ward to “prosecute” their sanctions. They insist that,
because Ward's other clients, the Crowes, were the purported
victins of the fraud, and maintained private rights of action for
any w ongdoi ng, he was not a disinterested prosecutor, as required
for the prosecution of crimnal sanctions. |In this regard, they
also note that Ward had a personal interest in finding their
conduct sanctionable, in the sense that, if the conduct of his
former opponents had been found to be unobjectionable, he would
have faced potential malpractice liability for his own failure

earlier to locate the D& Policy. In addition to these problens
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associated wth Ward serving as “prosecutor,” the sanctions
def endants al so assert separate due process viol ati ons based on the
fact that Ward both testified and served as attorney, and the fact
that he had ex parte contacts with the court. After | engthy
consideration, we find substantial nerit in these due process
argunents as applied to defendants CNA and Tone, but not as to
def endants Burns, Bieck, Wight, Fiedler, Burnthorn, and Berry.
1

As the sanctions defendants correctly point out, and as the
Suprene Court has often explained, the initial touchstone for
determ ning the due process rights of a sanctions defendant lies in
the characterization of the particular contenpt as either “civil”
or “crimnal”:

Because civil cont enpt sanctions are viewed as

nonpuni ti ve and avoi dabl e, fewer procedural protections

for such sanctions have been required. To the extent

that such contenpts take on a punitive character,

however, and are not justified by other considerations

central to the contenpt power, crimnal procedural
protections nmay be in order.

| nternati onal Union, United M ne Wirkers of Anerica v. Bagwell, 512

U S 821, 831 (1994); see also H cks v. Feiock, 485 U S. 624, 632

(1988) (in a contenpt action, as in any other, “crimnal penalties
may not be inposed on soneone who has not been afforded the
protections that the Constitution requires of such crimna

proceedi ngs”).
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As the Suprene Court has al so nade cl ear, “concl usions about

the civil or crimnal nature of a contenpt sanction are properly

drawmn . . . ‘from an exam nation of the character of the relief
itself.”” Bagwell, 512 U S. at 828 (quoting Hi cks, 485 U. S at
635). In this case, we are presented with two principal types of
“relief”: fines payable to the court for CNA and Tone, and

suspensions frompractice or official reprimands for Burns, Bieck,
Wight, Fiedler, Burnthorn, and Berry. W consider each class of

relief in turn.
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2
We begin with the fines inposed on CNA and Tone. Wth regard
to these sanctions, we have little difficulty in finding that they
were crimnal in character. As the Suprenme Court has expressly
st at ed:

Acontenpt fine. . . iscivil and renedial if it “either
coerce[s] the defendant into conpliance with the court’s
order, J[or] . . . conpensate[s] the conplainant for
| osses sustained.” Were the fine is not conpensatory,
it is civil only if the contemmor is afforded an
opportunity to purge. Thus, a “flat, unconditional fine”
totaling even as little as $50 announced after a finding
of contenpt is crimnal if the contemmor has no
subsequent opportunity to reduce or avoid the fine
t hrough conpl i ance.

Bagwel |, 512 U. S. at 829 (quoting United States v. M ne Wrkers,

330 U. S. 258, 303-04 (1947), and Penfield Co. of Cal. v. SEC 330

U. S. 585, 590 (1947), respectively); cf. Inre Terrebonne Fuel and

Lube, Inc., 108 F. 3d 609, 612 (5th G r. 1997) (“If the purpose of

the order is to punish the party whose conduct is in question or to
vindicate the authority of the court, the order is viewed as
crimnal. If, onthe other hand, the purpose of the contenpt order
is to coerce conpliance wth a court order or to conpensate anot her
party for the contemmor’s violation, the order is considered to be
civil.”). Because the fines in this case were payable to the
court, they were not conpensatory. Because they were also flat
fines that did not afford an opportunity to purge, they were
crimnal in character. To the extent that the district court

concluded to the contrary, it was clearly in error.

19



Havi ng determned that the fines were crimnal in character,
t he questi on becones whet her the procedures applied by the district

court were adequate for crimnal contenpt. In Young v. United

States ex rel. Vuitton et Fils S.A, 481 U S. 787, 804 (1987), the

Suprene Court held that “[a] private attorney appointed to
prosecute a crimnal contenpt . . . should be as disinterested as
a public prosecutor who undertakes such a prosecution.” In this
case, Ward’'s concurrent representation of the Crowes, who retained
substantial possibilities for private recovery against the
def endants, coupled with his own potential malpractice liability
for the events at issue, conbine to belie any contention that he
was “as disinterested as a public prosecutor.” There can therefore

be no doubt that, at least to the extent that Ward was in fact

allowed to serve as “prosecutor,” the district court failed to
follow the command of Young. Furthernore, the argunent that Ward

was not actually acting as a prosecutor--in the sense that he only
i nvestigated and presented the evidence, |leaving to the judge and
defendants the entirety of the | egal argunent--is of no nonment in
this context. As we have expressly held in the past, where
crimnal contenpt s involved, there nust actually be an
i ndependent prosecutor of sone kind, because the district court is

not constitutionally conpetent to fulfill that role on its own.

See FDIC v. LeGand, 43 F.3d 163, 169 & n.6 (5th Gr. 1995); see
also Fed. R Cim P. 42(b); cf. Young, 481 U S at 798-99 (noting

ot her general requirenents of crimnal procedure in the contenpt

20



context, including a presunption of innocence, the beyond-a-
reasonabl e-doubt burden of proof, the right against self-
incrimnation, the right to notice, the right to be heard, the
right to counsel, the right to call witnesses, the right to an
unbi ased judge, and the right to ajury trial where the contenpt is
serious). Thus, in whatever way the situation is characterized,
the district court would appear to have violated CNA and Tone’'s
right to due process by denying them an i ndependent and inparti al
prosecutor for the manifestly crimnal sanctions that it inposed.

One response to this reasoning m ght be that the Suprene Court
in Bagwell stopped short of saying that the full range of
traditional crimnal procedural protections is nmandated in every
crim nal contenpt proceedi ng. As noted above, the rule of that case
was sinply that “crimnal procedures nmay be in order,” if the
inposition of contenpt is not “justified by other considerations
central to the contenpt power.” Bagwell, 512 U. S. at 831 (enphasis
added) . Thus, it mght perhaps be argued that the lack of an
i ndependent and i npartial prosecutor was sonehow justified in this
case by such “other considerations.”

Upon cl oser inspection, however, this response |lacks nerit.
The Bagwel | Court identified only two classes of crimnal contenpt
in which the “other considerations” mght indicate a | esser degree
of procedural protection. The first is the case of the “direct
contenpt” commtted “in the presence of the court,” and the

rationale is the quite sensible one that “[t]he necessity
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justification for the contenpt authority is at its pinnacle .

wher e cont unmaci ous conduct threatens a court’s inmmediate ability to
conduct its proceedings.” Bagwell, 512 U S. at 832. The second
exception is for “petty” fines, which the district court has been
traditionally allowed to i npose in a sunmary manner. See id. at 837

n.5 & 838-39. Although our own recent decision in Carroll v. The

Jaques Admralty Law Firm P.C , 110 F.3d 290, 293 (5th Cr. 1997)

(Jones, J.), would appear to indicate either that a $7000 fine is
“petty,” or that “direct contenpt” includes the disruption of
ongoi ng, out-of-court discovery, ! nothing in that case or Bagwel |
can be read as saying that there is any “other consideration” that

m ght justify curtailed crimnal procedures for the inposition of

$5 million and $75,000* fines to punish a nonths-old discovery
violation in a long-settled case. I ndeed, the Bagwell Court was

quite clear that for “indirect [crimnal] contenpts” involving, for
exanple, “out-of-court disobedience to conplex injunctions,”
crimnal protections are clearly “necessary and appropriate to
protect the due process rights of parties and prevent the arbitrary

exercise of judicial power.” |d. at 833-34; cf. Geen v. United

12See al so Bagwel |, 512 U.S. at 833, with regard to the proper
procedure for such ongoing di scovery violations.

13\W¢ need not decide today what the precise Ilimt is for a
“petty” fine, because $75,000 is manifestly non-petty in the case
of an individual, just as $5 mllion is non-petty in the case of a
cor porati on. We note, however, that the Bagwell Court strongly
suggested, wi thout deciding, that $5000 was an appropriate limt
for individuals, and $10,000 for corporations. See Bagwell, 512
U S. at 837 n.5.
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States, 356 U. S. 165, 217 n.33 (1958) (Black, J., dissenting)
(“Al'l eged contenpts comm tted beyond the court’s presence where the
j udge has no personal know edge of the material facts are especially
suited for trial by jury. A hearing nust be held, w tnesses nust
be cal |l ed, and evidence taken in any event. And often . . . crucial
facts are in close dispute.”). For this reason, we see no
justification here for a departure fromthe nmandate of Young, and
therefore conclude that the district court commtted a clear
violation of CNA and Tone’'s right to due process in this case when
it inmposed determnative crimnal fines on them w thout affording
the benefit of an independent and inpartial prosecutor.! These
sanctions nust therefore be reversed and vacated. *°
3

We turn next to the suspensions and reprimands neted out to
sanctions defendants Burns, Bieck, Wight, Fiedler, Burnthorn, and
Berry. Although these sanctions present a very close question, we

are ultimtely persuaded by our clear precedents that they are not

14And, of course, potentially in a nunber of other respects as
well, as the majority of the other standard crimnal protections
noted by the Court in Young, 481 U S. at 798-99, were ignored in
this case as well.

5\\¢ note in passing that our judgnent on this point accords
in both reasoning and result with the Eleventh G rcuit’s decision
inlInre E 1. Dupont de Nenmburs & Co.-Benlate Litigation, 99 F.3d
363 (11th Gr. 1996) (finding the inposition of a $6.8 nmllion
determnative fine wthout benefit of crimnal procedur a
protections to violate due process under Bagwell and Hi cks).
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so crimnal in character as to render the district court’s chosen
procedures faulty.

We nmust concede, however, an initial inpression that Bagwell
appears to nmandate the opposite result. 1In addition to the above-
di scussed analysis of crimnal versus civil character in the fine
context, the Court noted in that case that, as a general natter
sanctions that serve to “vindicate the authority of the court” are

crimnal 1in character. Bagwel |, 512 U S. at 828; see also

Terrebonne, 108 F.3d at 612 (“If the purpose of the order is to
puni sh the party whose conduct is in question or to vindicate the
authority of the court, the order is viewed as crimmnal.”).
Suspensions and reprimands surely serve to acconplish the goal of
vindi cation, so to that extent they would appear to be crimnal in
character.

In this case, however, our investigation cannot be limted to
so sinplistic an analysis. Unli ke sone of the other Ilikely
candidates for use as contenpt sanctions, those that address
attorney discipline have been squarely placed in a decidedly
different and grayer area by both the Suprene Court and our own past

deci si ons. See, e.d., Cammer v. United States, 350 U. S. 399, 408

n.7 (1956) (“*The power to disbar an attorney proceeds upon very
different grounds’ from those which support a court’s power to

puni sh for contenpt.”) (quoting Ex Parte Robinson, 86 U S (19

Wall.) 505, 512 (1873)); Ex Parte Wall, 107 U.S. 265, 288 (1883)

(stating that a di sbarnent proceedi ng requires no formal indictnent,
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because it “is not for the purpose of punishnent, but for the
purpose of preserving the courts of justice from the officia

m nistration of persons unfit to practice in thent); Johnson v.

Avers, 921 F.2d 585, 586 (5th Cr. 1991) (Wsdom J.) (“‘Di sbarnment
proceedi ngs are not for the purpose of punishnment, but rather seek
to determne the fitness of an official of the court to continue in
that capacity and to protect the courts and the public from the

official mnistration of persons unfit to practice.’”) (quoting ILn

re Derryberry, 72 B.R 874, 881 (Bankr. N.D. Chio 1987)). As we

recently restated the matter in Dailey v. Vought Aircraft Co., 141

F.3d 224 (5th Cr. 1998), “disbarnent is intended to protect the

public” in addition to being “a ‘punishnment or penalty inposed on

the lawer,’”” and it is therefore “quasi-crimnal in nature.” |d.

at 229 (quoting Inre Ruffalo, 390 U S. 544, 550 (1968)). Although

both the Suprenme Court and this court have often relied on this
“quasi-crimnal” characterization to hold that “an attorney is
entitled to procedural due process which includes notice and an
opportunity to be heard in disbarnent proceedings,” see, e.q.,

Dailey, 141 F.3d at 229; Ruffalo, 390 U S. at 550, we have only

rarely gone farther.® Cf. In re Mng, 469 F.2d 1352, 1355 (7th
Cr. 1972) (“*Al that 1is requisite to their [disbarnent

proceedi ngs] validity is that, when not taken for matters occurring

In this case, there is obviously no contention that the
district court failed to provide either adequate notice of the
sanctions or an opportunity to be heard.
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in open court, in the presence of the judges, notice should be given

to the attorney of the charges nmade and opportunity afforded himfor

expl anation and defence.’”) (quoting Randall v. Brigham 74 U S. (7

Vall.) 523, 540 (1868)). I ndeed, even in the limted instances
where this court has mandat ed specific additional protections, the
manner in which we have done so | eaves the unm st akabl e i npression
that “quasi-crimnal” neans “less than crimnal” for due process

purposes. See, e.d., In re Thalheim 853 F.2d 383, 388 n.9 (5th

Cr. 1988) (requiring “clear-and-convincing” evidence of a
di sbarrabl e of fense, rather than proof “beyond a reasonabl e doubt,”
as a blind application of full crimnal contenpt procedure would
suggest).! Furthernore, and as noted in Cammer, the inposition of

disciplinary sanctions itself inplicates an independent and

7But see Thal heim 853 F.2d at 388 (also requiring that the
court’s disciplinary rules be read strictly, resolving any
anbiguity in favor of the person charged, in an unexpl ai ned but
obviously intentional application of <crimnal laws rule of
lenity). In response to that point, we can only note that the
question whether the rule of Ilenity is even a fundanental
requi renment of due process in nore traditional crimnal settings is
a question of sone conplexity.

We shoul d al so note that the other nmaj or additi onal procedural
protection that we have specifically mandated for disbarnent
cases--the requirenent that the district court strictly abide by
such rules of disciplinary enforcenent as it has created, see
Thal heim 853 F.2d at 388--is not inplicated in this case, because
the Western District of Louisiana, unlike the Eastern District, did
not have such rules at the tinme these sanctions were inposed. Cf.
ULLR 83. 2. 10E (1994). As such, we need only anal yze the procedures
actually enployed to see if they neet the requirenents of due
process. Cf. Mng, 469 F.2d at 1355 (“The district courts are free
to adopt their own |local rules defining grounds for disbarnent and
suspensi on and the procedures to be foll owed. But these rul es nust
nmeet the requirenents of due process.”).
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fundanental duty of the district court--the supervision of the
attorneys who practice as nenbers of its bar--in ways that other

sanctions sinply cannot. Cf. RTC v. Bright, 6 F.3d 336, 340 (5th

Cr. 1993) (“It is beyond dispute that a federal court may suspend
or dismss an attorney as an exercise of the court’s inherent

powers.”); Howell v. State Bar of Texas, 843 F.2d 205, 206 (5th Cr

1988) (“Since the early days of English common law, it has been
w dely recogni zed that courts possess the i nherent power to regul ate
t he conduct of attorneys who practice before themand to discipline
or disbar such of those attorneys as are guilty of unprofessional

conduct.”); Flaksa v. Little River Marine Constr. Co., 389 F. 2d 885,

889 n.10 (5th Cr. 1968) (“‘The power of a court to discipline
menbers of its own bar can scarcely be doubted seriously. An
attorney is under no obligation to seek adm ssion to the bar of a
United States district court. He is at liberty to abstain from
menbership in that or any other bar. But when he does apply and is
admtted he secures certain privileges and al so assunes definite
obl i gati ons. The power of a court to inpose appropriate and
reasonabl e sancti ons upon those admtted to its bar is a famliar
phenonmenon and |lies within the inherent power of any court of

record.’””) (quoting Ganble v. Pope & Talbert, Inc., 307 F.2d 729,

735 (3d Gir. 1962) (Biggs, CJ., dissenting)); Wodham v. American

Cystoscope Co., 335 F.2d 551, 557 (5th Cr. 1964) (referencing

Ganbl e and noting that appropriate “nodes of discipline against the

attorney mght include: (1) a reprimand by the court, (2) a finding

27



of contenpt, or (3) a prohibition against practicing for alimted
time before the court whose order was neglected or disregarded”)

(quoting Coment, Sanctions at Pre-Trial Stages, 72 Yale L. J. 819,

830 (1963)); Roadway Express, Inc. v. Piper, 477 U.S. 752, 766 n.12

(1980) (citing Chief Judge Biggs’'s dissent in Ganbl e with approval).
Thus, whatever mght be the inplications of the nore general
statenents in Bagwell--and we also note, for the record, that
Bagwel | did not directly address the status of disbarnents or other
di sciplinary sanctions--in the light of the extensive disciplinary
case |law we have cited, we are constrai ned by binding precedent to
reject the sanctions defendants’ invitation in this case to apply
a blunt requirenent of full crimnal procedure to every di sbarnent
that the district courts of this circuit choose to issue in the
exercise of their inherent power. Even nore surely, our precedent
enphatically di sm sses such extensive procedural hoop-junping for
the far less serious disciplinary sanctions of suspension and
reprimand. In resolving this case, we nust sinply remain content
to retain the vague, “quasi-crimnal” designation that our
precedents have expressly chosen to place upon such sanctions, and
conduct our due process analysis on that basis.

In so doing, we may rely on the well established propositions
that “[t]he fundanmental requirement of due process is the
opportunity to be heard ‘at a neaningful time and in a neaningful

manner,’” Mathews v. Eldridge, 424 U S. 319, 333 (1976) (quoting

Arnmstrong v. Manzo, 380 U. S. 545, 552 (1965)), and that “[t] he very
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nature of due process negates any concept of inflexible procedures

uni versally applicable to every imaginable situation,” Cafeteria &

Restaurant Wrkers Union v. MElIroy, 367 U S. 886, 895 (1961).

St at ed anot her way, due process, unl i ke sone legal rules, is not
a technical conception with a fixed content unrelated to tine,
pl ace, and circunstances.’” Mat hews, 424 U.S. at 334 (quoting
MEl roy, 367 U.S. at 895). 1In each individual case, identification
of the specific dictates of due process is “guided by a Mt hews v.
El dridge balancing which requires the weighing of the private
interests affected by the official action, the risk of erroneous
deprivation through the existing procedure, and the governnent’s

interest in mnimzing its admnistrative and financial burdens.”

Metro County Title, Inc. v. FDIC, 13 F.3d 883, 887 (5th Cr. 1994)

(citing Mathews, 424 U S. at 334-35); cf. Santosky v. Kraner, 455

U S. 745, 753-54 (1982) (applying the Mathews test and requiring
only a “fundanentally fair procedure” for the state to term nate the

rather weighty rights of parentage); Burnett v. Collins, 982 F.2d

922, 928 n.8 (5th Gr. 1993) (Garwood, J.) (noting that, even in a
crimnal case where evidentiary errors have occurred, due process
requires nothing nore than “a fundanentally fair trial”); Link v.

Wabash Railroad Co., 370 U S. 626, 632 (1962) (noting that the

“adequacy of notice and hearing respecting proceedings that nay
affect a party’s rights turns, to a considerable extent, on the
know edge whi ch the circunstances show such party nmay be taken to

have of the consequences of his own conduct”). Furthernore, it is
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wel | established that, even where the sanctionis patently crim nal,
“[ulnless an action violates a specific provision of the
Constitution, the due process clause requires ‘only the nost basic

procedural safeguards. Young v. Herring, 938 F.3d 543, 557 n.3

(5th Gr. 1991) (King, J.) (quoting Patterson v. New York, 432 U. S.

197, 210 (1977)).

That said, just which “basic procedural safeguards” wll be
generally inplicated by i nposition of the “quasi-crimnal” sanction
of disbarnent is a close and vexatious question. It is not,
however, a question that requires a thorough answer at the present
juncture, so long as we remain focused, as we surely nust, on the
specific faults alleged by the sanctions defendants in the instant
case: First, Ward’'s service as “prosecutor”; second, the fact that
he testified in addition to serving as attorney; and third, his ex
parte contacts with the court. W address each in turn.

a
Wth regard to Ward’ s service as prosecutor, our decision in

NASCO, Inc. v. Calcasieu Television and Radio, Inc., 894 F.2d 696

(5th Gr. 1990) (H gginbotham J.), is largely dispositive of the

i ssue. In that case, the district court inposed, anong other
things, a conpensatory civil sanction of attorney's fees and
expenses, and a “quasi-crimnal” sanction of a three-year

di sbarnment, against G Russell Chanbers, the owner of Calcasieu
Tel evision, and A J. Gay, his chief attorney, in response to a

“l'ong and arduous canpaign of fraud, deceit, delay, harassnent,

30



oppression and expense” in Calcasieu s litigation of a contract

cl aim brought against it by NASCO  See NASCO Inc. v. Calcasieu

Tel evision and Radio, Inc., 124 F.R D. 120, 143-45 (WD. La. 1989).

The notion for nonetary sanctions had been brought by NASCO, and it
was resol ved by way of a one-day bench trial in which each side was
all owed to present evidence and argue the nerits of its position.
Gray’s di sbarnent, on the other hand, was brought by the court, and
| egal argunent on the issue was |imted to the court’s own research
and such briefs as the parties chose to submt after the hearing on
the nmonetary sanctions.'® |n response to Gray’'s argunent on appeal
that he had been deprived of his right to due process, and in
particular of his right to a disinterested prosecutor for the
“crimnal” sanction of disbarment, we stated:
[We are not persuaded that NASCO s “prosecution” of the

sanctions proceedi ng violated the strictures of Young v.
United States, 481 U S. 787, 107 S.C. 2124, 95 L. Ed.2d

8As the district court itself described the procedure:

. W finally decided that NASCO s counsel would
certalnly make application for sanctions in the form of
attorney’s fees and expenses. The Court would rely on
that application and the oppositions filed by defendants
for investigation and the appropri ateness of that kind of
sanction. The Court would rely on its own research and
any additional research that we mght request of the
parties regarding the inposition of other types of
sanctions. On appeal, NASCO s counsel is to defend the
entire judgnment of this Court, including sanctions other
than attorney’s fees and expenses. If sanctions are
found and becone final, they shall include the attorney’s
fees and expenses of NASCO s counsel in representing
NASCO and the public in the sanction phase of this suit.

NASCO, 124 F.R D. at 137.
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740 (1987). There the Court held the appoi ntnent of the

opposing counsel in the wunderlying |litigation to
prosecute a crimnal contenpt proceeding violated due
process. The Court reasoned that counsel could not

adequately represent the interests of the governnent and
the interests of his private client at the sane tine.
107 S. Ct. at 2135-2139. Gay argues that because we have
characterized a di sbarnent proceedi ng as quasi-crimnal,
In re Thalheim 853 F.2d 383, 388 (5th Cr. 1988), the
reasoning in Young should apply. W are unable to find
any authority to support G ay’s contentions and he points
us to none. Further, we conclude that the danger present
in Young, that private counsel would be overzeal ous in
the contenpt proceedings in an effort to further the

interest of his client, was not present here. The
argunent s of counsel at the hearing were devoted entirely
to the issue of nonetary sanctions. The court |ater

relied on its own research, aided by any briefs the
parties wished to file, in determning the propriety of
nonnonetary sancti ons. 124 F.R D. at 137, n.10. The
court thus avoi ded pl aci ng NASCO s counsel in the rol e of
prosecutor for the disbarnent proceedi ngs.
NASCO, 894 F.2d 707-08.
W read NASCO as standing for the proposition that Young is not
infringed, even where the district court relies on interested

opposi ng counsel to present the facts!® giving rise to an inposition

Al t hough Judge Hi ggi nbot hanis description m ght | eave sone
roomfor anbiguity, in point of fact there can be no doubt that the
district court in NASCO relied primarily on the extensive factua
devel opnent of the nonetary sanctions proceeding in finding Gay
di sbarrable. As the foll ow ng excerpt of its findings nakes cl ear,
the court disbarred Gay on the basis of a wide variety of actions
and cul pable nental states derived from the whole course of
Chanbers’s schene, including nmuch out-of-court plotting and ot her
activity that the court could not possibly have known about save
for the trial

.. . In his conduct in this case, Gray has actively
violated alnost every one of [his] ethical and
prof essional responsibilities. He accepted and tried a
case for the explicit purpose of doing injustice, i.e.,
he used every neans at his di sposal to defeat a perfectly
| egal and enforceabl e purchase contract agai nst which he
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of the quasi-crimnal sanction of disbarnent, so | ong as the court
relies onits own research (as suppl enented by appropriate briefing
by the parties) wwth regard to rel evant | egal issues and the overal

appropri ateness of disbarnent. The | ogic would appear to be that,
by avoi di ng putting opposi ng counsel in the position of making | egal

argunent in favor of disbarnent, the court sufficiently avoids

wel | knew his client had no defenses. He m sused the
injunction notice given by NASCO He devised a
fraudulent and illegal schene to deprive this Court of

the jurisdiction which it had at the tinme NASCO s notice
was delivered on Friday, October 14, 1983. The sale to
the Trust as attenpted was an absolute simulation and
totally void and i nconplete at the tine it was recorded.
It was recorded in haste for the purpose of rendering the
i npendi ng i njunction ineffective. He not only failed to
di scl ose essential and pertinent facts, he actively
m sl ed the Court and recorded his conversation with the
Court without disclosing to the Court his intent to do
So. By these actions the Court was forced to del ay
action on the nerits until it was determned by tria

that the Court again had jurisdiction. During this delay
Gray utilized his | egal skills and experience to | ead, on
behal f of Chanbers, a canpai gn of harassnent, oppression
and delay sufficient to force NASCO to spend over a

mlliondollars in attorney’s fees and expenses to defend
its rights to the performance of a perfectly |egal and
enforceable contract. More  amazi ng, this was

acconpl i shed without the introduction by defendants of
one single itemof evidence against the validity of the
Purchase Agreenent. This case is unique. The manner in
which it was conducted by Gray is a disgrace to the | egal
profession. It is our reluctant duty as a sanction to
di sbar Gray frompractice as an attorney in the Wstern
District of Louisiana .

NASCO, 124 F.R D. at 144-45. In this regard, it mght also be
noted that the above description of Gay’s conduct was part and
parcel of the court’s wunified and consistent description of
Chanbers’s entire “canpai gn,” which surely woul d not have been the
case had Gray been afforded the benefit of factual devel opnent
i ndependent of the nonetary sanctions proceedi ng.
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placing himin the role of prosecutor so as to escape the nandate
of Young.?® Whatever we might think of this reasoning as a de novo
matter, we are of course bound by our prior circuit precedent and

must accept NASCO s rule in this case. See Hogue v. Johnson, 131

F.3d 466, 491 (5th Cr. 1997) (Garwood, J.) (“One panel of this
Court may not overrul e another (absent an intervening decision to
the contrary by the Suprenme Court or the en banc court . . .).”).
Furthernore, were we to consider the question afresh, we would note
that the “conprom se” nature of the NASCO rule seens to us to be
hi ghly consistent with other aspects of the nurky “quasi-ness” of
di sbarnment’s crimnal character, including particularly the use of
a “cl ear-and- convi nci ng” (as opposed to “beyond- a-reasonabl e-doubt ")
burden of proof, and the fact that the normal crimnal requirenent
that there actually be a separate prosecutor does not appear to
apply in the disciplinary context.

In applying the NASCO rule to this case, our review of the
record casts no doubt on the district court’s express assurance

that, in order to “‘preserve the court’s independent thought,’ Ward
was restricted to a statenent of the facts.” He *“conducted
i nvestigations, took depositions, collected other evidence, and
cross-exam ned w tnesses,” but he “was not allowed to present

argunent, submt legal authorities after trial, or suggest the

2Young does not, of course, apply to civil sanctions
proceedi ngs. See, e.q., Portland Fem nist Wonen’s Health Center v.
Advocates for Life, Inc., 877 F.2d 787, 790 (9th G r. 1989).
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sanctions to be inposed.” On those matters, as well as on the
selection of the particular defendants to be charged, the court
“kept its own counsel.” Wth the exception of the issues of
attorney testinony and ex parte contacts di scussed separately bel ow,
we can find no serious deviation? from the procedure expressly
approved in NASCO # and therefore conclude that the enpl oynent of
Ward as “prosecutor” did not violate the remaining sanctions
defendants’ right to due process.
b
We turn next to the question of attorney testinony. On this
point, we are confronted with |ess precedent, but an arguably
cl earer answer. Although Rule 3.7 of the Louisiana Rules of
Pr of essi onal Conduct (applicable to attorneys practicing before the
Western District, see ULLR 83.2.4W(1994)) is clear that “[a] | awer
shal | not act as advocate at a trial in which the lawer is |ikely
to be a necessary wtness” (wth exceptions not applicable here),
| ocal ethical rules are “not the ‘sole’ authority governing notions

to disqualify counsel.” FEDICv. United States Fire Ins. Co., 50

F.3d 1304, 1312 (5th Gr. 1995). Federal courts deci de such notions

on the basis of federal, not state, |law, and “‘consider the notion

2l ndeed, to the extent that Ward, unli ke NASCO s attorneys,
was not arguing a live sanctions notion of his own while presenting
the evidence formng the basis for disbarnent, this case arguably
presents a far | ess problematic scenari o.

2A fact that is not in the |east surprising, given that Judge

Scott was the very district judge whose procedures we affirned in
NASCO
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governed by the ethical rules announced by the national profession

1"

in the light of the public interest and the litigant’s rights.
Id. (quoting In re Dresser Indus., 972 F.2d 540, 543 (5th Gr.

1992)). Although I ocal ethical rules are certainly rel evant to that
anal ysis, they are not dispositive.

Furthernore, and as nunerous courts and commentators have
recogni zed, the only justification for the attorney testinony rule
that m ght be viewed as affecting the rights of the opposing party
is that derived fromthe fear that the jury will either accord such
testi nony undue wei ght, or will be unable to di stinguish between the
attorney’s testinony, offered under oath, and his |egal argunent,
offered in rhetorical support of his client’s case. See, e.q.,

Dawson v. O kin Extermnating Co., 736 F. Supp. 1049, 1054 (D. Col.

1990) (noting that the rule “is designed primarily to preclude the
unseemy situation in which the lawer nust argue his own

credibility before the jury”); In re Wiitney-Forbes, Inc., 31 B.R

836, 842 (Bankr. N.D. IIl. 1983) (“The principal danger which
results fromhaving active participation by an attorney who wll be

a wtness is that a jury will accord a disproportionate weight to

his testinony.”); People v. Superior Court of San Luis Obispo
County, 84 Cal. App. 3d 491, 501 (Cal. C. App. 1978) (noting that
“the reluctance of courts to allow such testinony . . . is the
danger that a jury would believe the . . . attorney to be nore

credible than an ordinary witness”); G eenebaum Mountain Mrtgage

Co. v. Pioneer National Title Ins. Co., 421 F. Supp. 1348, 1354 (D
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Col. 1976) (citing the “fear that the statenents of counsel in
cl osing argunents m ght bear too nuch weight with the jury, since
the jury previously observed the attorney taking an oath to tell

only the truth”); cf. United States Fire Ins. Co., 50 F.3d at 1311

(generally noting the reasons for the rule); 6 Wagnore on Evidence

§ 1911 (1940 ed.) (sane). As the mpjority of these courts have al so
recogni zed, this justification is inapplicable where, as here, the

testinony is nade to a judge, not a jury. See Okin, 736 F.Supp.

at 1054 (“Here, . . . counsel testified in a hearing before [a
judge] . . . . The rule is therefore inapplicable.”); Witney-

Forbes, 31 B.R at 842 (“That problem does not exist in a bench
trial.”); Superior Court, 84 Cal. App. 3d at 501-02 (noting that

“where the . . . attorney will only be testifying at pretrial
hearings where the trier of fact is a judge, not a jury, th[e]

danger does not exist”); Geenebaum Mountain Myrtgage Co., 421

F. Supp. at 1354 (“Because this case involves a trial to the court,
rather than to a jury, we are confident that the finder of fact can
make the necessary distinctions.”).

In the light of this wide swath of opinion on this particul ar
rule of the “national profession,” and in the light of the
additional fact that the attorney testinony rule has been held to
be conpletely inapplicable to attorney pro se litigants, see Duncan

v. Poythress, 777 F.2d 1508, 1515 n.21 (11th Gr. 1985) (also

noting, consistent wth the above cases, that, because “a judge was

the trier of fact, . . . there was no danger that the trier of fact
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coul d not distinguish between testinony and advocacy”), we find no
merit to the contention that allowing Ward to testify at the bench
trial in this case could have infringed the renmaining defendants
right to due process.
c

We cone, then, to the final alleged procedural defect: Ward' s
ex parte contacts with the court. After extensive research, we
could locate no Fifth Grcuit case that found ex parte “contacts”
to constitute a reversible violation of due process. Wat we did

find were a vast nunber of cases holding the contrary--often in far

2\ al so note that, as a practical matter, such testinmony will
of ten be necessary. One of the primary justifications for allow ng
opposi ng counsel to present evidence in these cases is the fact
that he wll already be famliar with the underlying events, having
taken part in the proceedings in which the allegedly inproper

conduct by his opponent occurred. In these circunstances, it is an
al nost foregone conclusion that counsel will also have rel evant
evi dence of those proceedings. If we are to abide by NASCO and

allow the district court a workable way to investigate these
matters, we nust accept the admttedly unusual fact of attorney
testinony as part of the bargain.
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nore serious crimnal and deportation contexts.? Qher courts

treat such clains simlarly.?

24See, e.qQ., Herring, 938 F.2d at 557 (King, J.) (“Because the
ex parte instruction in the instant case does not inplicate a
speci fic constitutional provision, [the defendant] nust denonstrate
that, based on all the circunstances, the instruction prevented him
fromreceiving a fair and just hearing.”) (citing United States v.
Wdgery, 778 F.2d 325, 330 (7th Gr. 1985)); United States v.
Patterson, 809 F.2d 244, 248 (5th Gr. 1987) (“The defendants argue
that the district court’s ex parte, in canera procedure violated
their rights under the confrontation and due process

clauses . . . . We need not consider these clains because any
possible errors nmade by the district court in connection with its
ex parte, in canera inquiry would be harmess.”); Vardas v.

Estelle, 715 F.2d 206, 208 (5th Cr. 1983) (“The district court in
denyi ng habeas corpus in this case determned that the ex parte
procedure foll owed here violated state procedures, but was not in
violation of constitutional due process. A state court’s failure
to follow its own procedural rules does not of itself raise a
federal constitutional question cognizable in habeas corpus.”); In
re Ei senberqg, 654 F.2d 1107, 1112 (5th Gr. Unit B Sept. 4, 1981)
(finding no due process violation for ex parte hearings on
di scovery questions); Chan v. INS, 634 F.2d 248, 258 (5th Cr.
Jan. 15, 1981) (“[The deportee] argues that the i mm gration judge,
at the tinme of his notion to reopen, violated due process when he
engaged in ex parte comunications wth a deportation
officer . . . . Chan has failed to nake any allegation that the
al |l eged ex parte communi cati ons between the imm gration judge and
the deportation officer at the time of the notion to reopen
prejudiced the nerits of his case. Therefore, he nmay not claim
that his due process rights were violated.”).

»See, e.9., United States v. Lutz, No. 95-17040, 103 F. 3d 142,
1996 W. 711435 (9th Cr. 1996) (unpublished) (“[The defendant]
contends that his due process rights were violated in the course of

this section 2255 notion because the district court . . . allowed
[the governnent] to file ex parte notions . . . . [T]he district
court did not exceed its authority when it . . . allowed the
governnent to file ex parte notions.”); Inre Gand Jury Subpoena,

72 F.3d 271, 276-77 (2d Cr. 1995) (stating, in the context of
di scussi ng whether the failure to provide a witness with ex parte
material submtted by the governnent and reviewed in canera by the
court violated that witness’s due process rights in a subsequent
proceeding to hold himin contenpt for refusing to testify, that
“while this procedure does not occur frequently, it 1is not
forbi dden when justified’); Inre Gand Jury Wtness, 835 F. 2d 437,
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Based on this rather extensive tradition of affording little
or no weight to isolated ex parte contacts, and in the light of the
fact that our reviewof the record reveals the contacts in this case
to have been limted to the nost de mnims and harm ess procedural
matters (such as ascertaini ng whether Ward woul d i ndeed prosecute
a sanctions notion on the Crowes’ behalf, so the court coul d deci de
whet her it need even consider bringingits own notion, and directing
t hat di scovery be conducted in certain areas that the court had
itself determned to be particularly relevant), we find no nerit to
the contention that the ex parte contacts rendered the proceeding
“fundanental ly unfair” such as to violate the remai ni ng def endants’

right to due process.

441 (2d Cr. 1987) (“Appellant next asserts that during the
contenpt hearing the governnent presented the district court with
a sealed ex parte affidavit, and adjourned to the robing roomto
discuss it outside the presence of . . . counsel, . . . [and] that
this submssion . . . denied himhis right to a fair hearing.

[ T] he procedures followed by the district court in adjud|cat|ng
appellant in civil contenpt did not deprive him either of due
process of the lawor of a fair hearing.”); Fitzgerald v. Kingston,
1998 W. 372763, *5 (D. Mass. 1998) (“[The defendant] alleges that
the . . . the ex parte receipt of the additional . . . information

. violated his procedural due process . . . rights. . .
[VVhlIe the ex parte receipt of additional information on t he
subj ect of the suspension was cul pable (even the Town’ s counse
conceded at oral argunent that the om ssion was not good practice),
it did not rise to a constitutional |evel. Full judicial-type
hearings are not required when | ocal boards engage in granting or
revoking permts, [even] in cases, such as this, of the revocation
of a professional or occupational license.”) (quotations and
citations omtted) (enphasis added).
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Havi ng concluded that the renmaining defendants’ due process
rights were not thenselves violated by the district court’s
procedures, the only potential question remaining is whether the
vi ol ati on of CNA and Tone’s rights sonehow “t ai nted” the proceedi ng,
such that the remaining defendants are also entitled to a reversa
of their sanctions. |t has been argued in this regard that our due
process ruling nmust be nmade on the proceeding as a whole, and not
as to individual defendants.

In LeGand, we were confronted with the far nore serious
question of a single defendant who was subjected to both crimna
and civil contenpt sanctions. W stated:

The contenpt order in this case involves a true mxture

of both crimnal and civil relief. Accordingly, it
should be characterized as crimnal for purposes of
appeal . This characterization permts the review of

civil contenpt orders which woul d ot herw se not be final
and appeal abl e. However, it does not necessarily foll ow
that, evenif thisis atrue “mxedrelief” case, a Court
must vacate and remand the whol e proceeding for failure
to conply with crimnal procedure. |In Lamar[ Fi nanci al
Corp. v. Adans, 918 F.2d 564, 567 (5th G r. 1990)], the
review ng court vacated and remanded the crim nal portion
of the order but affirmed the civil portion after finding
the district court had not abused its discretion in
granting the civil relief.

LeGand, 43 F.3d at 169-70. In the light of this precedent, we are
confident that we have followed the correct path by making an
i ndi vi dual eval uati on of each defendant’s right to due process, and

concl ude that our analysis of CNA and Tone’'s procedural clains is
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irrelevant to the outcone for the other defendants.?® Because we
have found the procedure individually sufficient as to defendants
Burns, Bieck, Wight, Fiedler, Burnthorn, and Berry, we therefore
decline to reverse their sanctions for want of due process, and
proceed to their other argunents.
B

Turning, at very long last, to the substance of this case, the
sanctions defendants next argue that the district court clearly
erred in making its required finding of bad faith conduct. Wth
regard to sanctions defendants Burns, Bieck, Wight, Fiedler,
Burnt horn, and Berry, we nust obviously consider this argunent, as
we have found no procedural basis for a reversal of those
def endants’ sanctions. W also consider this nerits question as to
def endants CNA and Tone, however, because it allows us to determ ne
whet her the proceedi ng can be di sm ssed as to them thereby avoi di ng
the potentially vexatious double jeopardy concerns that would be
raised by a remand in the light of the crimnal nature of their

sancti ons.

2ovi ously, in any sanctions proceeding involving both
crimnal and civil (or, as here, quasi-crimnal) defendants, the
proper procedureis to provide full crimnal safeguards throughout.
We nerely note that a | ack of proper crimnal procedure in a m xed
proceedi ng does not constitute reversible error as to the civi
defendants. As to those defendants, there is sinply no entitlenent
to heightened procedure, and therefore no prejudice in its
deprivati on.
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As noted above, “the threshold for the use of inherent power
sanctions is high.” Eliot, 64 F.3d at 217. “In order to inpose
sanctions against [a defendant] under its inherent power, a court
must nmake a specific finding that the [defendant] acted in *bad

faith.’” Chaves v. MV Mdina Star, 47 F.3d 153, 156 (5th Gr.

1995). Where the sanction is disbarnent, we have required that this

finding be based on “clear-and-convincing” evidence. See In re

Medr ano, 956 F.2d 101, 102 (5th Gr. 1992). We have al so noted
that, where the finding of bad faith is based on “an erroneous vi ew
of the law or on a clearly erroneous assessnent of the evidence,”
the inposition of sanctions is “‘necessarily [an] abuse [of]

di scretion.’” Dawson, 68 F.3d at 896 (quoting Cooter & Gell wv.

Hartmarx Corp., 496 U S. 384, 405 (1990)).

In this case, we note at the outset that the district court did
make a facially sufficient finding when it ruled that all of the
sanctions defendants had engaged in a conspiracy to wllfully
defraud the Crowes by concealing the D& Policy fromthem The sole
question for this court is whether that finding was based on *an
erroneous view of the law or on a clearly erroneous assessnent of
t he evi dence.”

As indicated in Dawson, when sanctions are inposed under the
i nherent power, our investigation of legal and evidentiary
sufficiency is particularly probing. The hand of the district
court, as we are rem nded by the Suprene Court, is sonetines wont

to be inperial, and when the district court dips intoits reservoir
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of inherent power, the attorneys practicing at its bar are likely
to be in their nost vul nerable setting. Because direct denocratic
controls are not available to guard agai nst the inherent power of
i ndi vi dual judges, we nust, on appeal, assure that this power is
exercised in the nost careful manner. This neans that we wi |l probe
the record in detail to get at the underlying facts and ensure the
| egal sufficiency of their support for the district court’s nore
generalized finding of “bad faith.”
2

The basis for the district court’s finding of bad faithinthis
case was an attenpt to defraud. There were two distinct classes of
conduct cited by the court in support of this theory. First, and
primarily, the district court found that all of the sanctions
defendants willfully failed to di sclose the D& Policy to the Crowes
despite having a known duty to reveal it. Second, the district
court found that sone of the attorney defendants engaged in
affirmative msrepresentations or near msrepresentations in an
attenpt to keep the policy a secret. Clearly, either of these
grounds would be sufficient to support a finding of bad faith
conduct . The question is whether the record is sufficient to
support them

Wth respect to the first asserted ground, there is no
particul ar di spute that the sanctions defendants failed to disclose
the D& Policy. Less clear, however, is the extent to which this

om ssion constituted a wllful breach of sone known duty to act.
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Inits opinion, the district court theorized two principal duties:
First, a general duty to reveal applicable insurance policies prior
to settlenent;? second, a nore specific duty to respond accurately
to di scovery requests.?® At oral argunent, however, Ward conceded
that the sanctions in this case could only be prem sed on the duty
to respond accurately to discovery requests, either as directly

implicated or under a theory of aiding and abetting.? For this

2’Based on the sonewhat trailblazing case of Spaulding v.
Zi mernman, 116 NNW2d 704 (Mnn. 1962), and its dubi ous progeny.
I n Spaul di ng, the court held that a defendant had a duty to reveal
his greater know edge of the extent of a plaintiff’s injuries in
the context of a settlenent requiring court approval. [d. at 709.

28A duty that should need no further clarification. Rul e
3.3(a)(2) of the Louisiana Rules of Professional Conduct expressly
provides that “[a] lawyer shall not knowingly . . . fail to
di scl ose that which he is required by law to reveal,” and we have
expressly held that inherent power sanctions are an appropriate
response to discovery violations. See Carroll, 110 F.3d at 293
(noting that “intentional disruption of the discovery process [iS]
m sconduct that is recognized in the rules, in common sense, and in
respect for the court’s processes”)

2The Court: The problem to me, is, uh . . . like in
negotiations, just as a general proposition
no | awyer is obligated to tell everything that
he has before he puts it on the table.

M. Ward: Absol utely. That’'s right.

The Court: So, | nean, here, uh . . . let’s just assune
that there was no proper interrogatory, or no
proper request for production, it seens to ne
there woul d have been no obligation for the
lawers to reveal the existence of the CNA
policy. Do you agree with that?

M. Ward: | agree wth you 100 percent, Judge. That'’'s
true. | think there would be an argunent--
The Court: So then only if each of these defendants
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reason, we will constrain our analysis of the failure-to-disclose
prong to this theory of duty.3 Under this theory, the question
becones whether the record supports a finding that the sanctions
def endants either knowi ngly made a fal se response to a discovery
request, or know ngly assisted soneone el se i n maki ng or concealing
a fal se response. After a thorough review of the record, we have
determned that it is conpletely insufficient on this point as to

all of the sanctions defendants except Berry.

violated sone . . . sone discovery rule, would
t hey be subject to the sanctions of the court.

M. Ward: | think the discovery devices gave rise to the
initial duty. But this is the problem you
have, is when you nove over to settlenent,
t hese gentl enen and their clients becone aware
that certain parties had a duty to disclose
sonething. And we get into the problemof an
inglo. . . an in globo settlenent. Al the
def endants know, the record s very . . . very
cl ear; every defendant knows that | have asked
gquestions in discovery that give rise to
duties to disclose. So, what . . . what duty
do you have when you know soneone’s
perpetrating a fraud, and you assist, or
you’'re going to achieve a benefit fromit?

3°As a general matter, we will not consider argunents that have
not been urged by the parties on appeal. United States ex rel
Thonpson v. Col unbi a/ HCA Heal t hcare Corp., 125 F.3d 899, 903 n.3
(5th Gr. 1998). W note in passing, however, that, were we not so
constrained, we, like Ward, woul d nonetheless find it difficult to
identify any non-di scovery-rel ated duty that required t he sanctions
defendants to reveal all applicable insurance policies to opposing
counsel in this case. Spaulding was an unusual case with a narrow
range of factual applicability, and its rather extrene (when nore
broadly applied) rule finds no support in the jurisprudence of this
circuit.
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Wth respect to the second asserted ground, affirmative
m srepresentations, the dispute is less conplex. Rules 4.1(a) and
8.4(c) of the Louisiana Rules® are quite clear in their nandate
that attorneys not lie in the course of representation. The
gquestion sinply becones whether the record supports a finding that
any of the attorney defendants actually lied with respect to the D&0O
Policy. After a thorough review of the record, we have determ ned
that it is also at |east partially insufficient onthis point as to
all of the sanctions defendants except Berry.

a
Wth respect to CNA, Tone, Fiedler, and Burnthorn, there was

no finding or evidence® of any incorrect answer to any discovery

38And parallel provisions of every other professional
responsibility code, for that matter. See, for exanple, Rules 4.1
and 8.4 of the ABA's Mddel Rules of Professional Responsibility.

32Wth respect to Burnthorn, we should note that there was
initially sonme evidence of discovery abuse. |In making her client
Dollar’s claim of privilege in response to Request 5, Burnthorn
identified the privileged material (as required by Fed. R Gv. P.
26(b)(5)) as notifications of claimsent to New Engl and | nsurance
Conpany and Hone | nsurance Conpany only. Yet barely a week before,
Burnt horn had herself drafted a notification of claimto be sent to
CNA as well. The failure to identify this notice would appear to
be an error so conspicuous that a reasonable trier of fact may have
been justified in concluding that Burnthorn (and, through her,
Wight) had nade a willful om ssion

As noted, however, the district court made no such finding,
even though it was clearly aware of the nature of the response.
| ndeed, the district court expressly disclainmed any reliance on
al l eged discovery violations as a basis for finding bad faith
conduct on the part of Wight and Burnthorn, and in assessing
sanctions agai nst them the court relied exclusively on a breach of
t he now abandoned Spaul ding duty. 1In the light of this treatnent,
we conclude that the cited evidence was essentially discredited,
and we therefore decline to consider it for purposes of this
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request at all, much less awllfully fal se response. Furthernore,
there was no finding or evidence that any of these defendants
wllfully aided anyone else in nmaking or concealing an incorrect
response, or even that they knew that anyone had nade an incorrect
response. Finally, there was no finding or evidence that Tone
Fi edl er, or Burnthorn ever engaged in any affirmative
m srepresentations with respect to the D& Policy. As to CNA, Tone,
Fiedler, and Burnthorn, the district court’s finding of bad faith
conduct was therefore clearly in error and its inposition of
sanctions an abuse of discretion.
b
Wth respect to Burns, Bieck, and Wight, there was al so no
finding or clearly convincing evidence of any incorrect response®
to a discovery request, or of any knowi ng assistance®* of an

i ncorrect response.® There was, however, an inplicit finding of

appeal .

33Wth regard to Wight, see the discussion of Burnthorn’'s
di scovery responses in the precedi ng note.

34The cl osest that these defendants cane to willful aiding and
abetting was the neeting on July 26. At that neeting, it becane
clear that all three were concerned about the possibility that
Berry’ s di scovery responses were i naccurate. Although the evidence
was clear that none of these defendants exercised an appropriate
anount of care in investigating this possibility, neither did they
know ngly assist Berry in perpetrating a fraud.

%There was a finding of bad faith failure to disclose under
t he now abandoned Spaul ding theory of duty. As the Spaul ding duty
is no longer a viable one for purposes of this case, we disregard
this finding.
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m srepresent ation. The district court held that Burns made a
Willfully msleading statenent at the July 11 neeting when he
decl ared a settlenent proposal of $6.2 million to be far beyond any
theory of insurance coverage. Furthernore, the court held that
Bi eck and Wi ght nmai ntai ned a know ng sil ence during this statenent.

The record supports the district court’s characterization of
events, and we are unable to say that the court was clearly in error
in declaring the facts of the July 11 neeting, even under the
hei ght ened cl ear-and-convi nci ng evidentiary standard applicable to
the sanction of disbarnment. \Wether the actions of Burns, Bieck,
and Wight constituted msrepresentation for purposes of the
Louisiana Rules is a better question, but one which we need not
reach at this juncture.

For regardless of this “m srepresentation,” the district court
purported to base its finding of bad faith conduct exclusively on
a breach of the duty to reveal the D& Policy. As we just
clarified, however, there was no proper foundation for a finding
that these defendants breached a known duty to disclose, as the
district court made no finding that these defendants ever nmade or
assisted a fal se discovery response. As to these three defendants
as well, the district court’s finding of bad faith conduct was
therefore clearly in error.

c
Berry presents a different case. The district court

specifically found t hat he know ngly and deli berately made bl atantly
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i ncorrect discovery responses to Requests 5 and 8. Berry does not
seriously dispute that his responses were in fact false, and, with
respect to at |least one of them?3 the record clearly supports the
district court’s inference that he knew his answer to be incorrect
at the tinme it was offered. Furthernore, the district court also
found that Berry attenpted to cover up his lapse with outright
decepti on when he repeatedly assured the Crowes’ counsel that his
clients woul d be paying for any settl enent out of their own pockets.
This finding, too, has adequate support inthe record. In the |ight
of these specific findings, we cannot say that the district court
clearly erred in concluding that Berry engaged i n bad faith conduct,
or that the evidence was not sufficient to overcone the clear-and-
convi nci ng hurdl e.

W are not swayed fromthis view by the fact that there nmay
have been ot her expl anations for Berry' s actions. Berry argues, for
i nstance, that he did not disclose the D&  Policy or the past clains
correspondence because he sinply did not realize that there was a
possibility that the policy would actually cover his clients. He
essentially pleads inconpetence in this respect, stemmng fromhis
| ack of experience with insurance |aw. This explanation is
supported in sone respects by the district court’s finding that
Berry once actually nmentioned the D& Policy to the Crowes’ counsel,

referring to it as “lapsed.” It is soundly contradicted, however,

%6The response sent on behalf of his fourth director client.

50



by the fact that Berry sought defense and indemification for his
clients under the policy sinmultaneous with his purported concl usion
that it did not cover them

Even if we were content to characterize Berry as a nere bungl er
in a de novo review, we woul d not have that authority in this case.
Even under the nore than perfunctory review applicable to inherent
power sanctions proceedings, the factual findings of the district
court are entitled to respect unless clearly erroneous. Berry’'s
purported interpretation of his discovery duties was neither proper
nor even rationally consistent. It was not for himto decide, sub
silencio, which docunents facially covered by a discovery request
woul d be inportant, and we are certain that no conpetent attorney
woul d rmake this presunption. The district court found Berry’'s
expl anation to be inherently incredi ble, and we cannot say that this
finding was clearly wong. W therefore conclude that the district
court did not clearly err in finding bad faith conduct on the part
of Janmes W Berry.

d

Because the district court clearly erredin makingits required
finding of bad faith conduct on the part of defendants Fiedl er and
Burnthorn, we nmust reverse and vacate the inposition of sanctions
agai nst those defendants. Furthernore, because the record before
us i ndicates no possible evidentiary basis for a proper finding of
bad faith conduct on the part of either those defendants or CNA and

Tone, we will dism ss the sanctions proceeding as to them Because
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we find no clear error with regard to the finding of bad faith
conduct on the part of Berry, we will not disturb his sanctions for
| ack of evidentiary sufficiency.

Burns, Bieck, and Wight present a nore intriguing question.
As it stands, the district court’s finding of bad faith conduct on
their part was clearly in error because its assigned basis finds no
specific support in the record. As noted above, the district court
found that Burns, Bieck, and Wight acted in bad faith because they
breached a duty to disclose the D& Policy. Yet the record reveals
that there was no breach of the only rel evant duty. The record al so
i ndi cates, however, that there was a supportable finding of other
conduct that would constitute bad faith, in the form of the
m srepresentation offered at the July 11 neeting. Because this
purported m srepresentation, which we do not take lightly, could be
a sufficient i ndependent basis for the inposition of sanctions, 3 we
must ask whether it would be proper for this court sinply to affirm
t he sancti ons i nposed agai nst these defendants under this alternate
t heory. Because the district court’s discretionary decision to

sanction these defendants was irreparably intertwned with the

3’\W& al so note, in this regard, the rather fine distinction

bet ween t he evi dence of Bur ns, Bi eck, and Wight’s
“m srepresentation,” which we consider, and the evidence of Wi ght
and Burnthorn’s discovery abuse, which we do not. As di scussed

above, the district court expressly disclained any reliance on
Burnthorn’s di scovery responses as a basis for sanctions, which we
read as a rejection of the evidence on that point. The
m srepresentati on evidence, on the other hand, was never rejected
by the district court, and inpresses us as having figured
prom nently in the background of its decision.
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breach-of -duty theory of fraud,* we have concl uded that we may not
sinply affirmit based on another arguably sufficient theory.

The inposition of sanctions under the inherent power is a
decision particularly commtted to the sound discretion of the
district court. The inherent power was expressly derived fromthat

control necessarily vested in courts to nmanage their own affairs

so as to achieve the orderly and expeditious di sposition of cases.

Chanbers, 501 U.S. at 43 (quoting Link v. Wabash R R Co., 370 U. S.

626, 630-631 (1962)). Wien a district court inposes sanctions under
the inherent power, it is because the court has determned, inits
discretion, that the particular sanctions are necessary to
effectuate these inportant goals as to the particul ar defendants
under its particular theory of the case. For this court to affirm
i nherent power sanctions on grounds other than those expressly
chosen by the inposing court would constitute an encroachnent upon
that court’s discretion unwarranted by the concerns for order and
necessity inherent in their use. The district court in this case
i nposed sanctions for breach of a duty to disclose, and we have now
clarified that this basis is insufficient as to these defendants,
al though another basis, msrepresentation, mght be. In this
situation, we believe the better course is to reverse and vacate the

district court’s original inposition of sanctions, and, in the

38And t he now abandoned Spaul ding theory of duty.
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absence of any other error, remand for reconsideration in the |ight

of our clarification.?

We may al so dispense, at this juncture, with the additi onal
m scel | aneous argunents of Burns, Bieck, Wight, and Berry. First,

all of these remaining defendants neke several unclear and
undevel oped argunents regarding inproper bias in the district
court. They can point us towards no notive for or evidence of

expressed partiality, however, and we can see no indication that
the district court was either nore or |less biased than is natural
and unavoi dabl e where i nherent power sanctions are involved. The
mere fact that the court sees fit to bring a sanctions notion w |
not give rise to an inference of inproper bias. See Lemaster V.
United States, 891 F.2d 115, 120-21 (6th Cr. 1989).

Second, Berry argues that his sanction was unnecessarily
severe. We think it clear, however, that the particul ar anount of
an inherent power sanction is uniquely commtted to the sound

di scretion of the inposing court. In this case, we are content
that the district court adequately considered all of the rel evant
ci rcunst ances, and that Berry’s sanction was appropriate
t her eunder. Lest there be any doubt on this point, those
ci rcunst ances, again, were a deliberate deception leading to a $5
mllion potential |oss. W cannot say that a ni ne-nonth suspensi on

frompractice was not the | east severe sanction necessary to deter
such conduct in the future. See Natural Gas Pipeline Co. of Am v.
Enerqy Gathering, Inc., 86 F.3d 464, 467 (5th Cr. 1996) (noting
that the “sanction chosen nust enploy ‘the |east possible power
adequate to the end proposed’”) (quoting Anderson v. Dunn, 19 U. S
(6 Wheat.) 204, 231 (1821)).
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For the foregoing reasons, we hold that the district court
violated CNA and Tone’s right to due process by inposing serious
crimnal fines on themvia a civil process. W find no procedural
fault as regards the *“quasi-crimnal” suspension and reprimnd
sanctions neted out to the other sanctions defendants. We al so
hol d, however, that the district court’s required finding of bad
faith conduct was clearly in error as to all of the sanctions
def endants save Berry. W therefore REVERSE and VACATE t he district
court’s inposition of sanctions against all of these defendants.
Furthernore, because the evidence is conpletely insufficient to
support the sanctions i nposed agai nst defendants CNA, Tone, Fiedler,
and Burnthorn, we DI SM SS t he sancti ons proceeding as to them Wth
respect to defendants Burns, Bieck, and Wight, we find the record
potentially sufficient to support sanctions, and REMAND to the
district court for further consideration in the light of our
opi nion.* We AFFIRM the sanctions inposed agai nst Berry.

Accordi ngly, the judgnment of the district court i s REVERSED and
RENDERED as to sanctions defendants Anerican Casualty Conpany of
Readi ng, Pennsylvania, M chael P. Tone, Anne Fiedler, and Judy L.

“°ln reaching its decision, the district court shoul d address
specifically the manner in which the actions of Burns, and, nore
i nportantly, Bi eck and Wi ght, can be equated to a
m srepresentation for purposes of the Louisiana Rules. In so
doi ng, the court should pay particular attention to our command in
Thal heim that such rules are to be read strictly, resolving al
anbiguities in favor of the attorney. See id., 853 F.2d at 388.
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Burnt horn. Judgnent is REVERSED and REMANDED as to defendants W

d enn Burns, Robert B. Bieck, Jr., and WlliamE Wight. Judgnent
is AFFI RVED as to defendant Janes W Berry.#

REVERSED in part, AFFIRMED in part, and

REMANDED wi th instructions.

ENDRECORD

“Wth regard to Judge Scott’s outstanding notion for |eave to
file an anmended judgnent, we have determ ned that it has no bearing
on the issues or outcone of this appeal. The notion is therefore
DENI ED AS MOOT.
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EMLIOM GARZA, CGrcuit Judge, concurring in part and dissenting
in part:

The district court below not only appointed plaintiffs’
attorney Ward to prosecute the court’s sanctions notion at the sanme
time that Ward had his own private sanctions notion pendi ng before
the court (as well as related civil proceedings), but al so engaged
i n extensive ex parte comruni cations with Ward, ordered Ward not to
di scl ose the substance of the communications with the defendants,
and allowed Ward to testify as a fact witness and cross-exam ne
ot her witnesses during the proceedi ngs.* Using these unprecedent ed
procedures and operating under its “inherent powers,” the district
court inposed serious crimnal fines and quasi-crimnal disbarnent,
suspensi on, and reprinmand sanctions on the defendants.

In evaluating these proceedings, the majority correctly
concludes that the procedures failed to conport wth basic
princi ples of due process wth respect to the crimnal fines inposed
on defendants CNA and Tone. Ironically, notwithstanding this
conclusion, the majority holds that the sane defective procedures
did not violate due process wth respect to the quasi-crim nal
di sbarnent, suspension, and reprinmnd of defendants Burns, Bieck,

Wight, Fiedler, Burnthorn, and Berry. | respectfully disagree.

42 Al t hough the district court ultimately denied the private
sanctions notion one week before issuing its opinion in this case,
Ward’s notion was pending before the court during the court’s
i nvestigation and the entirety of the hearings in which Ward pl ayed
such a vital role.



The majority cites no case where i nherent powers sancti ons have been
i nposed or upheld under simlar procedures, and | can find none.
| ndeed, a thorough review of our case | aw denonstrates that we have
reversed and vacat ed di sbar nent, suspensi on, and repri mand sancti ons
in far less troubling circunstances than those posed by the case at
hand. ** Mreover, the Suprene Court’s decisions in |nternational
Union, United M ne Wrkers v. Bagwel |, 512 U. S. 821, 837-38, 114 S.
Ct. 2552, 2563-64, 129 L. Ed. 2d 642 (1994), and Young v. United
States, 481 U.S. 787, 800, 107 S. C. 2124, 2133-34, 95 L. Ed. 2d

43 See, e.g., Dailey v. Vought Aircraft Co., 141 F.3d 224,
229 (5th Gr. 1998) (reversing and vacating attorney disbarnent
because the district court failed to provide adequate notice and
opportunity to be heard); Scaife v. Associated Air Center Inc., 100
F.3d 406, 412 (5th Gr. 1996) (reversing and vacating attorney
repri mand sanction because it was overbroad and excessive in
relation to the alleged conduct); United States v. Brown, 72 F.3d
25, 29 (5th Gr. 1995) (reversing and dismssing attorney
suspensi on sanction because disciplinary rule nust be strictly
construed resolving anbiguities in favor of the person charged);
Elliott v. Tilton, 64 F.3d 213, 217 (5th Gr. 1995) (reversing and
remandi ng attorney sanction because the district court failed to
make a finding of bad faith); Chaves v. MV Mdina Star, 47 F.3d
153, 156 (5th G r. 1995) (reversing attorney sanction because the
magi strate judge failed to exercise the nmandated restraint before
assessing sanctions under the inherent power of the court);
Resolution Trust Corp. v. Bright, 6 F.3d 336, 340-41 (5th Gr.
1993) (reversing attorney disbarnent because the record did not
support the district court’s bad faith finding); Inre Medrano, 956
F.2d 101, 103-05 (5th Cr. 1992) (reversing attorney disbarnent
because the district court applied the preponderance of the
evidence rather than clear and convincing evidence standard);
Johnson v. Ayers, 921 F.2d 585, 586 (5th Cr. 1991) (reversing
bankruptcy court’s decision to suspend attorney from practice
because “a reasonable person would have a reasonable basis for
questi oni ng [the judge’ s] inpartiality in the contenpt
proceeding”); In re Thalheim 853 F.2d 383, 388 (5th G r. 1988)
(reversing attorney suspensi on because the district court violated
due process by failing to follow its own requirenents concerning
proper disciplinary proceedings).



740 (1987), as well as our own warnings in NASCO, Inc. v. Calcasieu
Tel evision & Radio, Inc., 894 F.2d 696, 707-08 (5th Cr. 1990),
aff’d sub nom Chanbers v. NASCO, Inc., 501 U S 32, 111 S. C.
2132, 115 L. Ed. 2d. 27 (1991), mandate a reversal of the quasi-
crim nal sanctions inposed under such defective procedures.

Accordingly, | dissent fromthe majority’s affirmance of the
suspensi on of attorney-defendant Berry. | concur in the judgnent
reversing the disbarnent, suspension, and reprimnd of Wight,
Burns, Bieck, Fiedler, and Burnthorn, as well the mgority’s
reversal of the crimnal fines inposed on CNA and Tone; | disagree,
however, wth the mjority’s approval of the unprecedented
procedures that the district court used to inpose the suspension,
di sbarnent, and reprinmand sanctions under its inherent powers.

I

“A court nust, of course, exercise caution in invoking its
i nherent powers, and it nust conply with the mnmandates of due
process, both in determning that the requisite bad faith exists and
in assessing fees.” See NASCO, 501 U S. at 50, 111 S. Ct. at 2136.
Moreover, “the threshold for the use of inherent power sanctions is
hi gh.” Chaves v. MV Medina Star, 47 F.3d 153, 156 (5th Gr. 1995).
“Unli ke nost areas of law, where a |egislature defines both the
sanctionabl e conduct and the penalty to be inposed, civil contenpt
proceedings leave the offended judge solely responsible for
i denti fying, prosecuting, adjudicating, and sanctioning the

cont umaci ous conduct.” Bagwel |, 512 U S. at 831, 114 S. C. at



2259; see al so Mackl er Productions, Inc. v. Cohen, No. 97-7789, 1998
WL 325233, *2-3 (2d Gr. June 22, 1998) (“A troubl esone aspect of
a trial court’s power to inpose sanctions . . . pursuant to the
court’s inherent power . . . is that the trial court may act as
accuser, fact finder and sentencing judge, not subject to
restrictions of any procedural code and at tines not Iimted by any
rule of | aw governing the severity of sanctions that may be i nposed.
The absence of |imtations and procedures can | ead to unfairness or
abuse.”) (internal citation omtted). In addition, “[t]o the extent
that such contenpts take on a punitive character [] and are not
justified by other considerations central to the contenpt power,
crim nal procedural protections may be in order.” |d. at 831, 114
S. . at 2559.

Significantly, both the Suprene Court and our own court have
enphasi zed that disbarnment is a punishnment wth punitive
characteristics. See, e.g., Inre Ruffalo, 390 U S. 544, 550, 88
S. . 1222, 1226, 20 L.Ed.2d 117 (1968) (“Di sbarnent, designed to
protect the public, is a punishnment or penalty inposed on the
| awyer.”); Dailey v. Vought Aircraft Co., 141 F.3d 224, 229 (5th
Cir. 1998) (“Although disbarnment is intended to protect the public,
it is a ‘punishnent or penalty inposed on the lawer.””) (quoting
Inre Ruffalo, 390 U.S. at 550, 88 S. Ct. at 1226). W have further
concl uded that disbarnment proceedings are adversarial and quasi-
crimnal innature. See Inre Thal heim 853 F.2d 383, 388 (5th Cr

1988) (“Attorney di sbarnment and suspensi on cases are quasi-crim nal



in character.”); In re Medrano, 956 F.2d 101, 102 (5th Gr. 1992)
(“A disbarnment proceeding is adversarial and quasi-crimnal in
nature and the novi ng party bears the burden of proving all el enents
of a violation.”); see also In re Ruffalo, 390 U. S. at 551, 88 S
. at 1226 (“These are adversary proceedi ngs of a quasi-crimnal
nature.”). Consequently, while disbarnent proceedings are “quasi-
crimnal,” rather than purely crimnal, we have consistently
rejected clains that civil procedural protections are adequate to
nmeet due process requirenents. See, e.g., In re Mdrano, 956 F.2d
at 102 (rejecting the district court’s application of the
preponderance of the evidence standard in a di sbarnment proceeding);
United States v. Brown, 72 F.3d 25, 29 (5th Gr. 1995) (“Because
attorney suspension is a quasi-crimnal punishnent in character, any
disciplinary rules used to inpose this sanction on attorneys nust
be strictly construed resolving anbiguities in favor of the person
charged.”).

Furthernore, we nust closely scrutinize the district court’s
use of its inherent powers to insure that the court exercised such
powers with restraint and discretion. “lIndeed, the Suprene Court
has cautioned that ‘[ b]ecause of their very potency, inherent powers

nmust be exercised with restraint and di scretion. Chaves, 47 F.3d
at 156 (quoting NASCO, 501 U. S. at 44, 111 S. . at 2132); see al so
Natural Gas Pipeline Co. v. Energy Gathering, Inc., 2 F.3d 1397,
1406-07 (5th Cr. 1993) (inherent powers nust be exercised with

restraint and discretion and only sparingly so). “Di sbarnent being



the very serious business that it is, anple opportunity nust be
afforded to show cause why an accused practitioner should not be
di sbarred.” Theard v. United States, 354 U S. 278, 282, 77 S. C
1274, 1276-77, 1 L. Ed. 2d 1342 (1957); see al so Ex parte Robi nson,
86 U.S. (19 wall.) 505, 511, 22 L. Ed. 205 (1873) (“Before a
judgnent disbarring an attorney is rendered he should have .
anpl e opportunity of explanation and defence.”). At rock bottom
“anpl e opportunity” to present a defense to a charge of di sbarnent
must include an inpartial decision maker and, if one is needed, a
di sinterested prosecutor. See, e.g., Bagwell, 512 U S. at 831- 38,
114 S. C. at 2559-64; Young, 481 U. S. at 800-06; NASCO, 894 F.2d
at 707-08.
I
A

As the Suprenme Court explained in Bagwell, “[the] fusion of
| egi slative, executive, and judicial powers [in inherent powers
proceedi ngs] summons forth . . . the prospect of the nost tyrannical
licentiousness” andis “uniquely [] |iable to abuse.” Bagwell, 512
at 831-33, 114 S. C. at 2559-61. Accordingly, our jurisprudence
requires “progressively greater procedural protections” when
sanctions have punitive characteristics (as they do here) and where
t he conduct giving rise to the sanctions occurs outside the presence
of the court and requires el aborate factfinding (as it did here).

See id. The Suprene Court explained that a district court nust be



particularly circunspect in exercising its i nherent powers when the
proceedi ngs require el aborate factfinding:

For a discrete category of indirect contenpt, however,

civil pr ocedur al protections may be insufficient.

Cont enpts i nvol ving out-of-court disobedi ence to conpl ex

injunctions often require elaborate and reliable

factfinding. Cf. Geen, 356 U S. at 217 n.33, 78 S. C

at 660 n.33 (Black, J. dissenting) (citation omtted)

(“Al'l eged contenpts comm tted beyond the court’s presence

wher e the judge has no personal know edge of the materi al

facts are especially suited for trial by jury. A hearing

must be held, w tnesses nust be called, and evidence

taken in any event. And often . . . crucial facts are in

cl ose dispute”). Such contenpts do not obstruct the

court’s ability to adjudicate the proceedi ngs before it,

and the risk of erroneous deprivation fromthe |ack of a

neutral factfinder may be substantial.

Bagwel |, 512 U. S. at 833-34, 114 S. . at 2560-61 (alteration in
original).

Here, as the majority’s recitation of the facts denonstrates,
the district court was required to nake elaborate and detail ed
factual findings after the presentation of conflicting testinony at
the sanctions proceedings (including the testinony of the court’s
attorney Ward). The conduct giving rise to the sanctions stemed
froma series of conplicated, out-of-court, off-the-record, and nuch
di sputed events that occurred during settlenent negotiations. In
fact, the district court conceded that prior to the sanction
proceedi ngs, “the court knew none of the facts.” The district court
attenpted to justify the appointnment of plaintiffs’ attorney Ward
by explaining that “the appointnent of an attorney was even nore

i nportant because the court had absolutely no know edge of the



factual basis for any charges for sanctions.”* Accordingly, under
Bagwel |, these sanction proceedings were the precise type of
situation where the “risk of erroneous deprivation fromthe | ack of
a neutral factfinder” was substantial.* See id. Mreover, as |
di scuss bel ow, where the district court appointed a self-interested
prosecutor who continued to represent the private plaintiffs,
communi cated ex parte (and secretly) wth the court-appointed
prosecutor, and all owed the prosecutor to testify as a fact wtness
during the inherent powers proceedings, “the mandated restraint
[was] | acking.” Chaves, 47 F.3d at 156.
B

In Young v. United States, under facts decidedly simlar tothe
case at hand, the Suprene Court explained that “the appointnent of
counsel for an interested party to bring the contenpt prosecution

at a mninmumcreate[s] opportunities for conflicts to arise,
and create[s] at |east the appearance of inpropriety.” Young, 481
U S at 806, 107 S. C. at 2137. The Court explicitly rejected the

argunent, simlar to the one nade by the district court and accepted

44 As | discuss infra at Part 11.B, it is precisely because
the district court had no know edge of the factual basis for any
sanctions that the extended ex parte communi cations with Ward, as
well as Ward’s testinony as a factual witness at the proceedi ngs,
violated the strictures of Young, Bagwell, and NASCO

45 Al t hough the majority concedes that “an initial
inpression [of] Bagwell appears to nandate” a reversal of the
district court’s faulty procedures for the disbarnment proceedi ngs,
see Op. at 25, the nmgority nonetheless approves the very
procedures that it concludes violate due process for the crimnal
fines.



by the majority, see Op. at 40 n.23, that appointnent of opposing
counsel was justified because that person was nost famliar with the
underlying events. The Court expl ained that:

The potential for msconduct that is created by the

appoi ntnent of an interested prosecutor is not outwei ghed

by the fact that counsel for the beneficiary of the court

order may often be nost famliar with the allegedly

contumaci ous conduct. That famliarity nmay be put to use

in assisting a disinterested prosecutor in pursuing the

contenpt action, but cannot justify permtting counse

for the private party to be in <control of the

prosecuti on.
Young, 481 U S at 806 n.17, 107 S. C. at 2137 n.17. In
unanbi guous terns, the Court condemmed the practice of appointing
a self-interested prosecutor ininherent power contenpt proceedi ngs:
“I'f a Justice Departnent attorney pursued a contenpt prosecution for
violation of an injunction benefiting any client of that attorney
involved in the underlying litigation, that attorney woul d be open
to a charge of commtting a felony . . . . Furt hernore, such
conduct woul d viol ate the ABA et hi cal provisions, since the attorney
could not discharge the obligation of undivided loyalty to both
clients where both have a direct interest.” Young, 481 U S. at 805,
107 S. . at 2136. The rule and principles set out in Young,
particularly in light of W ird s pending notion for private
sanctions, his extensive ex parte communi cations with the court, and
his testinony as a fact witness, are directly applicable to the case
at hand.

The majority attenpts to “escape the mandat e of Young,” see Op.

at 36, by asserting that our decision in NASCO where we allowed the



use of opposing counsel to present evidence on the anount of
attorneys’ fees, is “largely dispositive” with regard to Ward's
service as prosecutor. See Op. at 32. | disagree. First, in
attenpting to draw a parallel to the case at hand, the majority
asserts that “the district court in NASCO relied primarily on the
extensi ve factual devel opnent of the nonetary sanctions proceedi ng
infinding Gay disbarrable.” See Op. at 35 n.19. The record, both
here and in NASCO conpletely refutes this assertion. Indeed, in
Judge Scott’s own opinion in this case, he explicitly states that
in NASCO the court did not have to rely on any factual devel opnent
because the court already knew all of the facts before the sanction
proceedi ngs started: “This was a nore serious case than NASCO v.
Chanbers where the court knew all the facts before trial.”* Judge
Scott then explicitly distinguished the case at hand from NASCQ,
explaining that “[i]n this case the court knew none of the facts.

[ and] had absol utely no know edge of the factual basis for any
charges for sanctions.”

Qur own opinion in NASCO illumnates the fundanental
distinction between this case, where the sanctionable conduct
occurred out of court and required el aborate factfindi ng, and NASCQO,

where it did not: “Since the m sconduct alleged occurred in the

46 As the majority notes, Judge Scott was al so the presiding
judge in the sanctions proceedings in NASCO thus, his own
concession that he knew all of the facts before the sanctions
proceedi ngs in NASCO (and that he knew none of themin the case at
hand) is nore persuasive than the mpjority’s assertion to the
contrary.



court, there was no need for el aborate proof of the facts, and the
parties offered none.” NASCO 894 F.2d at 707; see also id. at 708
(“There is no dispute that the appellants did everything the
district court said they did.”). Thus, contrary to the majority’s
concl usi on, NASCO cannot be read as support for the district court’s
appoi ntnment of an interested opposing counsel who sinultaneously
testifies as a fact witness to the much-di sputed, out-of-court
conduct of which the judge has no personal know edge.

Addi tionally, in upholding the attorney suspensions i n NASCO
we specifically distinguished Young on the grounds that “the danger
present in Young, that private counsel would be overzeal ous in the
contenpt proceedings in an effort to further the interest of his
client” was not present. See NASCO 894 F.2d at 707. W expl ai ned
that “[t]he argunents of counsel at the hearing were devoted
entirely to the i ssue of nonetary sanctions [and] [t]he court relied
on its own research . . . in determning the propriety of
nonnmonetary sanctions [i.e., suspension and di sbarnent].” NASCO
894 F.2d at 707-08. Because the plaintiff’s attorney in NASCO
pl ayed such alimted role in the sanction proceedi ngs, we held that
“[t]he court thus avoided placing NASCO s counsel in the role of
prosecutor for the disbarnment proceedings.” |d. at 708. Here, we
cannot make the sanme conclusion. Indeed, if there is any case to
which the rule in Young applies, it is this one.

First, Ward undoubtedly had an interest in the court’s

sanctions proceedings because he continued to represent the



plaintiffs in related civil proceedings and had his own private
nmoti on for sanctions pendi ng before the court at the sane tine. The
majority states that the case here “arguably presents a far |ess
probl emati ¢ scenari 0” than in NASCO because Ward' s private notion
was nerely pending during the course of his investigation and
testinony for the court’s sanctions notion. See Op. at 37 n.21.
| cannot agree that this presents a “far | ess probl ematic scenario.”
In NASCO the opposing counsel’s testinony related only to the
appropriate anmount of attorneys’ fees to award; the proceedings did
not involve aninterested private party arguing the sanctions notion
for the district court while he had his own private notion, as well
as related civil proceedings, pending before the court. The
fundanental problem that the Suprenme Court recognized with the
appoi ntnment of an interested party to prosecute a serious contenpt
is not dimnished sinply because the interested party has not yet
argued his private notion. Young prohibits the inherent conflict
of interest, and nore inportantly, the appearance of inpropriety,
that arises when an interested private party prosecutes the
cont enpt s. See Young, 481 U S at 807, 107 S. C. at 2137
(“Regardl ess of whether the appointnent of private counsel in this
case resulted in any prosecutorial inpropriety (an issue on which
we express no opinion), that appointnent illustrates the potenti al
for private interest to influence the discharge of public duty.”).

Moreover, the district court conpounded its error and the

appearance  of inpropriety by having extensive ex parte



communi cations wth Ward. See MoeEL CobE oF Jubic AL Conbuct Canon
3(B)(7) (1990) (“Ajudge shall not initiate, permt, or consider ex
parte conmuni cati ons, or consider other comunications nmade to the
j udge outside the presence of the parties concerning a pending or
i npendi ng proceeding . . . .”). Although the majority states that
the ex-parte contacts in this case were limted “to the nost de
mnims and harnl ess procedural matters,” see Op. at 43, the record
belies this contention. The district court’s own opi ni on docunents
several of the ex parte communications between Ward and the court:
Thereafter, we had several |ong conversations with M.
Ward trying to determ ne what action should be taken
addressing this matter and enphasi zing the fact that the
court knew absol utely nothing of the alleged fraud in the

settl enents .

Naturally we call ed Ward on several occasions but he knew
of no facts to support his allegations of fraud.

W both felt that considering the experience and

character of the attorneys in this suit, a chance shoul d

be given to those who were not involved to clear

t hensel ves wi thout being openly accused and forced to

defend thensel ves in court.

See Crowe v. Smth, No. 92-2164, slip. op. at 32-33 (WD. La. July
25, 1996).

Moreover, the district court gave Ward explicit instructions
not to disclose the nature of the ex parte communications to the
def endants and deni ed several notions by the defendants seeking to
be apprised of the nature of these communications. In |light of the
three hats worn by plaintiffs’ attorney Ward (i.e., prosecutor, fact

wi tness, and private attorney for the opposing party), the district



court’s secret ex parte comrunications with the private prosecutor
create an overwhel m ng appearance of inpropriety. Cf. Bagwell, 512
US at 833-34, 114 S CO. at 2560-61 (setting forth the
ci rcunst ances under which the ri sk of erroneous deprivation fromthe
| ack of a neutral factfinder is substantial). The majority attenpts
to avoid this conclusion by analyzing the ex parte comuni cations
i ndependently, as if they did not occur in the context of the
i nherent powers contenpt proceeding where Ward was acting as the
prosecutor as well as testifying before the court. See Op. at 37-38
(“Wth the exception of the issues of attorney testinony and ex
parte contacts discussed separately below, we can find no serious
devi ation fromthe procedure expressly approved in NASCO. . . .”7).
Because inherent powers “nust be exercised wth restraint and
discretion,” NASCO, 501 U.S. at 44, 111 S. . at 2132, the majority
errs in failing to consider the ex parte conmmunications in the
appropriate context and in conjunction with the other procedura
defi ci enci es.

The mjority’s citation to the “extensive tradition of
affording little or no weight to isolated ex parte contacts,” see
Op. at 41-43, n.24 & n.25, provides no support for approving the
extensi ve and secret ex parte conmunications in the case at hand.
Significantly, none of the cases cited by the majority involve the
district court’s exercise of its inherent powers. Furthernore, none
of the cases involve ex parte conmunications with the attorney

acting as a private prosecutor for the court; none of the cases



i nvol ve ex parte communi cations with an attorney who had a private
sanctions notion and civil cl ai ns pendi ng before the court; and none
of the cases include ex parte conmmuni cations with an attorney who
also testified as a major fact-witness in the proceedi ngs.

Finally, although Ward prosecuted the sanctions on behal f of
the court, he alsotestified as a fact-w tness during the di sbar nent
proceedi ngs. For obvi ous reasons, the Rul es of Professional Conduct
prohi bit attorney testinony under nost circunstances. See LOU SIANA
RULES oF PROFESSI oNAL ConDucT Rul e 3. 7(a) (1995 ed.) (“A lawyer shall not
act as advocate at a trial in which the lawer is likely to be a
necessary witness . . . .”). Once again, the majority attenpts to
analyze this error independently, instead of in the context of
Young, Bagwell, and NASCO. The nmmjority cites a “w de swath” of
district court and bankruptcy court cases for the general
proposition that the rule barring attorney testi nony does not apply
when testinony is “made to a judge, not a jury.” See Op. at 38-40.
It is significant to note, however, that none of the cases cited by
the mgjority involve a testifying attorney who is also the
prosecut or appointed by the court. The sane fear that |leads us to
bar attorney testinony in jury trials))i.e. that the factfinder (the
jury) would tend to believe the testifying attorney nore than an
ordinary w tness))applies when the testifying attorney represents
the factfinder (here, the court) rather than (as nornmal) a private
party. As the Suprene Court noted in Bagwell, “the risk of

erroneous deprivation fromthe lack of a neutral factfinder” is

- T71-



great est when, |i ke here, the judge has no personal know edge of the
material facts that are the basis for the sanctions. See Bagwel |,
512 U.S. at 834, 114 S. Ct. at 2560-61; see also id. at 831-32, 114
S. C. at 2559 (“Contumacy often strikes at the nost vul nerabl e and
human qualities of a judge's tenperanent, and it’s fusion of
| egi sl ative, executive, and judicial powers summons forth . . . the
prospect of the nost tyrannical |icentiousness.”) (internal
gquotations and citations omtted) (alterations in original).
1]

After a thorough search of the rel evant case |l aw, | have found
no case in which a district court used procedures |i ke the ones here
to i npose i nherent powers sanctions, | et al one where such procedures
were upheld on appeal. Particularly where the district court
appoi nts the i nterested opposing attorney to prosecute the contenpt,
engages in secret ex parte communications with the attorney, and
allows the attorney to testify as a fact witness, this court errs
in condoning the district court’s use of its inherent powers. See

NASCO, 501 U S. at 44, 111 S. . at 2132 (“Because of their very

potency, inherent powers mnust be exercised with restraint and
di scretion.”). In Iight of these unprecedented and unparalleled
procedures, | conclude that the district court failed to provi de due

process in inposing the disbarnent, suspension, and reprinmand
sancti ons. In direct contradiction of our warning in NASCO the
district court here “plac[ed] [plaintiff’s] counsel in the role of

prosecutor for the di sbarnment proceedi ngs.” NASCO 894 F.2d at 708.



Accordingly, | respectfully dissent fromthe majority’s affirnmance
of the suspension of attorney-defendant Berry and its approval of

the proceedi ngs used in this case.



