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Appeal fromthe United States District Court for the
Eastern District of Louisiana

June 29, 1998
Bef ore GARWOOD, JOLLY, and H GG NBOTHAM GCircuit Judges.
E. GRADY JOLLY, G rcuit Judge:

This appeal arises fromthe grant of what appears to be the
|argest maritinme salvage award in recorded history. During a
severe tropical stormoff the Florida coast, the MV Cherry Vall ey,
an oil tanker belonging to Margate Shipping Co., rescued a barge
containing a valuabl e external fuel tank for NASA s space shuttle.
The district court awarded Margate approximately $6.4 mllion in
salvage. The United States appeals only as to the anount of the
awar d. Based on the district court’s m staken valuation of the
fuel tank, we reduce the award to $4.125 mllion and render.

I

‘Twas a dark and very stormy night, Novenmber 14-15, 1994, and
the situation | ooked bl eak for the barge Poseidon. Caught in the
clutches of Tropical Storm Gordon, Poseidon and her escort, the
J.A Ogeron, were without power and adrift. Driven on the gales

of the tenpest, the flotilla was swiftly approachi ng the Bethe



Shoal; if they ran aground, the ships were sure to founder and be
lost. Acutely aware of the danger, Orgeron’s captain radioed for
hel p. Alas, the Coast Guard was not in a position to nount a
rescue. |In despair, the captain nade plans to rel ease Posei don and
her val uabl e cargo, an external fuel tank for the space shuttle.
Al t hough this action would result in the certain | oss of Poseidon
and the tank, the captain hoped thereby to save Orgeron and her
Crew.

The voyage had begun sone five days earlier. On Novenber 10,
Orgeron left New Ol eans harbor with Poseidon in tow. Orgeron was
an ocean-goi ng tug being operated by Montco O fshore, Inc., under
contract for NASA. Under that contract, Ogeron’s principal task
was to transport space shuttle fuel tanks from Martin Marietta's
assenbly plant in Mchoud, Louisiana, around the Florida peninsul a
to Kennedy Space Center on Cape Canaveral. For this work, Orgeron
used Poseidon, a NASA-owned ocean-going barge that had been
specially fitted with a covered hangar |arge enough to contain a
fuel tank. On this trip, Poseidon was |loaded with the freshly
manuf act ured tank designated ET-70 and an associ ated transport.

Shortly after |leaving New Ol eans, Orgeron’s “jockey arm” a
bar connecting its two rudders, broke, resulting in the conplete
di sabling of the starboard rudder for the duration of the voyage.
Rather than put in for repairs, however, O geron pressed on,

relying on the still functional port rudder to see her through.



On Novenber 13, as Orgeron and Posei don rounded the southern
tip of Florida, they began to encounter increasingly severe w nds
and heavy seas generated by Tropical Storm Gordon.! Concerned by
the rapidly worsening weather, Orgeron’s captain radi oed Mntco,
asking for permssion to seek refuge from the stormin Mam.
Perm ssion was denied, as reflected by the following notation in
Orgeron’s Weather Log: “Recommendation to put into M am --NASA
requested to continue on.”

At approximately 2:00 a.m on Novenber 15, Orgeron |ost the
ef fective use of both her engines.? At the tine, the flotilla was
between ten and eighteen mles off Florida’ s Atlantic coast,
sonewhere between Fort Pierce and Cape Canaveral. W t hout
Orgeron’s engines, the tug and barge were left adrift, and began to
be blown west towards shore.® Ogeron imediately notified the

Coast CGuard of her predicanent, and requested assi stance. Because

The winds ranged fromthirty-four to sixty knots, and the
seas fromfifteen to twenty feet.

2The port engine’'s gear box failed, rendering it conpletely
i noperabl e. The starboard engi ne, which Orgeron had apparently not
been using since the problem with the rudder arose, caught fire
when it was started and qui ckly becane conpl etely di sabl ed as wel | .

3Orgeron did, of course, have an anchor, which she depl oyed.
Thi s anchor was apparently not even renotely sufficient to hold the
flotilla s position in the severe wi nds and heavy seas generated by
the storm however, and it was sinply dragged across the seabed as
the whins of the tenpest dictated. There was an additional anchor
on Poseidon that m ght have hel ped, but, unfortunately, it could
only be depl oyed from Poseidon itself, and no one was on the barge
at the tinme the engines failed, nor could anyone be transferred in
the storm



of the stormis ferocity, however, the Coast Guard was unable to
hel p.

Wt hout hope of rescue, Ogeron’s captain considered his
opti ons. He surmsed that the flotilla was being blow toward
shore chiefly because of the sail effect of Poseidon’s tall hangar.
He concl uded that Orgeron and her crew m ght be able to stave off
grounding in the storm by rel easing Posei don and delivering the
barge to her fate. Preparations were nade, but before this
conti ngency becane necessary, the captain received word that help
was on the way after all.

Orgeron’s distress call had been picked up by the MV Cherry
Valley. Cherry Valley was a 688-foot oil tanker owned by Margate
with a crew of 25 and a value of $7.5 mllion. On Novenber 15, the
ship was fully laden with nine mllion gallons of heavy fuel oil
and had a draft of about 35 feet. She was pursuing a course in
deep water sonewhat south of Orgeron’s position when she picked up
the distress call. Although under no obligation to assist, Cherry
Valley's master, the suitably nanmed Captain Strong,* inmediately

altered course to rendezvous with the tug. |In so doing, he took

“Captain Prentice Strong IlIl was a graduate of the Maine
Mariti me Acadeny, and had been going to sea for over ten years at
the tine of the events inthis case. It is a substantial testanent
to his ability that he reached the pinnacle of his profession,
master of a |arge ocean-going tanker, at the remarkably yout hful
age of 32. Gven this record, we are not surprised that Captain
Strong di spl ayed exenpl ary seamanshi p t hroughout this incident.



his relatively unmaneuverable craft into perilous shoal waters in
direct violation of standing orders.

Cherry Valley arrived on the scene shortly after 4:00 a.m,
wher eupon Captain Strong decided to try to pass a line to Orgeron
and towthe flotilla to safety. To do this, however, he woul d need
to maneuver clunsy Cherry Valley directly al ongside Orgeron in the
churning seas. Time was short, as the vessels were rapidly
approachi ng the Bet hel Shoal; the Shoal had depths of six to seven
fathons in places, far too shallow for Cherry Valley, which
required at l|least ten fathons for safe operation in heavy seas.
The flotilla had alnobst reached this depth when Cherry Valley
arrived.

Captain Strong’ s plan was to pass close enough to Orgeron to
send over a nessenger line on a line-throwing rocket. This |ine
could then be used to transfer larger nooring |ines capable of
sustaining the tow Captain Strong ordered several crewren onto
deck to conduct the |ine-passing operation. Throughout the sal vage
operation, Cherry Valley's deck woul d be awash with green seas and
extrenely dangerous, even for experienced seanen.?®

On Cherry Valley' s first pass, the nessenger line fell short,
and Captain Strong was forced to bring the ship about for another

attenpt. This time, he passed even closer to Orgeron, and the

Not terribly surprising, given that the vessels were in the
m dst of a tropical storm a weather phenonenon only one step short
of a hurricane.



messenger |ine was successfully transferred. |t parted, however,
before the deck crew was able to transfer a nooring |line, and
Captain Strong was conpelled to bring Cherry Valley about once
nor e.

Ti me was becom ng increasingly critical. The vessels were now
| ess than one mle fromthe Shoal, and the water was becom ng quite
shal | ow. If Cherry Valley ran aground in the storm she would
likely break up and cause a massive oil spill. In full awareness
and express consideration of this danger, Captain Strong inforned
Orgeron that he would only nmake one nore attenpt.

Fortunately, the third effort was successful. Cherry Valley’s
deck crew nmanaged to pass two hawsers® to Orgeron, which were
qui ckly nmade fast. During the transfer, however, Cherry Valley
passed over the tow line running between O geron and Posei don.
Captain Strong held his breath waiting to know if the |ine would
foul Cherry Valley' s rudder or propeller. It didnot. If it had,
Cherry Valley likely would have found herself in the sane
predi canent as Orgeron and Posei don.

At 6:20 a.m, Cherry Valley finally was able to take the
flotillaintow By this tinme, her propeller was churning nud and
t he fathonmeter indicated that there were | ess than ten feet between

her keel and the bottom

6Strong nooring or tow ng |ines.



Wth Orgeron and Poseidon in tow, Cherry Valley steaned slowy
sout heast, back into deep water. The tow put great strain on the
hawsers and chocks, however, which required constant attention in
the formof “slushing.”” In addition to the inherent dangers of
bei ng on deck in the storm slushing put Cherry Valley s deck crew
i n constant danger of being struck by a parting |ine; a hawser that
parts under great strain can snap |i ke a gi ant rubber band, causing
severe injury to all nearby.

At 11:00 a.m, the tug South Bend arrived on the scene from
Fort Pierce and attenpted to assist. Because of the extrene sea
and weat her conditions, however, South Bend was unable to pass a
line to Orgeron, or to put a crewran aboard Posei don to operate her
anchor. Unable to help and now fearful for his tug’s own survival,
South Bend's nmaster decided to retreat. H's fears were justified.
While returning to port, South Bend was overcone by the seas and
began to sink. She issued a nmayday call, but no one could assist.
She was just able to pass wthin the Fort Pierce harbor jetty,
where her captain intentionally grounded her to avoid a total |oss.
It was the district court’s undisputed finding that the actions of
Sout h Bend woul d have had no effect on the outcone for Orgeron and
Posei don in the absence of Cherry Valley, both because she woul d
have arrived too |late and because she would have been unable to

render effective assistance in the storm

‘Basically, lubrication.



At this point, the tenpest began to overcone even Cherry
Val | ey. Because of the strain on the hawsers, she was not able to
steam directly into the w nd. As the storm worsened, she was
pushed westward, back into the shallows. Qut of options, Captain
Strong decided to anchor and ride out the rest of the storm
Al t hough this operation exposed the deck crewto additional risks,
it was acconplished without incident at 5:00 p. m

Wil e anchored, one of the nooring lines parted. Cherry
Val l ey’ s deck crew was able to replace and supplenent it, and the
flotilla remained intact.

The vessels remained at anchor throughout the night of
Novenber 15 and the followi ng day, with Cherry Valley' s deck crew
constantly tending the lines. During that day, NASA was able to
contract with the tug Dorothy Moran to relieve Orgeron and bring
Posei don into port. On the evening of Novenber 16, Dorothy Mran
arrived on the scene. Like South Bend, however, she was unable to
pass a line to Orgeron or Poseidon, or to put a crewran aboard the
barge. After several unsuccessful attenpts, Dorothy Mran returned
to Fort Pierce to await daybreak and better weat her.

By m dnorni ng of Novenber 17, the stormhad finally passed and
Dor ot hy Moran and another tug were able to relieve Cherry Vall ey.
Orgeron was towed to Fort Pierce, while Dorothy Mran conpleted

Orgeron’s contract and towed Posei don to Port Canaveral. ET-70 was



delivered intact and conpletely unharnmed, and was |later used in a
successful space shuttle |aunch.

ET-70 itself had been manuf actured under a | ong-termcontract
bet ween NASA and Martin Marietta. The contract provided for the
production of sixty fuel tanks for a total price of $3.4 billion,
wth the last tank to be delivered on Septenber 29, 2000. Every
tank was needed for NASA's planned series of m ssions. Under
NASA s pl an, however, a mninum of four tanks were slotted to be
conplete and available (“in circulation”) at all tines relevant to
this case.

As part of NASA s standard procurenent procedure, each tank
produced under the contract was acconpanied by a “Material
| nspection and Receiving Report,” otherw se known as a “DD-250."
Anmong ot her things, the DD 250 contained an estinmated production
cost of the particular tank being delivered. In the case of ET-70,
t he DD- 250 cost was $53, 834,000. The next tank in the production
cycle, ET-71, had a DD 250 cost of $51, 387,000. The difference in
price is basically attributable to the fact that, as the contract
progressed, various overhead itens declined in cost. There is no
di spute that, had ET-70 been lost, ET-71 would |ikely have taken
its place on the designated m ssion.

On Decenber 21, 1992, acting on NASA' s specific request,
Martin Marietta gave the governnent an “option” on up to four

additional tanks to be produced during the course of the contract

10



for a total additional cost of $19, 014,479 per tank. The option
provided for a thirty-six nonth mninumlead tine for the order of
an addi ti onal tank, and al t hough NASA provi ded no consi deration for
the option, Martin Marietta declared that its terns constituted a
“firm price” offer. The governnent never accepted this offer,
however, and it was eventually w thdrawn, again at NASA' s specific
request, approximately six nonths before the events in this case.
|1

On Decenber 12, 1994, WMargate filed an action for salvage
against the J.A Ogeron in the Federal D strict Court for the
Eastern District of Louisiana. Mntco answered, and then filed its
own claimfor limtation of liability. The United States, fearing
an eventual salvage action against itself, filed a claimin the
limtation action seeking indemification from Montco. Mar gat e
then filed a cross-claim for salvage against the United States.
Eventual | y, everything was settl ed except for Margate’s cross-claim
against the United States, which went to trial in July 1996 before
District Judge Stanwood Duval

On July 9, after a brief bench trial, Judge Duval read his
findings of fact and conclusions of law into the record. In a
reasoned oral ruling, he found that, based on the entirety of the
evi dence, Margate was entitled to a sal vage award equal to 12. 5% of

the value of the salved property, Poseidon and ET-70.

11



In reaching this figure, Judge Duval relied on the six

traditional salvage factors first announced® in The Bl ackwall, 77

Uus 1, 14 (1869). He determned that the facts of the case
pointed to the highest possible award under each of the factors,
and chose what he considered to be a high percentage of a high
salved value to reflect this circunstance. Judge Duval also
consi dered the application of a seventh factor, the “salvors’ skil

and effort in preventing or m nim zing danmage to the environnent,”

as announced in Trico Marine Operators, Inc. v. Dow Chem cal Co.,

809 F. Supp. 440, 443 (E.D. La. 1992), but ultimtely concluded
that it was not applicable to the case. He did consider the risk
of environnmental liability incurred by Cherry Valley under the
rubric of the traditional factors, however.

Wth regard to ET-70, Judge Duval determned that it was
speci alized property without a market value, and therefore nost
appropriately appraised at its “replacenent cost.” This value, he
found, was the production cost of ET-71, $51, 387, 000, because ET-71
was the likely “replacenent” of ET-70. In making this finding
Judge Duval explicitly rejected the governnent’s argunent for a $19

mllion replacenent cost based on the w thdrawn 1992 option,

8And, interestingly, last announced as well. The Bl ackwall
contains the nost recent bit of guidance that the Suprene Court has
deigned to give on the subject of the calculation of salvage
awar ds.

12



calling it “much too specul ative.” He also rejected Margate’'s
argunent for a $92 mllion “cost-accounting” val uation.

Conbining this $51 mllion value for ET-70 with the $2 m|Ilion
stipul at ed val ue of Posei don, Judge Duval declared a total award of
$6, 406, 440 based on the 12.5%figure. He noted in the alternative
that, even if the value of ET-70 were only $19 nmllion as the
United States clained, the award would be the same as he would
adj ust the percentage accordingly. On July 12, final judgnent was
entered for Margate i n the amount of $6, 406, 440. The United States
appeal s the anount of this award.

11

Because of the fact-specific nature of the calculation of a

sal vage award, “the anmount allowed is to be decided by the district

court in its sound discretion.” Allseas Maritine, S.A v. MV

M nosa, 812 F.2d 243, 246 (5th G r. 1987). “IT'Aln award will be
altered only if it was based upon incorrect principles of |aw or
m sapprehension of the facts or it is either so excessive or so
i nadequate as to indicate an abuse of discretion.” Id. This
standard of appellate reviewis a tinme-honored and i ntegral part of
Anmerican maritinme |aw, and has changed little since its infancy.

See, e.q., Hobart v. Drogan, 35 U S. (10 Pet.) 108, 119 (1836)

(Story, J.) (“[T]his court is not in the habit of revising such
decrees as to the anount of salvage, unless upon sone clear and

pal pabl e m stake or gross over-allowance of the court below ”);

13



Cel werke Teutonia v. Erlanger & Galniger, 248 U. S. 521, 524 (1919)

(Hol mes, J.) (“Unl ess there has been sone viol ation of principle or
clear m stake, appeals to this Court concerning the anmount of the

al | onance are not encouraged.”); 3A Martin J. Norris, Benedict on

Admralty 8 311 (7th ed. 1997) (“An appellate court is, generally
speaking, loath to change a salvage award.”). W keep this well -
hewn principle firmy in mnd as we enbark upon the sonmewhat nore
i ntensive investigations necessitated by the instant case.
|V

An award of salvage is generally appropriate when property is
successfully and voluntarily rescued from marine peril. The
Sabine, 101 U. S. 384 (1880). As Justice Marshall noted |ong ago,
thisruleis peculiar tomaritinme law, and utterly at variance with

terrene common |law. Mason v. The Blaireau, 6 U S. 240, 266 (1804)

(Marshall, J.) (although it is true that, when property on | and
exposed to grave peril is saved by a volunteer, no renuneration is
given, “[l]et precisely the sane service, at precisely the sane
hazard, [b]le rendered at sea, and a very anple reward wll be
bestowed in the courts of justice”). Because of the peculiar
dangers of sea travel, public policy has | ong been held to favor a
legally enforced reward in this |limted setting, to pronote
commerce and encourage the preservation of val uable resources for

the good of society. See B.V. Bureau Wjsmuller v. United States,

702 F. 2d 333, 337 (2d G r. 1983) (“The | aw of salvage originated to

14



preserve property and pronote commerce.”) (citing Seven Coal

Barges, 21 F. Cas. 1096, 1097 (C.C.D. Ind. 1870) (No. 12,677) (“The
very object of the | aw of salvage is to pronote conmerce and trade,
and the general interests of the country, by preventing the
destruction of property.”)).

In this case, there can obviously be no dispute that the basic
el ements supporting a salvage award are present, and the United
States has expressly conceded that Margate is entitled to sone
award. As noted, the question for this court is sinply how high
t hat award shoul d be.

The district court traditionally determ nes the anmount of a
sal vage award according to the six Blackwall factors.® Allseas,
812 F.2d at 246 & n.2. They are (in order of original listing):

1. The | abor expended by the salvors in rendering the
sal vage servi ce.

2. The pronptitude, skill, and energy di spl ayed i n renderi ng
the service and saving the property.

3. The value of the property enployed by the salvors in
rendering the service, and the danger to which such
property was exposed.

4. The risk incurred by the sal vors in securing the property
fromthe inpending peril.

5. The value of the property saved.

6. The degree of danger fromwhich the property was rescued.

At least in theory. Sonme commentators have said that the
district court traditionally “pull[s] an arbitrary figure out of
the air.” Gant Glnmore & Charles L. Black, Jr., The Law of
Admralty 563 (Foundation 2d ed. 1975).

15



The Blackwall, 77 U.S. 1, 14 (1869) (difford, J.). Although old,

“[t] hese gui del i nes have weat hered the storns of the past century.”

St. Paul WMarine Transport Corp. v. Cerro Sales Corp., 505 F.2d

1115, 1120 (9th Gr. 1974).

In this case, the district court made the follow ng findings
under the factors, listed here in order of the court’s assessnent
of their inportance to the cal culation of an award:

1. (Blackwall 6.) Poseidon and ET-70 were in inmm nent
danger of conplete | oss.

2. (BlLackwall 5.) The conbi ned val ue of Posei don and ET-70
was $53, 387, 000.

3. (BLackwall 4.) The salvors incurred extrenely high risk
in securing Poseidon and ET-70, both as
toloss of their ship and lives and as to
t he creation of substantial environnmental
liability in the event of an oil spill.

4. (Blackwall 2.) The salvors displayed extrenely high
pronpti t ude, skill, and energy in
rescui ng Posei don and ET-70 by virtue of
their daring and successful seamanship
under very difficult conditions.

5. (BlLackwall 3.) The value of Cherry Valley was $7.5
mllion.

6. (Blackwall 1.) The salvors expended two and one-third
days of labor in rendering the sal vage
servi ce.

As noted, the district court determ ned that each factor indicated

t he hi ghest possible award, and it chose 12. 5% of the sal ved val ue

as an appropriate figure.

16



The United States nakes three basic challenges to the district
court’s anal ysis. First, it argues that the court erred in its
general application of the Blackwall factors, by giving too much
weight to the value of the salved property, by counting the
potential for environnmental liability as risk to the salvors, and
by using a percentage of the salved value to fix ultimately the
awar d. Second, even assumng that the district court nmade a
correct legal interpretation of the factors, the United States
argues that the district court clearly erred in its valuation of
ET-70. Finally, even assumng that the district court nade a
correct legal interpretation of the Blackwall factors and properly
val ued ET-70, the United States argues that the court nonethel ess
abused its discretion in picking such a high percentage and
general ly making such a large award in this case. W address each
argunent in turn.

A

To address properly the United States’s first contention, it
IS necessary to excavate the sonewhat obscure foundations of the
Bl ackwal | rule. As many commentators have noted, the sense and
contours of the factors are less than plainly engraved upon their

face.® In this case, however, the United States squarely asks us

See, e.q., Glnore & Black at 559 (noting that the
traditional “recitation of Justice Cifford s six ‘ingredients
[really just] serves the useful purpose of indicating that the
vari abl es are so many and so i ncapabl e of exact neasurenent that it
wll probably be fruitless for either party to take an appeal

17



to decide whether the particular interpretation and application
adopted by the district court conports with the factors’ essenti al
meaning. |In order for us to answer this question, we nust first
ascertain what purpose the factors serve.
1

Maritinme salvage is as old and hoary a doctrine as nmay be
found in the Anglo-Anerican |aw. Since tinme imenorial, the
mari ner who acted voluntarily to save property fromperil on the
hi gh seas has been entitled to a reward. This sinple rule has been
an integral part of maritinme commerce in the western world since

the western world was civilized.

merely on the ground that the award was i ncorrectly conputed”). As
we shall see, we ultimately take a sonmewhat nore sangui ne vi ew of
the rationality of the factors as a |legal rule.

1The earliest incarnation of the doctrine can be found in the
celebrated maritinme code of the island of Rhodes, from about 900
B.C. The Rhodian law is thought to have provided that “if a ship
be surprised at sea with whirlw nds, or be shi pwecked, any person
saving anything of the weck, shall have one-fifth of what he

saves.” Norris § 5. Simlarly, “[i]f the ropes break, and the
boat goes adrift . . . [a]lnd if any person finds the boat, and
preserves it safe, he shall restore everything as he found it, and
receive one-fifth part as a reward.” |1d.

The Rhodi an | aw was adopted en nasse by the Romans, who first
enunciated the tradition that the |aw of the sea belonged to the
ius gentium and was thus outside of the legislative jurisdiction
of any one people. Dig. 14.2.9 (Vol usius Mxi anus, Ex Lege Rodi a)
(citing adoptions by Augustus and Antoni nus).

Even after the Romans and Rhodi ans had becone a faint nenory
on the italic peninsula, their doctrine of salvage remained. The
Mari ne Ordi nances of Trani, pronulgated in 1063 A D., provided that
the finder of goods cast upon the sea was entitled to retain half
of themif the owner cane forward within thirty days, and to the
entirety if he did not. O dinances and Custom of the Sea,
Published by the Consuls of the Gty of Trani art. XIX (1063),

18



Sinple in principle, in the many centuries of its existence,
the | aw of sal vage has becone encrusted with a nmultitude of court-
created doctrinal conplexities; the Blackwall factors are nerely
the nost promnent exanple of this phenonenon. As nodern
schol arshi p has taught us, these |egal barnacles are the natura
and desirable results of the conmmon | aw process. Court by court
and case by case, the |law of salvage has been steadily honed to
ever greater levels of efficiency over the years, wth the
resultant rules serving as a conveni ent shorthand for the conpl ex
cal cul ations of conpiled experience. In exam ning the underlying
|l ogic of the Blackwall factors, we do not take lightly their role

i n sunmari zing this nost succinct and practical of | egal processes.

reprinted with English translationin 4 Black Book of the Admralty
522, 536-37 (Twi ss ed. 1876).

Inspired by Trani and other |ike-m nded port towns of the
Medi t erranean, the French dukedom of QGui enne adopted a simlar |aw
sone two centuries |ater:

If a vessel departing with her |ading from Bordeaux, or
any ot her place, happens in the course of her voyage, to
be rendered unfit to proceed therein . . . [and] if the
master can readily repair the vessel, he may do it

and i f he has prom sed t he peopl e who hel ped himto save
the ship the third, or the half part of the goods for the
danger they ran, the judicatures of the country should
consi der the pains and trouble they have been at, and
reward them accordingly, wthout any regard to the
prom ses nmade them

Roll d deron art. |V, reprinted in English translation wth
commentary in 30 F. Cas. 1171, 1172. When Richard | inherited
@Qiienne from his nother, Duchess Eleanor, he introduced the
doctrine of salvage (and the rest of the Laws of O eron, as they
cane to be known) into the English law. 30 F. Cas. at 1171

19



Still, inthelight of the United States’s challenge in the instant
case, we think that this is an appropriate tine for the underlying
rationale of Justice Cifford s venerable factors to be formally
recogni zed.
2
Fortunately, the principles underlying the Blackwall factors
have not escaped the attention of our nost prom nent nodern

schol ars. See Wlliam M Landes & R chard A. Posner, Salvors

Fi nders, Good Sanmritans, and O her Rescuers: An Econom c St udy of

Law and Altruism 7 J. Leg. Stud. 83 (1978). Beginning with our

first principle that the | aw of sal vage seeks to preserve society’s
resources, they explain that “the purpose of [court-granted]
salvage awards is to encourage rescues in settings of high
transaction costs by sinulating the conditions and outcones of a
conpetitive market.” [d. at 100. In an ideal world, every neeting
of salvor and salvee would result in a freely negotiated contract
for salvage services priced at a conpetitive level.? |d. at 89.
In the real world, however, nost neetings of salvor and sal vee
cannot be resolved in this fashion.

To acconmmopdate this reality, the | aw of salvage ains to create

a post-hoc solution that will induce the parties to save the ship

12Pr ovi ded, of course, that it nakes sense for a salvage to

happen at all. As explained in greater detail below, if the costs
of performng a salvage are too high or the benefits to be derived
too low, the parties mght well agree to call it a day and let the

sea claimits prize.
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w thout first agreeing on terns. 1d. at 100. As Justice difford
hi nrsel f noted, “[c]onpensation as salvage is . . . viewed by the
admralty courts . . . as a reward given for perilous services,
voluntarily rendered, and as an i nducenent to seanen and others to
enbark in such undertakings to save life and property.” The
Blackwall, 77 U. S. at 14 (enphasis added).

In order properly to induce the salvor (and salvee) to act,
however, the | aw nust provide for a proper and reasonabl e sal vage
award, one that gives neither the salvor toolittle incentive to do
t he sal vage properly, nor the salvee too |ittle reason to care if
his property is saved. Landes & Posner, 7 J. Leg. Stud. at 102.
By definition, this “efficient” fee is the one that woul d have been
reached by the parties through voluntary negotiation in an open and
conpetitive market, and its value will depend on a nunber of
factual considerations. 1d. By far the nost inportant of these
consi derations, however, will be the cost®® to potential salvors of
performng the service and the benefit to the salvee of it being
performed; obviously, no voluntary salvor would be willing to
performa salvage for less thanit would cost himto do it, just as
no sal vee would agree to pay nore for a salvage than the | oss he
could thereby avoid. 1d. |In a voluntary agreenent between sal vor

and salvee, therefore, as in any agreenent between arm s-length

Bl ncluding risk-based costs.
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parties in any context, the twin considerations of cost and benefit
will formthe poles of negotiation between which any fair bargain
must be struck. Shoul d the gap between cost and benefit prove
illusory, as when the costs of the service outwei gh the benefits to
be derived, then no agreenent will be possible, and the parties
must go their separate ways.

Wth this background in mnd, it becones i medi ately appar ent
that the Blackwall factors represent an explicit guide for the
court to use in neasuring these two nost significant considerations
for voluntary negotiation in the salvage context. |[|d. at 101-04;

see also Allseas, 812 F.2d at 246 (“the[] factors guide the trial

court in fulfilling the public policy behind salvage awards”).
Labor expended by the salvors (1.), their pronptitude and skil

(2.), value of the salving property (3.), risk to the salvors (4.),
and risk to the salved property (6.)% are all direct or indirect
measures of the actual cost to the sal vor of perform ng the sal vage
in question, which should in turn be at |east indicative of the

costs that would have prevail ed. Correspondi ngly, value of the

4 Because the sal vor gets nothing for an unsuccessful rescue,
see The Sabine, 101 U S. at 384, one of his legitimte costs is
that risk. To even things out, the salvor will want to receive a
premum in the instances where he is successful. See Landes &
Posner, 7 J. Leg. Stud. at 101. Al t hough not of particular
rel evance to this case, this circunstance is reflected in Justice

Cifford s well known statenent that salvage is not to be
calcul ated “nerely as pay, on the principle of a qguantumneruit, or
as a remuneration pro opere et labore.” The Blackwall, 77 U S. at
14.
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salved property (5.) and risk to the salved property (6.) are
measures of the benefit that the salvage has conferred on the
salvee. By giving the court a framework in which to anal yze cost
and benefit in the salvage context, the Blackwall factors plainly
intend to guide it in a rational process of determning and
wei ghing the costs and benefits of the particular transaction so
that the award chosen will give the proper inducenent to the saving
of life and property.
3

Wth this rationale in mnd, we turn to the specifics of the
United States’s initial argunent. There are three parts, all
revol ving around a core contention that the district court erred in
its general assessnent and application of the Blackwall factors.
Essentially, the United States argues that the court erred: (a) by
giving too nuch weight to the value of the sal ved property; (b) by
counting the potential for environnental liability as risk to the
salvors; and (c) by wusing a percentage of the salved value
ultimately to fix the award. W address each point in turn.

(a)

The United States first conplains that the district court gave
too nuch weight tothe fifth factor--value of the sal ved property--
by ranking it second in its assessnent of the considerations

bearing upon an award. In the light of our just-concluded
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explication of the function of that factor, this contention is
readily seen to be wholly lacking in nerit.

As the principal neasure of the benefit of the salvage to the
salvee, the fifth is clearly one of the nobst inportant of the
Bl ackwal I factors, and nust be accorded substantial deference in
the calculation of any award. As our above discussion begins to
clarify, salvage awards are not based on the altruistic principle
of good samaritanism-that virtueis its own i nducenent and its own
rewar d. To paraphrase and distill its many distinguished
comentators, the very object of the |aw of salvage is to provide
an econom ¢ inducenent to seanen and others to save property for
the good of society by bestowng a fitting reward for their
services in the courts of justice. It is profit, not principle,
that is the driving force behind the |law of salvage, and the
question for the court is sinply what anmount of profit is fitting
in the case before it. The general economc reality is sinply
that, the greater the value of the threatened property, the greater
the potential |oss, and, consequently, the nore the sal vee woul d be
wlling to pay to save that property from destruction. To
approxi mate properly the incentive that the salvee hinself would
offer, it follows that the | aw of sal vage nust generally grant its

hi ghest awards where the property has hi ghest val ue (assum ng the
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other factors remain constant).'® See Landes & Posner, 7 J. Leg.
Stud. at 103-04.1°

In setting the price for the sal vage service, therefore, the
court nust consider--and consider primarily--the benefit that the
service conferred on the recipient. In a case |ike the one before
us, where the benefits of the salvage are nunerically so far in
excess of the costs--that is, the value of the property so high and
the risk of loss so great--this primary consideration becones
dispositive. W are therefore confident that the district court
did not overly enphasize the fifth factor in its analysis in this
case, and are skeptical that an overenphasis would have been

possible. See also Platoro Ltd. v. The Unidentified Remains of a

Vessel, Her Carqo, Tackle, and Furniture, in Cause of Salvage

1% ndeed, the only one of the factors that can arguably be said
to carry greater weight in this analysis is, as the district court
correctly concluded, the sixth--risk to the sal ved property--for it
is the other conponent of benefit conferred (i.e., the greater or
| esser the threat of |oss, the greater or |esser the benefit, and,
consequently, the greater or lesser the price for the salvage
service). Were, as here, therisk is essentially conceded to have
been a 100 percent chance of total |oss, the value of the sal ved
property obviously takes on added significance in neasuring
benefit.

1¥To t hose who woul d general |l y enphasi ze the cost factors over
benefit, we can only respond that no seller truly operates on the
principle of selling at cost; a seller is induced to provide his

goods or services by the opportunity for profit. The strong
i nfl uence of benefit (as determ ned by the value of the property
and the risk of loss) wll often allow the salvor to extract a

significant anmpbunt of profit in a voluntary transaction, and the
| aw of sal vage must reflect this circunstance, because it serves
the very purpose of the law of salvage to provide the correct
anount of incentive for the saving of property in every instance.
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Cvil and Maritine, 965 F.2d 893, 904 n.16 (5th Gr. 1983); Norris

8§ 237; Glnore & Black at 560 (all ranking the factors as the
district court did here, with the sixth and fifth factors being the
first and second nobst inportant, respectively).

(b)

The United States next argues that the district court erred by
counting the risk of environnental |iability as risk to the salvors
under the fourth factor, when it should nore properly have counted
against themin sone way. There is no nerit to this contention
ei t her.

As just discussed, the fourth factor is intended to provide a
direct neasure of sone of the salvor’s actual salvage costs. 1In
this context, there is no principled reason to di stinguish between
the costs inposed by the risk of injury or death, and those costs
i nposed by the risk of negligence liability or strict environnmental
damage liability. Al are actual costs to the salvor, and he woul d
presumably be unwilling to perform the salvage service wthout
their reconpense. For this reason, the risk of environnental
liability was properly counted under the rubric of the fourth

factor.?

"To the extent the United States is actually arguing that
maritime law be altered to reduce the incentive for overeager
salvors to weck environnental havoc in pursuit of their prize, we
note that there is no need for such a change in the law. As the
United States itself admts, applicable |aw already nade Margate

strictly and conpletely liable for any oil spill that m ght have
resulted from the salvage operation. See, e.qg., 33 US.C

26



This analysis is not altered by the fact that the district
court did briefly consider the extra-Blackwall environnental
protection factor announced in Trico. That case announced an
additional factor, general protection of the environnent by the
sal vors, see 809 F. Supp. at 443, which has never been endorsed by
this court. In this case, the district court concluded that the
salvors did not achieve any significant protection of the
environnent, and therefore it did not apply the factor. That
deci sion did not preclude the court from properly considering al
of the legal risks that Margate incurred, environnental or
ot herwi se, under the rubric of the traditional factors.

(c)

Finally, and nost significantly, the United States also
conplains that the district court erred by using a percentage of
the salved value inits ultinmate cal cul ati on of the sal vage award.

There is no nmerit to this contention either.

§ 2702(a) (“Notwithstanding any other provision or rule of

law . . ., each responsible party for a vessel or a facility from
which oil is discharged . . . into or upon the navigable waters or
adjoining shorelines . . . is |liable for the renoval costs and
damages . . . that result fromsuch incident.”); see also 33 U S. C
§ 2718(c). As such, the environment was and is adequately

protected, and there is no need to conscript admralty | aw for that
purpose. Putting this concern to one side, Margate was entitled to
the benefit of all the calculated risks it ran in the determ nation
of its award. This is not to say, of course, that any anount of
environnental risk could justify an award for nore than the val ue
of the salved property. The maximum limtations and general
princi ples of sal vage apply regardl ess.
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W note at the outset that this court itself applied a
percent age-based calculation in nodifying an award in our nost

recent salvage case. See Allseas, 812 F.2d at 247. Furthernore,

and as we just stated above, our analysis of the economc
foundations of the Blackwall rule indicates that the value of the
sal ved property is one of the nost inportant of the factors. The
nmost natural way to effectuate its salient character is sinply to
make the award a function of that value. See Landes & Posner, 7 J.
Leg. Stud. at 103-04 (concluding that this is what courts have
correctly done); accord Glnore & Black at 563. |ndeed, since the
era of the Rhodian lawitself,!® courts have applied percentages of
salved value in calculating awards. Although Justice Cifford' s

opinion in The Blackwall itself heralded an end to the earlier

practice of wusing a fixed percentage or “noiety” across all

situations, see Glnore & Black at 563; Jones v. Sea Tow Services

Freeport NY Inc., 30 F.3d 360, 364 (2d Cir. 1994); The Kia Ora, 252

F. 507, 511 (4th Gr. 1918), we see no reason why the district
court may not use the other five factors to set a custom zed
percentage to be applied to the salved value for purposes of

calculating an award in the case before it. See Conpagni e

Commerci al e de Transport a Vapeur Francaise v. Charente Steanship

Co., 60 F. 921 (5th Cr. 1893) (acknow edging the incorrectness of

the fixed percentage nethod, yet uphol ding a custom zed percent age

18See note 11.
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awar d) . Based on our interpretation of the purpose of the
Bl ackwal | factors, we can indeed think of no nore appropriate way
to effectuate their goals.

Consistent with our earlier analysis of the factors, we
therefore expressly state (to the extent that the issue nay have
been in doubt) that an approved nethod for calculating salvage
awards is to use the first, second, third, fourth, and sixth
factors to arrive at a percentage to be applied to the fifth
factor, salved value, for purposes of establishing the award. In
setting the percentage, sone care should of course be taken to stay
w t hin the bounds of historical practice, see Section C, supra, and
to account for all of the relevant circunstances of the specific
sal vage at issue. The predom nant consi deration, however, should
al ways be to arrive at an award that reasonably reflects the price
upon which the parties would have agreed. To the extent that the
district court nerely applied this fornmula and adopted a
cal cul ati on based upon a percentage of salved value, it commtted
no abuse of discretion in this case.

(d)

Al t hough none of the United States’s own argunents with regard
tointerpretation of the factors bears any fruit, we feel conpelled
to raise one additional concern that has been fairly inplicated,

even if not squarely addressed.
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For what the district court did in this case goes just a bit
beyond t he approach that we have outlined and approved. The court
first held that the Blackwall factors indicated an award of 12.5%
of the salved value in this case. So far, so good.!® After
determining that the salved value was $53 mllion, however, the
court also noted that, even if the value were actually |ower, as
the United States argued, the dollar anount of the award would
remain the sanme, as the court would adjust the percentage
accordi ngly.

Based on our above interpretation of the Blackwall factors, we
cannot approve this alternate holding. To do so would conpletely
vitiate the effect of the fifth factor, and it is clear that such
a hol di ng woul d exceed the district court’s discretion. Under our
| ongst andi ng precedent, the district court is bound to apply all of
the factors. Allseas, 812 F.2d at 246; Platoro, 695 F.2d at 903.
Furthernore, as the often critical neasure of the arnis-length
sal vage price that the Blackwall rule attenpts to ascertain, it is
clear that value of the salved property is one of the nopst
i nportant of the factors, and the one that truly cannot be i gnored.
To the extent that the district court attenpted to evade the fifth
factor by tying the percentage to a fixed dol |l ar anount, we reverse

that portion of its ruling. For the renmainder of this opinion, we

1At | east as to general approach. Wth regard to the specific
percentage and overall anmount, see Section C, infra.
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may therefore restrict our discussion to the district court’s
primary holding that an award of 12.5% of the salved val ue was
appropriate, and that this figure was approxinmately $6.4 mllion.
To det erm ne whet her that hol ding nay be allowed to stand, we
must consider the United States’s two renmai ni ng maj or conpl ai nts,
i.e., that the value assigned to ET-70 was a clear error, and that
the overall award was excessive both as to percentage and tota
dol | ar value. W address each in turn
B
The United States’s second mmjor contention is that the
district court clearly erred in its valuation of ET-70. In this
conpl ai nt, we nust agree.
1
At the outset, we note that “[i]J]nreviewing a district court’s
valuation . . . in a bench trial, we nust accept all factual

findings unless clearly erroneous.” E.I. DuPont de Nenoburs & Co.

v. Robin Hood Shifting & Fleeting Service, Inc., 899 F.2d 377, 379

(5th Cr. 1990). Nonetheless, where valuation is concerned, the
district court’s nethodol ogy nust be based upon principles that

reflect sound reasoning. See, e.qg., Conpagnie Conmerciale, 60 F

at 923-25. In this case, it was not.
Cenerally, the value of property for salvage purposes is its
mar ket val ue as salved. See Norris 8 263; Glnore & Black at 561

n.89%9a; Nolan v. A H. Basse Rederi aktiesel skab, 267 F.2d 584, 588
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(3d Gr. 1959). In the case of a unique good |li ke a space shuttle
fuel tank, however, this neasure is clearly inapposite; as thereis
no mar ket of any kind for space shuttle fuel tanks, there can be no
mar ket val ue.

In this situation, and bearing in mnd that ET-70 remained in
perfect condition despite the trials of the storm the parties now
agree that the nost appropriate neasure of value is “replacenent
cost.” This conclusion accords with this circuit’s decisions in

other areas of naritine | aw See, e.q., E.I. DuPont de Nenours &

Co., 899 F.2d at 380 (in maritine tort context, “[w hen no market
val ue exi sts for a vessel, ‘other evidence such as repl acenent cost

can also be considered ”) (quoting King Fisher Mrine

Service, Inc. v. NP Sunbonnet, 724 F.2d 1181, 1185 (5th Cr.

1984)); cf. The F.1. Robinson, 2 F. Supp. 644, 645 (E.D.N. Y. 1933)

(mar ket val ue preem nent, but reproduction cost may be consi dered
inits absence). The question becones how replacenent cost is to
be determ ned.

The United States argues that the district court erred by
using the DD-250 cost of ET-71 to neasure the replacenent cost of
ET-70. It contends that the court shoul d have based its val uation
on what it would actually have cost NASA to purchase a repl acenent
tank, and that this figure was conclusively established to be $19

mllion by the 1992 option.
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Based on our earlier discussion of the purposes of salvage
law, we are convinced that the United States is quite correct, at
| east in part. The purpose of establishing the value of the sal ved
property is to ascertain what benefit the sal vage service conferred
on the sal vee; what we wish to know, in the end, is what the sal vee
was saved from so that we nmay establish what he reasonably woul d
have paid for the benefit of the saving. Were the benefit to the
sal vee nust be neasured by the replacenent cost of the salved
property, that figure should reflect the contenporary price to the
sal vee of actual replacenent. In this case, that price would
sinply be the anmount that NASA would actually have had to pay
Martin Marietta for themto nmake a new ET-70.

The district court nmade no effort to ascertain this figure,
despite anple evidence in the record. Instead, it engaged in a
semanti c anal ysis of the literal neaning of the word “repl acenent,”
an analysis that failed to capture the economic reality of
determ ning actual replacenent costs. |If a party has several of
sonet hi ng, and one i s destroyed, his substitution of a second thing
fromhis inventory sinply does not constitute a “replacenent” of
the destroyed item for valuation purposes, since the party owned
the “replacenent” all al ong. In this case, NASA would not have
replaced ET-70 by using ET-71 on its designated m ssion; in the
end, NASA would still have had one less tank in its inventory than

it had before the storm The question the district court should
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have asked is what it would have cost NASA to get Martin Marietta
to build another tank. This, in the end, was the replacenent
expense that NASA was saved from by Captain Strong’s decisive
action.

On this point, the evidence was absolutely undi sputed that
NASA coul d have purchased an additional tank for approximately $19
mllion? in out of pocket expense at the tinme of the salvage.
Martin Marietta had made a binding offer to produce up to four
additional tanks for this price, and although the offer had been
recently withdrawn, there was no evidence to suggest that it no
| onger accurately reflected what Martin Marietta would charge
True, the district court held that the “option” was too
“speculative” to be relied on. This finding, however, was
conpletely at odds with the record. In the light of all the
evi dence, we are convinced that it was in clear error.

W find this to be the case principally because the “option”
was not really an option at all, but sinply a firm offer. It
represented Martin Marietta s unilateral offer to produce up to

four additional tanks for a price certain, and was not in any

2This lower price was the natural result of increased
econom es of scale and fixed overhead itens that had al ready been
paid for. It represented Martin Marietta’s marginal cost of
produci ng an additional tank, which was substantially |owered by
the existence of NASA s ongoing contract for the original sixty
tanks. Because NASA had already committed to that contract at the
time of the salvage, the United States is well justified in
claimng its benefits in this context, and we reject Mrgate’'s
argunent that this would sonmehow be unfair
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respect an option contract supported by separate consideration. As
such, the fact that it had been technically wthdrawn, at NASA s
request, six nonths before the salvage is of no nonent. The only
thing that m ght have cast doubt on the accuracy of the option's
price would have been evidence of changed circunstances in the
intervening tine period. As there was no evidence of such changed
circunstances, the district court was bound to accept the
i mplications of the option.?
3

Unfortunately for the United States, this holding does not
quite end our inquiry. For although the “option” price was
concl usive as to NASA' s probabl e out of pocket expense i n obtaining
a replacenent for ET-70, it did not address all of the probable
repl acenent costs.

Any calculation of replacenent cost nust be based on a
replacenent that is conparable to the lost itemin all materia

respects. E.I. DuPont de Nenpburs & Co., 899 F.2d at 382. |n order

truly to replace ET-70, Martin Marietta would have had to provide

NASA with a newtank that incorporated all of the material features

2I\\e note in passing that this holding is sonewhat contrary to
the Third Grcuit’s decision in Nolan, which held that the district
court was allowed to rely on the “invoice” cost of a unique good
for salvage purposes in the face of conflicting evidence of
repl acenent cost. 267 F.2d at 588-89. W woul d suggest that the
instant case is distinguishable in that it involves absolutely
uncontradi cted evidence of replacenent cost. W also note,
however, that nmuch of the reasoning behind Nolan does not seemto
be consistent with sound econom c principles.
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of the old one, both physical and tenporal. Although paynent of
the option price would have been sufficient to obtain a new tank
with all the requisite physical characteristics, that tank woul d
have been sonewhat faulty as a tenporal matter in that it would
only have becone available for use three years after ET-70's
designated mssion. In a very real sense, ET-70's value to NASA
was enhanced by the fact that it was a conpleted tank, avail able
for imediate use.? Although the record is clear that no m ssion
need necessarily have been postponed by a delay in ET-70's
replacenent, it is also clear that for three years’ tinme NASA woul d
have had three usable tanks in circulation instead of its desired
m ni mumof four. Because ET-70's existence avoi ded this three-year
shortfall, any acceptable replacenent plan would have had to
address it as well. Because the tank avail able under the option
could not have done so,? it would have been partially defective.
Where the available replacenent is less than conparable in
sone material way, the court nust take the defect into account in

calculating the overall replacenent cost. E. I. DuPont de Nenoburs

& Co., 899 F.2d at 382 (where replacenent cost of |arge unique

2An assessnent that is, we note, substantially supported by
NASA' s haste to have ET-70 delivered, as evidenced by its abject
unwi | lingness to allow Orgeron to put into Mam to seek refuge
fromthe storm

W note that neither party seenms to have introduced any

evidence that there was a way to obtain a replacenent tank any
faster than under the terns of the option.
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barge was partially based on nultiple snaller replacenent barges,
district court should have taken the increased costs associ ated
wth multiple trips into account). To conplete ET-70"s val uation
in this case, we nust therefore cal culate an appropriate addition
to address NASA' s probable costs in curing the tenporal defect. To
do so, the question this court nust ask is exactly how much the
avoi dance of a three-year, one-tank shortfall in NASA s tank
circulation plan would have been worth.

Convenient to our decision today, the evidence on that point
was undi sputed and conclusive, as it cane directly from NASA
itsel f. In setting a mninmum circulation of four tanks, NASA
determned that it was worthwhile to have four tanks in circulation
at all times instead of three. The reasons for this judgnent no
doubt included a desire to allow for additional defects, a
commtnment to avoid all foreseeable delays, and a host of other
factors irrelevant to the instant analysis. The inportant point is
sinply that to fulfill its goals NASA itself decided to i mobilize
approximately $50 nmillion* in additional capital every year to
ensure that there were four tanks in circulation instead of three.
In nore colloquial terns, by keeping four tanks in circulation at

all tinmes instead of three, NASA was naki ng a conscious choice to

241 . e., the approxi mate anount that NASA actually paid for each
additional tank during the relevant tine period.
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take $50 million fromits budget and put it on a shelf instead of
spending it on other things.
Al t hough t he governnent i s sonetinmes wont to think otherw se,

money is now well known to have a tine value. See Atlantic Mitual

Ins. Co. v. Commi ssioner of Internal Revenue, 118 S.C. 1413, 1415

(1998). The three-year treasury bill rate on Novenber 15, 1994,
was 7.41% and we are confident that the cost to the United States
of immobilizing $50 mllion over the three years in question was
approximately (1.0741% - 1) x $50 mllion = $12 mllion. Watever
ri sks and costs NASA woul d have incurred by having three tanks in
circulation instead of four, NASA itself determ ned that these
risks were worth about $12 mllion to avoid. By rescuing ET-70,
Captain Strong saved NASA fromthis $12 mllion in additional risks
and costs as well, and it nust be counted towards a proper
val uation of the tank.

Conmbining this additional $12 mllion with the $19,014, 479
figure fromthe option, we arrive at a total replacenent cost for
ET-70 of approximately $31 mllion. We therefore hold that the
district court was clearly in error in valuing ET-70 at
$51, 387,000, and that the correct value was $31 mllion. Adding

the $2 mllion stipulated value of Poseidon, this |eaves a total

2®See, e.qg., Gore, Inc. v. dickman, 137 F.3d 863, 869 (5th
Cir. 1998).
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value for the salved property of $33 nmillion.?® Applying the

district court’s 12.5% salvage percentage, see Conpagni e

Commerciale, 60 F. at 924 (applying the district court’s choice of

custom zed salvage percentage to a corrected salved value in
conputing the ultimate nodified award), we are left with a new
sal vage award of $4.125 million
C

Wth this new figure in hand, we nmay address the United
States’s final conplaint. Essentially, the United States argues
that, even assumng a correct and error-free assessnent of the
Bl ackwal | factors, any award in excess of either $2.5 mllion or
10% of the sal ved val ue constitutes an abuse of discretion in this
case. The United States nmade this argunent originally with respect
tothe district court’s $6.4 mllion/12. 5%award. As it is equally
applicable to our anmended $4.125 mllion/12.5% figure, we nmnust
briefly address it before we can bring this case to a close. For
the reasons that follow, we hold that a $4. 125 m|llion/12.5% award
IS not so excessive as to constitute an abuse of discretion in the
context of this case.

Consistent with our earlier analysis of the economc

principles underlying the | aw of sal vage, the only hard nuneri cal

26l n making this admttedly rough-and-ready val uation, we rely
on the fact that the value of the salved property need not be
determined wth great precision in order to calculate an
appropriate award, even under the custom zed percentage nethod.
See Conpagni e Conmerciale, 60 F. at 924.
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limtation that this court has ever placed on sal vage awards is the
full value of the salved property. Allseas, 812 F.2d at 246-47
(reducing an award of 150% of the value of the salved property to
67.5% t hereof). As we have already said, no reasonable salvee
woul d ever contract for the sal vage of property at a price greater
than its val ue.

For awards, like the current one, that are far below the
absolute limt of A lseas, we have repeatedly enphasi zed that the
determ nation of the particul ar anount (or percentage) is a factual
inquiry best left to the sound discretion of the district court.

See Allseas, 812 F.2d at 246; Platoro, 695 F.2d at 903; Conpani a

Galeana, S.A. v. MV Caribbean Mara, 565 F.2d 358, 360 (5th Cr.

1978) . Where, as here, the district court has applied the
Bl ackwal | factors in an appropriate way wth a correct
under st andi ng of their underlying purpose, the only useful review
that this court can conduct of the ultinmate award is a general
conparison to simlar decisions. Indeed, eventhis limted type of

review has been criticized by sone courts, see, e.qg., B.V. Bureau

Wjismuller, 702 F.2d at 339, and we will conduct it in only the

nost deferential and general way.?

2’Bef ore enbarking upon it, we do note, as have many ot hers,
that there are essentially two ranges for percentage-based sal vage
awards, one sonewhat |ower one for property of high value (as
conpared to the costs of the salvor), and one sonewhat hi gher one
for property of conparatively |ow val ue. See, e.qg., Conpagnie
Commerciale, 60 F. at 924. Although not particularly relevant to
this case, we note that this anomaly is not inconsistent with an
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After sone fairly extensive research, we have conpiled a |i st
of the nine |argest federal salvage awards in conparable high-
val ue, high-order cases since the advent of the Blackwall rule.
Al l anmounts have been adjusted to 1994 dollars on the basis of the
rel evant U.S. Consuner Price I ndex deflator. See John J. MCusker,

How Much Is That in Real Money? A H storical Price I ndex for Use as

a Deflator of Mney Values in the Econony of the United States

(American Antiquarian Society 1992).

econom ¢ theory of salvage. Were the salved value is particularly
| ow conpared to the costs of the salvor, the percentage of val ue
awar ded nust be higher in order to assure that the salvor at |east
recovers his costs. For this reason, these | ow sal ved val ue cases
correctly produce anonal ously high percentage awards. See, e.q.,
Al l seas, 812 F.2d at 246-47 (awarding 67.5% in the case of a
relatively run-down and | ow val ue sal ved vessel ). For purposes of
this case, we may obviously constrain our analysis to cases
i nvol ving conparatively high salved values (and |ow percentage
awar ds) .
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Total
Award

Date
of
Salv

General Description

Labor

Skill,
etc.

Value of
Salving
Property

Risk to
Salvors

Value of
Salved
Property

Risk to
Salved
Property

Award
as % of
Salved

$3.5m

1941

German merchant vessel
scuttled and abandoned by
crew; U.S. Navy boarding
party repaired scuttling
damage and navigated her
into port. The Omaha, 71 F.
Supp. 314 (D. P.R. 1947).

67 men
11 days

High

$130.2m

Avg

$22.7m

High and
Imminent

15.4%

$2.5m

1896

Large liner aground on New
Jersey beach; professional
salvors pulled her free. The
St. Paul, 82 F. 104 (S.D.N.Y.
1897).

205 men
11 days

High

$7.6m

Low

$37.8m

High but
not
Imminent

6.6%

$1.7m

1917

Vessel aground on remote
coral reef; professional
salvors travelled 360 miles
and pulled her free. The Kia
Ora, 252 F. 507 (4th Cir.
1918).

70 men 6
days

High

$5.2m

Low

$44.9m

High but
not
Imminent

3.8%

$1.2m

1977

Vessel aground on rocky
ledge; professional salvors
removed fuel, laid out
beaching gear, and refloated
and towed her some
distance. B.V. Bureau
Wijsmuller v. United States,
702 F.2d 333 (2d Cir. 1983).

$245k

Avg

N/A

Low

$15.9m

Avg

7.5%

$1.1m

1942

Neutral tanker twice
torpedoed and abandoned;
U.S. Navy picked up crew
and replaced on board.
Crew navigated ship to port.
Usatorre v. Compania

Argentina Navegacion
Mihanovich, Ltda., 64 F.

Supp. 370 (S.D.N.Y. 1945),
reversed on other grounds,
172 F.2d 434 (2d Cir. 1949).

Minimal

Low

N/A

N/A

$11.0m

High but
not
Imminent

10.0%

$944k

1983

Vessel aground at remote
location in high winds;
nonprofessional salvors
pulled her free. Vessel then
fouled her own propeller
while retrieving mooring line;
salvors helped to clear.
Walter Kuhr, Sr. v. Sea-
Alaska Products, Inc., 1986
A.M.C. 2299 (W.D. Wash.
1985).

1 ship
2 days

High

$5.6m

High

$10.8m

High but
not
Imminent

8.7%

$825k

1968

Vessel afire and abandoned;
nonprofessional salvors
boarded and kept her from
sinking, then made
unsuccessful attempt to tow.
St. Paul Marine Trans. Corp.

v. Cerro Sales Corp., 505
F.2d 1115 (9th Cir. 1974).

1 ship
26 hours

High

$20.2m

Avg

$7.8m

High and
Imminent

10.6%

$793k

1919

Large liner holed by collision
and beached; professional
salvors (and others) towed,
beached, patched, refloated,
and navigated her into port.
Merritt & Chapman Derrick &

Wrecking Co. v. United
States, 63 Ct. Cl. 297 (1927).

186 men
63 hours

Low

$2.1m

N/A

$12.4m

High but
not
Imminent

6.4%

$750k

1880

Vessel aground on Virginia
beach; professional salvors
pulled her free. The

Sandringham, 10 F. 556
(E.D. Va. 1882).

100 men
7 days

High

N/A

Low

$3.0m

High but
not
Imminent

25.0%
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For this case, a conparable listing is:

Total Date General Description Labor Skill, Value of Risk to Value of Risk to Award

Award of etc. Salving Salvors Salved Salved as % of
Salv Property Property Property Salved

$4.125m | 1994 | Two vessels adrift and in 21/3 High $7.5m High $33.0m Highand | 12.5%

imminent danger of days Imminent
grounding in severe

storm. Nonprofessional
salvors ventured into
perilous shoal waters and
towed vessels to safety.

In the context of these past awards, it is difficult to say
that the reduced $4.125 mllion/12.5% award here is wong, much
| ess an abuse of discretion. The range of percentages appears to
run fromabout 4%to 25% 2% and the percentage here is snmack in the
m ddl e of that range. Furthernore, as the district court noted, it
is rare that a salvage action would involve such high ratings on
each of the factors as was the case here. The only case in the
list that is fairly conparable in this respect is The Omha, and
there the salvors did not incur great risk to thenselves.
Furthernore, that case resulted in a higher award in percentage
terms. Although the dollar anmount of the award in this case woul d
still appear to be the highest ever, even after our nodification,
in the light of all its factors, it sinply does not | ook out of

pl ace in the context of high-value, high-order salvage cases. For

2Which is consistent with the judgnent of nbst nodern
comentators, see, e.qg., Glnore & Black at 563 (finding an upper
limt of about 20%i n hi gh-val ue cases), and the practice of courts
since the tine of the Rhodian law itself, see note 11, supra.
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this reason, it is not so excessive as to constitute an abuse of
di scretion.
\Y
CONCLUSI ON

In conclusion, we AFFIRM the district court’s interpretation
of the Blackwall factors and choice of salvage percentage. I n
particul ar, we AFFI RMand sanction the district court’s decisionto
use the first, second, third, fourth, and sixth factors to
calculate a percentage to be applied to the fifth factor, salved
val ue, for purposes of fixing an award, because this practice is
i nherently consistent with the underlying purpose of sal vage awar ds
and the Blackwall factors (i.e., to sinulate the price that the
parties woul d have agreed to in a conpetitive negotiated setting).
We also AFFIRM the district court’s assessnment of environnenta
liability as a risk properly considered under the rubric of the
fourth factor. Finally, we also AFFIRM the district court’s
specific choice of percentage in this case, because it is
consistent with the historical pattern in cases of simlar nature,
and therefore is not so excessive as to constitute an abuse of
discretion. W REVERSE the judgnent of the district court as to
the value of the salved property, however, and nust therefore
MODI FY its ultinmte sal vage award. For the stated reasons, we
REDUCE Margate's sal vage award from $6, 406,440 to 4,125,000 and

direct that judgnent be entered in that anount.
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AFFIRVED in part, REVERSED in part, award REDUCED, and RENDERED.
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