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Appeal fromthe United States District Court
For the Western District of Louisiana

June 18, 1998

Before WSDOM SM TH and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Kennet h WAyne Magoui rk appeals fromthe district court’s order
dism ssing his 28 U S.C. 8§ 2254 petition for habeas corpus relief.
Magouirk raised five clains for federal review The district
court, acting on the recomendation of a Magistrate Judge who
rai sed Magouirk’s procedural default of three clains sua sponte,
appl i ed Magouirk’ s default to bar federal litigation of those three
cl ai ns. Magoui rk maintains that the Mgistrate Judge and the
federal district court were without authority to raise procedural

default sua sponte. W hold that a federal district court has



discretion to raise and apply a habeas petitioner’s procedural
default sua sponte. We therefore affirm the district court’s
holding that Magouirk’s procedural default barred federa
litigation of three of his five clains.

Magoui rk al so appeal s the district court’s determ nation that
he is not entitled to relief with respect to his two remaining
cl ai ns. Finding no basis for neaningful review of Mgouirk’s
remaining clains in the record, we vacate the district court’s
di sm ssal of those clains and remand to the district court with
instructions to supplenent the record, and if necessary, to conduct
an evidentiary hearing on the nerits of Magouirk’s two renaining
clainms. Accordingly, the judgnent is affirmed in part, reversed in

part, and remanded with instructions for further proceedings.

BACKGROUND

| .
| nt roducti on

Loui si ana convi cted Magoui rk of mansl aughter for the death of
Kat heri ne Thomas in 1987. Thomas was abducted from her nobile
honme, killed and thrown into the Quachita River. See generally
State v. Mgouirk, 539 So. 2d 50, 52-54 (La. C. App. 1989)
(describing offense), wit denied, 566 So. 2d 983 (La. 1990)
Police attention was drawn to Magouirk after they received a tip
t hat Magoui rk had a fetish for wonen’ s underwear, and that Magouirk

had sone of Thomas’ underwear in his possession. Id. at 53. Near



the spot of Mgouirk’s arrest, police found a bag of wonen's
cl ot hing, which included itens bel onging to Thomas and at | east two
ot her wonen, Karen Cloyd and Kaye Rothwell. 1d. at 54, 59-60.

I.
“Cther Crines” Evidence

Prior to trial, the state provided notice that it wanted to
i ntroduce evidence relating to five other burglaries in which
wonen’ s underwear was stolen. Specifically, the state wanted to
use evidence of an earlier burglary from Thomas, and simlar
burglaries fromfour other wonen. See id. at 58. The trial court
excl uded evidence of the prior Thomas burglary, and two other
burgl aries, but allowed evidence relating to burglaries of Karen
Cl oyd and Kaye Rothwell. 1d. Evidence fromthe C oyd and Rot hwel |
burglaries was allowed because Cloyd' s clothing and Rothwell’s
clothing were found in the bag with Thomas’ clothing. Id. at 58-
60. Thus, evidence relating to the doyd and Rothwell burglaries
was denonstrably related to the Thomas hom cide, and tended to
establish that Thonas was killed in the course of one of Magouirk’s
signature burglaries. |d.

Both Magouirk and the state challenged the trial court’s
evidentiary ruling, seeking discretionary wits for interlocutory
review. |d. at 58 n.1. Those writs were denied by both the
Loui siana Court of Appeal and the Louisiana Suprene Court. Id.;
see also State v. Mgouirk, 503 So. 2d 481 (La. 1987) (denying

state’s application for wit of certiorari); State v. Magouirk, 503



So. 2d 476 (La. 1987) (denying Magouirk’s application for wit of

certiorari).

[l
Magoui rk’ s Conf essi on

In July 1986, about one year before trial, Magouirk allegedly
confessed to his jailhouse roommate, Alfred Durbyn, that he was
responsi bl e for Thomas’ nmurder. Durbyn reported the confession to
his |lawer, who arranged for Durbyn to nake a recorded statenent
for the Sheriff. Durbyn’s statenent to the Sheriff recounts
Magoui rk’s jail house confession; says that Magouirk told Durbyn
t hat Magoui rk had taken Thomas fromher hone, forced her to perform
oral sex in his truck and then “wasted her,” and says that Mgouirk
threatened to kill him(Durbyn) if he (Durbyn) reveal ed Magouirk’s
conf essi on. In August 1986, Magouirk filed a “Mtion for
Prelimnary Exam nation for the Perpetuation of Testinony and for
the Fixing of Bail.” Magouirk, 539 So. 2d at 54; see also LA Cooe
CRM P. art. 296. In Septenber 1986, the state disclosed the
content of Durbyn’s recorded statenent to Magouirk’s defense
counsel in answers to discovery. Shortly thereafter, Magouirk
moved to suppress Durbyn’s incul patory statenent. Magouirk, 539
So. 2d at 54.

In COctober 1986, and while Mgouirk’s notion to suppress
Durbyn’s statenment was pending, the trial court held a hearing on
Magoui rk’s notion to perpetuate testinmony. 1d. at 54. The state
did not call any witnesses. Magouirk called Durbyn, who repeated
the details of Magouirk’s confession for the record. ld. After

4



eliciting the damaging testinony, Mgouirk’ s counsel clained
surprise and requested permssion to treat Durbyn as a hostile
wtness. 1|d. The state argued there was no surprise because the
content of Durbyn’s testinony had been di scl osed in discovery. The
trial court expressed its dismay that Mgouirk was claimng
surprise, and deni ed Magouirk’ s request to treat his own w tness as
hostile. 1d. at 54-55.

At a subsequent hearing on Mgouirk’s notion to suppress
Durbyn’s testinony, Durbyn’s |awer testified that Durbyn' s plea
bargai n was not affected by his testinony agai nst Magouirk. |[|d. at
55. Magouirk’s counsel again attenpted to call Durbyn as a hostile
W t ness, and that request was denied. |d. Magouirk’s counsel then
call ed Durbyn on direct exam nation, at which point Durbyn stated
the details of Magouirk’s confession for a third tinme, and
Magoui rk’s notion to suppress Durbyn’s testinony was denied. |d.

| V.
Durbyn’s Aborted Trial Testinpbny

Trial was schedul ed to begin on June 15, 1987. |In early June,
Quachita Parish jail officials reported that Magouirk and Durbyn
had crossed paths in the jail and engaged in a brief physical
al tercation. The assistant district attorney prosecuting
Magoui rk’s case was infornmed of this attack shortly thereafter by
the investigating jail officer, who also happened to be the
prosecuting attorney’s wife. Thereafter, and shortly before trial,
the prosecuting attorney reinterviewed Durbyn about his potenti al

trial testinony against Magouirk. Durbyn told the prosecuting



attorney and the district attorney’s investigator about the fight
w th Magouirk

Trial began as schedul ed on June 15, 1987. Wil e Durbyn was
being transferred from the jail to testify, Durbyn told the
district attorney’s investigator that he had decided not to
testify. When the state call ed Durbyn, Durbyn took the stand
and testified that his earlier statenents at the hearing to
perpetuate testinony were true. | d. Durbyn then refused to
testify further, stating that he wanted to exercise his Fifth
Amendnent rights. 1d. OQutside the presence of the jury, the trial
court warned Durbyn that the Fifth Arendnent did not justify his
refusal to testify against Magouirk. Id. Wen Durbyn continued to
refuse to testify, the trial court held Durbyn in contenpt. |[d.

The state noved to have Durbyn decl ared “unavail abl e,” so t hat
Durbyn’s testinony at the perpetuation hearing could be
i ntroduced.! Magouirk objected, arguing that he had no opportunity
to cross-examne Durbyn in the earlier hearing. ld. The tria
court rejected Magouirk’s argunent and all owed Durbyn’s recorded
testinony fromthe prelimnary hearing to be played for the jury in

its entirety. 1d. Later inthe trial, Magouirk attenpted to cal

Durbyn as a hostile witness. 1d. The trial court refused to have

. Loui siana |aw provides that testinmny given at a
prelimnary examnation is admssible for any purpose at a
subsequent proceeding in the case, if (1) the court finds that the
W tness i s unavail able, and (2) the witness’ unavail ability was not
procured by the party offering the testinony. LA CooECRM P. art.
295(B)



Dur byn brought before the jury again. When Dur byn was exam ned
out side the presence of the jury, he stated that he would “like to
stay out of this altogether.” |Id.

Magoui rk was charged with second degree nurder, but the jury
was also instructed on Ilesser included offenses. After
deli beration, the jury returned a guilty verdict on the |esser
i ncl uded responsi ve verdict of manslaughter. [|d. at 52.

V.
Magouirk’s First Appeal to the Louisiana Court of Appeal

Magoui rk appeal ed, raising a nunber of issues, including (1)
that he was denied the opportunity to cross-exam ne Durbyn, in
violation of his Sixth Anendnment confrontation right; (2) that the
trial court erroneously admtted evidence of the C oyd and Rot hwel |
burglaries, as well as evidence of the prior Thomas burglary that
had been excl uded by court order; and (3) that the evidence agai nst
hi mwas i nsufficient to support his conviction. |In Septenber 1988,
the Louisiana Court of Appeal issued an opinion reversing and
remanding the matter for a newtrial. 1d. at 54-57. The Court of
Appeal found that the adm ssion of Durbyn’s perpetuated testinony
denied Magouirk his constitutional right to confront Durbyn at
trial, and that the |limted cross-examnation afforded in the
prelimnary exam nation hearing was insufficient to satisfy his
Si xth Amendnent confrontation right. | d. The Court of Appea
rejected Magouirk’s argunent that the “other crinmes” evidence

relating to simlar burglaries was inproperly admtted, and



declined to consider, as unnecessary, his challenge to the
sufficiency of the evidence. 1d. at 58-61

In Cctober 1988, after the Court of Appeal entered its initial
decision, the state filed a petition for rehearing, arguing that
Magoui rk wai ved his confrontation right by engaging in m sconduct
that caused Durbyn to be unavailable for cross-exam nation at
trial. See United States v. Thevis, 665 F.2d 616, 630 (5th Gr.
Unit B 1982) (“W conclude that a defendant who causes a witness to
be unavail able for trial for the purpose of preventing that w tness
fromtestifying al so waives his right to confrontation.”); see al so
United States v. Wite, 116 F.3d 903, 911 (D.C. Cr.), cert.
denied, 118 S. . 390 (1997) (“W have no hesitation in finding,
in league with all circuits to have considered the matter, that a
def endant who wongfully procures the absence of a wtness or
potential wtness may not assert confrontation rights as to that
wtness.”). The state’'s petition for rehearing sinply recounted
facts already known to the state at trial. The state did not offer
any newy discovered facts or evidence to explain its belated
decision to assert Magouirk’s m sconduct as a wai ver of Magouirk’s
confrontation rights.

Magoui rk responded that, although all of the facts conpri sing
Magoui rk’s al |l eged m sconduct were known to the state when Durbyn
was called to testify, the state had never before raised the
argunent that Magouirk’ s all eged m sconduct was sufficient to waive
Magoui rk’s Sixth Amendnent right to confront Durbyn at trial.

Theref ore, Magouirk maintai ned that the state had waived its right



to argue that Magouirk had waived his right to confront Durbyn at
trial.

On rehearing, the Louisiana Court of Appeal changed course,
remandi ng the case to the trial court for consideration of whether
(1) the state waived its right to argue that Mgouirk waived his
confrontation right by m sconduct; and (2) whether Magouirk had in
fact waived his confrontation right by m sconduct. Magouirk, 539
So. 2d at 64-66. The Court of Appeal responded to Magouirk’s
wai ver argunent and limted the scope of proceedings on renand,
however, by excluding reliance upon facts or evidence that the
state either knew or should have known about at the tine Durbyn
refused to testify at trial. The Court of Appeal al so exam ned the
standard of proof by which the state would be forced to prove
Magoui rk’s wai ver by m sconduct. After considering conflicting
precedent fromthe federal circuits, the Court of Appeal enbraced
the approach enployed by the Second Crcuit in United States v.
Mastrangel o, 693 F.2d 269 (2d Cr. 1982). Mastrangelo permts a
finding of waiver with respect to a witness’ prior statenents when
the state proves “by a preponderance of the evidence” that the
def endant’ s m sconduct caused t he W t ness’ subsequent
unavailability for cross-examnation at trial. Mast rangel o, 693
F.2d at 273-74. The Louisiana Court of Appeal expressly rejected
the nore stringent “clear and convi nci ng evi dence” standard used by
this Crcuit to establish waiver in United States v. Thevis, 665

F.2d 616 (5th Gir. 1982).



\/ ¢
Pr oceedi ngs on Renand

On remand, the trial court received evidence to determ ne why
Durbyn refused to testify and whet her the state knew or shoul d have
known why Durbyn refused to testify before the tinme the state
raised Magouirk’s waiver by msconduct in its petition for
rehearing before the Louisiana Court of Appeal. Durbyn was called
totestify on remand, but he refused again and the trial court held
Durbyn in contenpt a second tine.

On the issue of the state’s waiver, the trial court received
testinony from the assistant district attorney who prosecuted
Magoui rk’s case and the district attorney’s i nvestigator. Although
both of these interested w tnesses knew the details of Magouirk’s
al l eged m sconduct, including the threats and the fistfight, the
trial court credited their testinony that they had no reason to
believe that Magouirk’s m sconduct could have caused Durbyn’s
refusal to testify until Durbyn was reinterviewed i n Decenber 1988,
which was after Magouirk’s trial and after the Louisiana Court of
Appeal issued an opinion granting Magouirk relief. The trial court
therefore concluded that the state had not waived its right to
argue that Magouirk waived his confrontation right by m sconduct.

On the issue of Magouirk’s waiver, the trial court received
the sane evidence of Magouirk’ s m sconduct that was known to the
state at trial, and found by a preponderance of the evidence that
Magoui rk’s m sconduct caused Durbyn’s unavailability at trial. The

trial court therefore held that Magouirk had waived his right to
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confront Durbyn at trial, and Magouirk’s request for relief from

his conviction was deni ed.

VI,
Magoui rk’s Second Appeal to the Louisiana Court of Appeal

Magoui r k appeal ed, and t he Loui si ana Court of Appeal affirned.
State v. Magouirk, 561 So. 2d 801 (La. C. App.), wit denied, 566
So. 2d 983 (La. 1990). In addition to reviewng Mgouirk’s
contention that the district court erred on renmand, the Court of
Appeal reviewed and rejected the sufficiency argunent raised in
Magouirk’s first appeal. See Magouirk, 561 So. 2d at 807 (“every
reasonabl e hypot hesis of innocence was excluded”). Magoui rk’ s
application to the Louisiana Suprene Court for wit of certiorari,
which raised the issue of the state’s waiver and challenged the
finding of his own waiver, was denied w thout opinion. State v.
Magoui rk, 566 So. 2d 983 (La. 1990).

VI,
Magouirk’s State Petition for Post-Conviction Relief

Magouirk next filed a petition for post-conviction relief
arguing, inter alia, that (1) he was denied the opportunity to test
Durbyn’s testinony with cross-examnation; (2) that the state
wai ved its right to argue Magouirk waived his confrontation right;
(3) that counsel was ineffective for calling Durbyn and for failing
to lodge a contenporaneous objection to the “other crines”
evidence; and (4) that the evidence was insufficient to convict

hi m The trial court denied Mgouirk’s petition for post-
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conviction relief wthout opinion. Magoui rk did not appea

trial

in

court’s disposition.

| X.
Magoui rk’ s Federal Habeas Action

t he

Magouirk filed this, his first federal habeas corpus action,

Cctober 1995, Magouirk’s petition for relief raised

foll ow ng cl ai ns:

who

(1)

(2)

(3)

(4)

(5)

that Magouirk’s conviction was secured in
violation of the Due Process C ause because
the Louisiana Court of Appeal allowed the
state to introduce new evidence on appeal
concerning Durbyn’s refusal to testify;

that Magouirk’s conviction was secured in
violation of the Sixth Anmendnent to the
Constitution because the trial court nade
clearly erroneous findings regarding (a) the
state’s right to argue on remand t hat Magoui rk
waived his confrontation right and (b)
Magoui rk’s wai ver of his confrontation right,
and because the trial court used the wong
standard of proof for establishing Magouirk’s
wai ver ;

that Magouirk’s conviction was secured in
violation of the Due Process C ause because
the state was all owed to i ntroduce evi dence of
“other crines”;

that Magouirk’s conviction was secured in
violation of the Due Process C ause because
there was insufficient evidence to support his
convi ction for mansl aughter; and

that Magouirk’s conviction was secured in
violation of the Sixth Amendnent right to
effective assistance of counsel because
counsel failed to request a J|limting
instruction with respect to the “other crines”
evi dence.

t he

The district court referred the matter to a Magi strate Judge,

entered a Menorandum Order requiring Mgouirk

12
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docunent ary proof that state renedi es had been exhausted. Magouirk
responded by filing copies of selected briefs filed in and
deci sions rendered by the Loui siana state courts. Thereafter, the
Magi strate Judge entered a second Menorandum O der. That order
required the state to file an answer, a brief in support of its
answer, and a “certified copy of the state court record,” including
all docunents filed on direct appeal or as part of any application
for post-conviction relief, transcripts of all proceedings held in
the state court, and copies of or citations to all state court
deci sions arising out of Magouirk’s conviction.

The state never conplied with this court order. Instead, the
state filed a Motion to Dismss, arguing that Magouirk had failed
to exhaust his state renedi es because the five listed clains were
never presented to the state’s highest court.

Magouirk filed a response, arguing that his clains were
techni cal | y exhaust ed because further state relief was ti ne barred.
See Coleman, 111 S. . 2546, 2555 (1986) (clains are “technically”
exhausted when state relief is no |longer available, w thout regard
to whether the clains were actually exhausted by presentation to
the applicable state courts). Magouirk al so pointed out that the
state had not nmade any effort to conply with the court’s Menorandum
Order requiring the state to file an answer and a certified record
of proceedings in the state court.

Rel yi ng upon the sel ective state court pl eadi ngs and deci si ons
filed by WMagouirk, the Mgistrate Judge filed a Report and

Recommendati on that Magouirk’ s petition for relief be denied. Wth
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respect to claims 1, 3 and 5, the Mugistrate Judge accepted
Magoui rk’ s argunment that his clainms were technical ly exhausted, but
rai sed sua sponte the prem se that those clains were nonethel ess
procedurally defaulted. Wth respect to claim2, the Mugistrate
Judge concluded that the trial court’s findings on the issue of
wai ver were supported by the evidence, and entitled to a
presunption of correctness. The WMagi strate Judge reached that
conclusion w thout any state court record of the proceedi ngs on
remand. Wth respect to claim4, the Magi strate Judge found that
the evidence offered at Magouirk’s trial was sufficient to support
Magoui rk’s convi cti on. The Magistrate Judge reached that
conclusion wi thout any state court record of Mgouirk’s trial
Thus, the Magi strate Judge reconmended that Magouirk’s petition be
denied as to all clainms, and that the cause be di sm ssed.
Magouirk filed tinmely objections, challenging the Magistrate
Judge’ s sua sponte invocation of the procedural default doctrine
wWth respect toclains 1, 3 and 5, and his proposed di sposition of
clainms 2 and 4 on the nerits. The district court held that the
Magi strate Judge had the power to raise procedural default sua
sponte, citing G aham v. Johnson, 94 F.3d 958 (5th G r. 1996)
(permtting the exhaustion doctrine to be raised sua sponte). The
district court also held that the Louisiana Court of Appeal was
free to adopt the Second Circuit’s “preponderance of the evidence”
standard for determ ning Magouirk’s wai ver, rather than the “clear
and convincing evidence” standard used by our Court in United

States v. Thevis. In all other respects, the district court
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adopted the Report and Recommendation issued by the Magistrate

Judge, and entered judgnent dism ssing Magouirk’s clains.

X.
Magouirk’s Appeal to This Court

Magouirk filed a tinely notice of appeal and a notion
requesting a certificate of appealability (COA) fromthe district
court, which was deni ed. Magouirk appeal ed, and this Court granted
Magouirk a COA limted to two issues: (1) whether the Mgistrate
Judge properly raised procedural default sua sponte, and (2)
whet her Magouirk’s objections to the Mugistrate Judge’s report
provi ded an adequate opportunity for himto denonstrate cause and
prejudi ce or a fundanental m scarriage of justice, either of which
coul d potentially excuse his procedural default.

On appeal, Magouirk challenges the Magistrate Judge s sua
sponte invocation and application of the procedural default
doctrine to bar clains 1, 3 and 5. Magouirk also challenges the
district court’s disposition of claim 2 on the nerits.
Specifically, Magouirk argues (1) that the state trial court used
the wong evidentiary standard when deciding on remand that he
wai ved his Sixth Anmendnent right to confront Durbyn, and (2) that
the trial court’s fact findings on remand were erroneous. Although
Magoui rk does not specifically challenge the district court’s
di sposition of claim4, the sufficiency claim Mgouirk does argue
that his clainms should not have been dism ssed in the absence of a

conplete state record.
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DI SCUSSI ON

| .
Scope of Revi ew

Prior to Lindh v. Mirphy, 117 S. C. 2059 (1997), and at the
time Magouirk’ s 8 2254 action becane ripe for appeal, our Circuit
applied the Antiterrorismand Effective Death Penalty Act of 1996
(AEDPA), Pub. L. No. 104-132, 110 Stat. 1214, to habeas corpus
clains that were filed before, but pending on, the April 24, 1996
effective date of AEDPA. E.g., Drinkard v. Johnson, 97 F.3d 751
(5th Gr. 1996), cert. denied, 117 S. C. 1114 (1997). Magouirk’s
8§ 2254 action was filed before, and was pendi ng on, AEDPA's Apri l
1996 effective date. Thus, when Magouirk sought perm ssion to
appeal, this Court considered that request under AEDPA.

AEDPA requi res a habeas petitioner to obtain a certificate of
appeal ability (COA) in order to appeal. 28 U S.C. 8§ 2253(c). A
COA is granted when the petitioner is able to nake “a substanti al
showng of the denial of a constitutional right.” | d.

8§ 2253(c)(2). When granting a COA, the court is required to

specify which i ssues are suitable for consideration on appeal. |d.
8§ 2253(c)(3). In accordance with AEDPA standards, this Court
granted Magouirk’s request for a COA but limted review to the

issue of whether the Magistrate Judge and the district court
properly relied upon the procedural default doctrine to bar review
of clains 1, 3 and 5. The Court denied review of claim 2,

Magoui rk’s challenge to the evidentiary standard used and the fact
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findings made with respect to waiver on remand to the state trial
court.

I n Lindh, the Suprenme Court clarified that AEDPA applies only
to those habeas corpus clains filed on or after AEDPA' s effective
date. Lindh thus supplanted our pre-Lindh precedent |ike Drinkard
t hat applied AEDPA to cases that were pending on the effective date
of the Act. In light of Lindh, it is now apparent that Magouirk’s
clains are governed by pre- AEDPA | aw.

Under pre-AEDPA | aw, a habeas corpus petitioner was required
to obtain a certificate of probable cause (CPC) to appeal. Lucas
v. Johnson, 132 F. 3d 1069, 1073 (5th Gr. 1998). A CPC was granted
when the petitioner was able to nake “a substantial show ng of the
denial of a federal right.” Lucas, 132 F.3d at 1073; Rector v.
Johnson, 120 F.3d 551, 557 (5th Cr. 1997), cert. denied, 118 S
Ct. 1061 (1998). Wien issuing a CPC, the court was not required to
specify the issues to be considered on appeal, and a request for
review of all issues was sufficient to bring all of petitioner’s
clains before the Court for review. MBride v. Johnson, 118 F. 3d
432, 436 (5th CGir. 1997).

Magouirk’s case is not the first to fall into the gap between
our Circuit’s precedent applying AEDPA to cases pending in Apri
1996, and the Suprene Court’s disposition in Lindh. E.g., Rector,
120 F.3d at 557; Hallmark v. Johnson, 118 F.3d 1073, 1076 (5th
Cr.), cert. denied, 118 S. C. 576 (1997); Tucker v. Johnson, 115
F.3d 276, 276 (5th Gir.), cert. denied, 118 S. C. 605 (1997).

Because the standards for issuing a pre-AEDPA CPC were the sane as
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those for issuing a post-AEDPA COA, we have generally all owed our
grant of a post-AEDPA COA to satisfy the requirenent for a pre-
AEDPA CPC in these cases. Rector, 120 F.3d at 557 n.4; Hall mark,
118 F.3d at 1077; Tucker, 115 F.3d at 276. W have al so held that,
in cases in which Lindh conpels us to "construe our previous grant
of a COA as a grant of a CPC," MBride, 118 F.3d at 436, such a
grant "on a particular issue nonetheless brings up all the issues
raised in a petitioner’'s federal habeas petition," id. W
therefore construe our earlier grant of alimted COAin this case
to be a grant of an unlimted CPC. This Court will review not only
the propriety of the district court’s holding that clainms 1, 3 and
5 were procedural |y defaulted, but also that court’s di sposition of
Magouirk’s remaining clains on the nerits. Mor eover, al
references to 8 2254 in this opinion are limted to the substance
of that provision as it existed prior to the anendnent of that
section by AEDPA.

I.
Federal Court Authority To Rai se Procedural Default

A. The District Court’s Authority

Magoui rk argues that the Magi strate Judge | acked authority to
rai se the procedural default defense sua sponte because procedural
default (1) is not a jurisdictional defect, and (2) is an
affirmati ve defense that nust be specifically pleaded and can be
wai ved.

Magouirk is correct that, in the habeas context, the existence

of a procedural default does not destroy the jurisdiction of the
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federal court. Trest v. Cain, 118 S. C. 478, 480 (1997)
(procedural default “is not a jurisdictional matter”). Magouirk is
al so correct that procedural default is an affirmative defense that
may be waived if the state fails to raise the defense in its
pl eadings. E.g., Cupit v. Wiitely, 28 F.3d 532, 535-36 (5th Gr.
1994); WMayo v. Lynaugh, 893 F.2d 683, 686 (5th G r. 1990). But
t hose axi ons do not require the conclusion that a federal court may
not notice a procedural default on its own notion.

Consi der, for exanple, the anal ogous doctrine requiring that
a habeas corpus petitioner exhaust state renedies. Failure to
exhaust is not a jurisdictional defect. Ganberry v. Geer, 107
S. &. 1671, 1673-74 (1987); G ahamv. Johnson, 94 F.3d 958, 970
(5th Cr. 1996). Failure to exhaust is an affirmative defense that
may be waived by the state’'s failure to rely upon the doctrine.
Granberry, 107 S. C. at 1674. And yet there is no doubt that a
federal court nmay raise sua sponte a petitioner’s failure to
exhaust state |law renedies and apply that doctrine to bar federal
litigation of petitioner’s clainms until exhaustion is conplete.
ld. at 1674-75; Graham 94 F.3d at 969-70. Simlarly, the Court
may refuse to honor the state’s waiver of an exhaustion defense,
when comty or judicial efficiency nake it appropriate for the
Court to insist upon conpl ete exhaustion. Ganberry, 107 S. C. at
1674, Graham 94 F.3d at 970.

The Suprene Court has held that the comty and federalism
concerns that wunderlie the exhaustion requirenment are equally

applicable when clains have been procedurally defaulted. See
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Col eman, 111 S. Ct. at 2554-55. Sone of our sister circuits have
expressly relied upon the simlarity between exhaustion and
procedural default to hold that a federal court may exercise its
discretion to raise procedural default sua sponte. E g.,
Washi ngton v. Janes, 996 F.2d 1442, 1447 (2d Cr. 1993); Hardi man
v. Reynolds, 971 F.2d 500, 504 (10th G r. 1992); Hull v. Freenan,
932 F.2d 159, 164 (3d Gr. 1991), overruled on other grounds,
Caswel |l v. Ryan, 953 F.2d 853 (3d Cr. 1992); Burgin v. Broglin
900 F. 2d 990, 997-98 (7th Gr. 1990). Likew se, the district court
in this case relied upon our precedent in Gaham v. Johnson, 94
F.3d 958, 970 (5th Cr. 1996), which permts sua sponte invocation
of the exhaustion doctrine, as authority for the proposition that
procedural default may al so be raised sua sponte.

Not surprisingly, Mgouirk argues that there are inportant
di fferences between t he exhaustion and procedural default doctrines

that require a holding that procedural default may not be raised

sua sponte. Magoui rk points out that dismssal for failure to
exhaust state renedies nerely delays federal litigation of the
petitioner’s claimuntil the state court has the opportunity to

address petitioner’s clains, while dismssal on the basis of
procedural default operates to preclude further [litigation of
petitioner’s clains in both the state and federal court. See Smth
v. Horn, 120 F.3d 400, 408-09 (3d Cr. 1997) (distinguishing
between sua sponte invocation of nonexhaustion and procedural
default), cert. denied, 118 S. C. 1037 (1998). Simlarly,

Magouirk argues that comty and federalism interests nay be
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inplicated to a greater degree when a federal court intervenes
before state renedies are exhausted than when further state
remedi es are unavail abl e because defaul t ed.

W view these differences as a matter of degree rather than
subst ance. See Coleman, 111 S. C. at 2555 (“Just as in those
cases in which a state prisoner fails to exhaust state renedies, a
habeas petitioner who has failed to neet the State’s procedura
requi renents for presenting his federal clains has deprived the
state courts of an opportunity to address those clains in the first
i nstance.”) Moreover, whatever force these differences nay
eventually exert on a particular district court’s exercise of its
discretion to raise procedural default doctrine sua sponte, they
are without any weight in this case. Magouirk’s clains are
“technically” exhausted because, and only because, he allowed his
state law renedies to | apse wthout presenting his clains to the
state courts. In such a case, there is no substantial difference
bet ween nonexhaustion and procedural default. | d. G ven the
simlarity of these doctrines, particularly in this case, we see no
reason to adopt a rule that is inconsistent with our holding in
G aham

The First, Second, Third, Seventh, N nth, Tenth and El eventh
Circuits have all recognized that a federal court may, in the
exercise of its judicial discretion, raise procedural default sua

sponte in a habeas case.? Indeed, although the Circuits vary with

2 See Brewer v. Marshall, 119 F.3d 993, 999 (1st Cir.
1997), cert. denied, 118 S. . 1172 (1998); Esslinger v. Davis, 44
F. 3d 1515, 1523-29 (11th Cr. 1995); Steele v. Young, 11 F.3d 1518,
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respect to when that discretion may be appropriately exercised,
none of the federal G rcuits has taken a contrary position.

This Court has never definitively addressed whet her a federal
district court may raise procedural default sua sponte, although
sone of our cases seemto inplicitly recognize that such a power
exists. E.g., Mayo v. Lynaugh, 893 F.2d 683, 686 (5th Cr. 1990)
(“although it may be permssible to allow a district court at any
opportunity to evaluate the alleged procedural default, the sane
flexibility cannot be posited to allowraising a procedural default
def ense at any juncture in the proceedings”); Wggins v. Procunier,
753 F.2d 1318, 1321 (5th Cr. 1985) (review ng procedural default
i ssue notwi thstanding state’s waiver because “the district court
addressed the issue of procedural default”); see also Narvaiz v.
Johnson, 134 F.2d 688, 692-93 (5th Cr. 1998); Goodw n v. Johnson,
132 F.2d 162, 178 (5th G r. 1998) (relying upon Trest, 118 S. O
478, for the proposition that the Court of Appeals is not required
to rai se procedural default sua sponte). Today, we join our sister
circuits by adopting the rule that a federal district court may, in

the exercise of its discretion, raise a habeas petitioner’s

1523 (10th Cr. 1993); Washington, 996 F.2d at 1447; Hardi man, 971
F.2d at 502-03; Harnon v. Ryan, 959 F.2d 1457, 1461 (9th Cr.
1991); Hull, 932 F.2d at 164 n.4; Burgin v. Broglin, 900 F.2d 990,
997-98 (7th Gr. 1990); see also Bannister v. Delo, 100 F.3d 610,
619 (8th Cir. 1996) (petitioner’s argunent that the district court
i nproperly raised procedural default sua sponte rejected by the
Court of Appeal in a petition for rehearing and by the district
court on remand), cert. denied, 117 S. C. 2526 (1997). The
Suprene Court recently declined to answer whether a habeas court
may rai se procedural default sua sponte, answering i nstead the nore
narrow question presented, which was whether a Court of Appeals
must raise the doctrine of procedural default sua sponte. Trest,
118 S. C. at 480-81.
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procedural default sua sponte and then apply that default as a bar
to further litigation of petitioner’s clainms. Like other federal
courts, we recognize that the district court’s exercise of its
di scretion nust be founded upon the very sanme principles of comty
and judicial econony that wundergird the procedural default
doctrine. See, e.g., Smth, 120 F.3d at 409; Esslinger, 44 F.3d
1515, 1525-28; see also G anberry, 107 S. C. at 1673-76. W turn
now to an exam nation of whether the district court properly

exercised its discretion in this case.

B. The District Court’s Exercise of Its Discretion

Procedural default, standing al one, does not always justify a
di sm ssal of the habeas corpus petitioner’s clains. Procedur a
default may be excused upon a show ng of cause and prejudice or
that application of the doctrine wll result in a fundanenta
m scarriage of justice. Col eman, 111 S. . at 2564. Sever a
courts have constrained the district court’s discretion to raise
procedural default sua sponte by requiring that the court provide
t he habeas petitioner wwth (1) notice that procedural default wll
be an issue for consideration by the habeas court, and (2) a
reasonable opportunity to respond wth argunent opposi ng
application of the doctrine. E.g., Esslinger, 44 F.3d at 1528
(“[We think it fundanmentally unfair for a court sua sponte to
invoke a procedural default wthout giving the petitioner an
opportunity to show cause for the default.”); id. at 1529 n.45 (“If

the petitioner is to be afforded due process, he nust receive
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notice of the court’s inclination to interpose the default, an
opportunity to denonstrate ‘cause’ for the default and ‘ prej udice,
and, if material issues of fact are present, an opportunity to
present his evidence.”); Hardiman, 971 F.2d at 505 (“Prior to
di sm ssing an action sua sponte, a court nust give the conpl ai nant
an opportunity to respond to the argunent for dismssal.”); see
al so Washington, 996 F.2d at 1444 (requiring additional briefing
when procedural default raised sua sponte on appeal). We agree
that when a federal district court (rather than the state) sua
sponte raises procedural default, failure to provide the habeas
petitioner with notice and a reasonable opportunity to present
argunent against dismssal may, in a given case, constitute an
abuse of discretion. W do not, however, inpose any per se rule
requiring any particular form of notice or additional argunent.
See Trest, 118 S. C. at 481 (“We do not say that a court nust
al ways ask for further briefing when it disposes of a case on a
basi s not previously argued. But often, as here, that sonmewhat
| onger (and often fairer) way ‘round is the shortest way hone.”).
What ever the precise paraneters of that requirenment may be, they
were clearly nmet in this case.

Here, the Magistrate Judge’s Menorandum and Recommendati on
pl aced Magouirk on notice that procedural default was a potentially
di spositive issue with respect to three of his clains. Mgouirk
responded to the Magistrate Judge’s sua sponte invocation of
procedural default within the ten-day tinme period allowed for

filing objections to the report. Thus, Mgouirk was afforded both
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notice and a reasonable opportunity to oppose application of the
procedural default doctrine in the district court.

A state’ s purposeful waiver may al so pose an obstacle to sua
sponte reliance upon a procedural default, and the nature of the
state’s alleged “waiver” should be given consideration by the
district court. “[P]Jrocedural default is normally a defense that
the State is obligated to raise and preserve if it is not to |ose
the right to assert the defense thereafter.” Trest, 118 S. . at
480 (internal quotations and alternations omtted). Not wi t h-
standing that obligation, there are situations in which the state

fails, “whether inadvertently or otherwise,” toraise a neritorious
def ense. G anberry, 107 S. C. at 1675. \Were omssion is the
result of a purposeful or deliberate decision to forgo the defense,
the district court should, inthe typical case, presune that waiver
to be valid. See, e.g., Esslinger, 44 F.3d at 1528 (finding an
abuse of discretion where district court ignored state’s express
wai ver entered after the procedural default issue was raised by the
district court); Hardiman, 971 F.2d at 502 (noting that the rule
agai nst sua sponte consideration of waived defenses distinguishes
our adversarial judicial system from an inquisitorial one).
Conversely, when omssion is inadvertent, federal interests may be
nmore likely tojustify “a fresh | ook” at the omtted defense by the
habeas court. G anberry, 107 S. C. at 1675; see al so Washi ngt on,
996 F.2d at 1448 (“This is not a case where the governnent

consciously wai ved the procedural default defense knowi ng that it

may i ndeed be valid.”); Henderson, 859 F.2d at 498 (hol ding that
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the court nmay consider procedural default when the state
i nadvertently omts or belatedly raises the defense, but that the
court may not override a state’s deliberate decision to forgo the
def ense).

The record in this case indicates that the state’'s “waiver”
was an inadvertent byproduct of careless briefing. Wiile it is
true that the thrust of the state’s argunent in favor of its Mtion
to Dism ss focused upon the exhaustion requirenent, it is also true
that Magouirk’ s clainms were exhausted only because he failed to
present his clainms to the state court before they were tine barred.
The state correctly argued the essential fact that Magouirk fail ed
to tinely present his clains to the state’'s highest court.
Moreover, the state relies upon procedural default in its argunent
to this Court. Cf. Narvaiz, 134 F.2d at 692-93; Goodwi n, 132 F. 2d
at 178 (finding no federal interest in raising procedural default
sua sponte on appeal where state failed to argue the doctrine in
both the district court and the court of appeals). We cannot
conclude from this record that the state intentionally waived
reliance upon procedural default. Thus, the circunstances of this
case are not such that the Magi strate Judge and district court were
bound to honor the state’s i nel egant presentation of the procedural
default defense.

We conclude that a federal district court may, in the exercise
of its judicial discretion, raise procedural default sua sponte.
The court’s exercise of its discretion should not be automatic, but

must in every case be informed by those factors relevant to
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bal ancing the federal interests in comty and judicial econony
agai nst the petitioner’s substantial interest in justice. Once a
federal district court elects to raise procedural default sua
sponte, the court shoul d consi der whether justice requires that the
habeas petitioner be afforded wth notice and a reasonable
opportunity to present briefing and argunent opposing dism ssal.
Li kew se, the district court should consider whether the state’s
failure to raise the defense is nerely inadvertence or the result
of a purposeful decision to forgo the defense.

Magoui rk was af forded both noti ce and a reasonabl e opportunity
to oppose dism ssal. Li kewi se, there is no evidence that the
state’s failure to rai se Magouirk’ s procedural default in this case
was the result of a considered and deliberate decision to waive
reliance upon that doctrine. For these reasons, we find no abuse
of the district court’s discretion to raise Magouirk’s procedural
default sua sponte.

[l
Application of the Procedural Default Doctrine

Magouirk raised five clains in his federal habeas petition
Claiml, objecting to the state’s attenpt to offer new evidence in
its petition for rehearing on appeal, was never presented to any
state court. Magouirk nmade that argunent for the first tinein his
federal habeas petition. Caimb5, alleging that trial counsel was
constitutionally ineffective, was raised only in the state trial
court, as part of Mgouirk’s state petition for post-conviction

relief. Magoui rk concedes that he is tine-barred from seeking
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further relief in the Louisiana courts. Therefore, Magouirk’s
failure to present clains 1 and 5 to the proper Louisiana courts
creates a procedural default for purposes of federal habeas review.
See Sones v. Hargett, 61 F.3d 410, 416 (5th Cr. 1995).

Claim 3, challenging the introduction of “other crines”
evidence, was presented to the Louisiana Court of Appeal on
interlocutory appeal, and again to that court as part of Magouirk’s
first direct appeal. Magoui rk did not, and cannot now, present
this claimto the Louisiana Suprene Court. Thus claim 3 is also
procedural | y defaulted.

Magoui rk argues his failure to seek review of claim3 by the
Loui si ana Suprene Court should be excused because the review is
di scretionary. Magouirk recogni zes that this Court requires clains
to be presented to the state’s highest court, even when the review
is discretionary. Richardson v. Procunier, 762 F.2d 429, 431-32
(5th CGr. 1985). Magoui rk nonet hel ess contends that the Court
should overrule its prior decision in R chardson and enbrace the
Eighth Crcuit’s approach in Dolny v. Erickson, 32 F.3d 381, 383
(8th Cr. 1994), which does not require exhaustion of discretionary
renmedies. Alternatively, Magouirk asks the Court to distinguish
Ri chardson because Ri chardson exam ned exhaustion in Texas state
courts. Magouirk argues that discretionary reviewis nore |ikely
in Texas, because the Texas Court of Cimnal Appeals has
exclusively crimnal jurisdictionwhile the Louisiana Suprene Court
handl es both civil and crimnal matters. Magouirk’s argunent that

we shoul d renove the state’s highest court fromthe exhaustion | oop
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is unpersuasive. W find no reason to disagree with or attenpt to
di stinguish this Court’s binding precedent in Richardson. Caim3
is procedurally defaulted.

The district court determned that Mgouirk failed to
denonstrate cause and prejudice or a fundanental m scarriage of
justice that would excuse his default of clains 1, 3 and 5. W
agr ee. Magoui rk’s objections challenge the authority of the
Magi strate Judge to raise procedural default sua sponte w thout
noti ce. Al t hough he had the opportunity, Mgouirk did not even
attenpt to explain why he failed to pursue avail abl e state renedi es
wthin the tine frame allowed by state |aw Magoui rk has not
corrected this oversight on appeal, even though this Court’s COA
pl aced Magouirk on notice that his excuse for the default woul d be
an i ssue on appeal .

Clains 1, 3 and 5 are procedurally defaulted. Al t hough
Magoui rk had both notice and an opportunity to present argunent in
the district court opposing the application of the procedural
default doctrine, Magouirk nmade no attenpt to excuse his default.
| ndeed, Magouirk relied upon his default to establish “technical”
exhaustion. The district court’s disposition of clains 1, 3 and 5
is affirnmed.

| V.
Magoui rk’ s Renmi ni ng d ai ns

Magouirk’s remaining clains, clains 2 and 4, have not been
procedurally defaulted. Caim 2 challenges both the state trial
court’s fact findings on the issue of waiver, and that court’s use
of the preponderance of the evidence standard to determ ne
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Magoui rk’s wai ver. Claim2 was presented to the Loui siana Court of
Appeal on direct appeal, and to the Louisiana Suprene Court in
Magoui rk’s application for wit of certiorari. Thus, claim?2 has
not been defaulted and we review the district court’s disposition
of claim2 on the nerits.

Magouirk first argues that the Louisiana Court of Appeal’s
adoption of the preponderance of the evidence standard to determ ne
Magoui rk’s wai ver deprived him of his Sixth Amendnent right to
confront Durbyn. Wether Magouirk waived his constitutional right
to confront Durbyn is a federal question controlled by federal, not
state, law. Shawv. Collins, 5 F.3d at 132. As the district court
hel d, and Magouirk concedes, the Louisiana state courts are not
bound by Fifth G rcuit precedent when nmaking a determ nation of
federal law.® See, e.g., Freeman v. Lane, 962 F.2d 1252, 1258 &
n.3 (7th Gr. 1992); Bromey v. Crisp, 561 F.2d 1351, 1354 (10th
Cr. 1977), Owsley v. Peyton, 352 F.2d 804, 805 (4th G r. 1965).
The Loui si ana Court of Appeal considered and rejected United States

v. Thevis, 665 F.2d 616 (5th Cr. 1982), which requires clear and

3 O course, the Louisiana Court of Appeal would be bound
by Loui siana Suprene Court precedent on point. Magoui rk ar gues
briefly that the preponderance of the evidence standard is also
i nconsi stent with Louisiana Suprene Court precedent, citing State
v. Jones, 325 So. 2d 235, 239 (La. 1976), and State v. Johnson, 260
So. 2d 645, 650 (La. 1972). Although both of those cases discuss
the confrontation right, neither Jones nor Johnson addresses the
evidentiary standard required to denonstrate wai ver of a crimna
defendant’s confrontation right by m sconduct. See Jones, 325
So. 2d at 239 (addressing the standard required to denonstrate that
a witness is unavailable to testify); Johnson, 260 So. 2d at 650
(involving the denial of a crimnal defendant’s request for a
transcript of trial proceedings); see also United States v.
Mastrangel o, 693 F.2d at 273 (“waiver by m sconduct is an issue
distinct fromthe underlying right of confrontation”).
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convi nci ng evidence that a defendant has waived his confrontation
right by msconduct. |Id. at 631. Rejecting Thevis, the Court of
Appeal adopted the Second Circuit’s decision in United States v.
Mast rangel o, 693 F.2d 269 (2d Cir. 1982), which permts a finding
of waiver on proof by a preponderance of the evidence.
Mastrangel o, 693 F.2d at 272-73. Mastrangel o’ s adoption of the
preponderance standard was not inadvertent -- the opinion contains
a lengthy discussion of the various standards, and cites our
decision in Thevis. The Louisiana Court of Appeal was free to
adopt the preponderance of the evidence standard for determ ning
Magoui rk’s wai ver. That Court’s reliance upon Mastrangel o did not
deprive Magouirk of his Sixth Anmendnent right to confront Durbyn.

Magoui rk al so renews his challenge to the trial court’s fact
findings on remand that (1) the state did not waive its right to
rely upon Magouirk’s waiver by m sconduct, and (2) Mgouirk wai ved
his confrontation right by msconduct.* The state trial court’s
findings were made after a hearing on the nerits and are evi denced
by a witten opinion analyzing both factual issues. In such
circunstances, the state trial court’s fact findings are typically
entitled to a presunption of correctness. See 28 U S.C. § 2254(d).

That presunption may be rebutted, inter alia, by a showi ng that the

4 Whet her Magouirk waived his right to confront Durbyn is
a federal question of constitutional dinmension. Wether the state
waived its right to raise Magouirk’s waiver by failing to assert
the argunent at trial is a matter of state |aw Al t hough we
express no vi ew concerning the proper scope of the district court’s
review on remand, we encourage the district court to be m ndful of
t he fundanental difference between these two factual determ nations
when consi deri ng Magouirk’s cl ai ns.
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fact finding procedure enpl oyed by the state court was not adequate
to afford a full and fair hearing, or that the material facts were
not adequately developed at the state court hearing. ld. 8§
2254(d). Moreover, state court fact findings nmay not be entitled
to the sanme deference when the federal habeas record does not
contain that portion of the state court record that is required to
establish the sufficiency of the evidence to support the state
court’s fact finding. 1d. 8§ 2254(e).

The WMagistrate Judge found that he could proceed to an
exam nation of the nerits of Mgouirk’s challenge to the
correctness of the state trial court’s fact findings because “the
state court record in this case is published and the necessary
portions of the record have been provided by WMgouirk.” The
Magi strate Judge supported that assertion with citation to those
provi sions of 8 2254 new y anended by the passage of AEDPA.

The Magi strate Judge’s statenent that the state court record
was published is puzzling. The Magistrate Judge’s assertion that
the necessary portions of the state court record had been filed by
Magouirk is sinply incorrect. Mgouirk filed only a selection of
briefs filed in Louisiana courts, together with sone of the
publ i shed decisions resulting from his conviction. Nei t her the
state, which had been ordered to file a state court record, nor
Magouirk, filed a record of the proceedings in the state tria
court. The district court adopted the Magistrate Judge’s
recomendation that the state trial court findings be presuned

correct without el aboration.
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There is no basis for neaningful review of Mgouirk's
chal l enge to the state court fact findings in the existing record.
The record does not contain the pleadings filed on remand. The
record does not contain a transcript of the proceedi ngs on renand.
| ndeed, the only portion of the record that provides any basis for
meani ngful review of Magouirk’s claimthat the state trial court’s
fact findings are erroneous is the state trial court’s order on
remand, which sinply states the very fact findings being here
subjected to review. Regardl ess of howdeferential the standard of
review for state court fact findings secured in this manner, we
fail to see how any review at all can be conducted when the
relevant portions of the state court record on remand are not
avai l abl e for review See Townsend v. Sain, 83 S. C. 745, 760
(1963) (“Ordinarily such a record -- including the transcript of
testinony (or if unavail abl e sone adequate substitute, such as a
narrative record), the pleadings, court opinions, and other
pertinent docunents -- is indispensable to determ ning whet her the
habeas applicant received a full and fair state-court evidentiary
hearing resulting in reliable findings.”); Baker v. Estelle, 711
F.2d 44, 46 (5th Cr. 1983) (excusing state’'s failure to produce
necessary record as required by court order where state record was
shown to be unavail able and alternative evidence was produced).

W think a simlar problem infects the district court’s
dism ssal of claim4, Mgouirk’s challenge to the sufficiency of
t he evi dence against him The record before the district court did

not contain a state court transcript of Magouirk’s trial. W are
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at a loss to understand how a federal habeas court can conduct a
meani ngful sufficiency review without a transcript of trial. The
Magi strate Judge, in the order adopted by the district court,
purported to rely solely upon the rendition of the facts reported
in the Louisiana Court of Appeal decision denying Mgouirk’s
sufficiency claimon direct appeal. Once again, Magouirk may face
a heavy burden on collateral review of his conviction. That does
not nean, however, that we nmay sinply rely upon the state court
deci sion Magouirk identifies as denying his constitutional rights
to support our conclusion that they were not violated. This case
must be remanded so that the record can be suppl enented with those
portions of the state court record necessary to conduct a
meani ngful revi ew.

Remand is also justified by the fact that the Magi strate Judge
prem sed his deference to the state court fact findings upon that
version of 8 2254 that has been anended by AEDPA. The anended
version of § 2254 places a nore onerous burden on habeas
petitioners who seek to rebut the presunption of correctness
af forded state court fact findings. Jackson v. Anderson, 112 F. 3d
823, 824-25 (5th Gr. 1997), cert. denied, 118 S. . 1059 (1998).
Thus, the Magistrate Judge’ s application of AEDPA to Magouirk’s
clains, which confornmed to our precedent at the tinme but was
subsequently shown to be incorrect by Lindh, may have influenced
his view of the deference to be afforded the challenged fact
findings and Magouirk’s burden in overcom ng that deference.

For the foregoing reasons, the district court’s dism ssal of
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claim2, to the extent it challenges the state trial court’s fact
findings on remand, and claim 4, Mgouirk’s challenge to the
sufficiency of the evidence, wll be vacated. The case will be
remanded to the district court with instructions that the district
court order conpliance with the Magistrate Judge’s earlier order
requiring that the state file an answer and a certified copy of the
relevant state court record. Magouirk’s <challenge to the
correctness of the state court fact findings nust then be eval uated
in light of the state court record of the proceedi ngs on renmand.
Simlarly, Magouirk’s challenge to the sufficiency of the evidence
must then be evaluated in light of the state court record of
Magouirk’s trial. If, for whatever reason, the relevant state
court records are not available, the district court nust order an
evidentiary hearing for the presentation of evidence relating to
Magouirk’s clainms. The district court is rem nded that, under the
Suprene Court’s disposition in Lindh v. Mrphy, 117 S. C. 2059
(1997), Magouirk’s clainms are governed by pre-AEDPA | aw.

W& express no opinion one way or the other as to whether
Magouirk will ultimately be able to establish a violation of his
constitutional rights. W nerely hold that the record before the
district court, which contai ned no record of the proceedi ngs before
the state trial court on remand, and no record of Magouirk’s trial,
did not provide a neani ngful basis for review of Magouirk’s clains
that the trial court’s fact findings on remand were clearly
erroneous and that the evidence presented against him was

insufficient to support his conviction.
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CONCLUSI ON

The district court’s application of the procedural default
doctrine to Magouirk Clains 1, 3 and 5 is without error. Mgouirk
defaulted clainms 1, 3 and 5 and, although he was afforded the
opportunity to do so, Magouirk has not established either cause and
prejudi ce or a mani fest m scarriage of justice sufficient to excuse
his default. Therefore, the district court’s dism ssal of clains
1, 3 and 5 i s AFFI RMVED

The district court’s dismssal of claim?2, to the extent that
it challenged the accuracy of the state trial court’s findings on
remand, and claim4, challenging the sufficiency of the evidence to
support Magouirk’s conviction, was ordered in the absence of an
adequate record. Accordingly, the district court’s dismssal of
these clainms on the nerits is VACATED, and the cause is REMANDED
wWth instructions. On remand, the state nust be ordered to conply
wth Magi strate Judge’s Menorandum Order by submtting a conplete
state court record. |If, for whatever reason, those records are not
avail able, the district court nust order an evidentiary hearing for
t he purpose of receiving evidence relevant to those cl ai ns.

The judgnment of the district court is AFFIRMED in part,
VACATED in part, and the cause is REMANDED with instructions for

further proceedings.
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