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Fifth Grcuit.
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Summary Cal endar.
In the Matter of M A BAHETH CONSTRUCTI ON CO., INC., Debtor.
M A BAHETH & CO., INC., Appellant,
V.

Martin A, SCHOTT, and Fidelity and Deposit |nsurance Conpany of
Maryl and, Appel |l ees.

Aug. 8, 1997.

Appeal from the United States District Court for the Mddle
District of Louisiana.

Bef ore JONES, DeMOSS and PARKER, Circuit Judges.

EDITH H JONES, G rcuit Judge:

Because appellant has wllfully refused to conply wth
FED. R APP. P. 6(b)(2)(ii), applicable in appeals from bankruptcy
court decisions, we dism ss.

PROCEDURAL HI STORY

On July 6, 1995, M A Baheth & Conpany, Inc. ("Baheth"), filed
a conplaint in federal district court alleging that Martin A
Schott, chapter 7 trustee, and Fidelity and Deposit Conpany of
Maryland ("Fidelity") had wongfully obtained a tenporary
restraining order against Baheth that caused it to lose a

$3, 645, 424. 00 construction contract.! The case was referred to

The order prohibited Baheth fromdi sposi ng of the property of
M A. Baheth Construction Co., Inc., the chapter 7 debtor for which
Schott was the trustee. Fidelity was the surety on Schott's
bankruptcy trustee bond.



bankruptcy court. On March 22, 1996, Fidelity filed a notion to
dismss, or alternatively, for summary judgnent, and hearing was
set for April 19, 1996. Baheth's counsel, Steven Young, received
notice of this hearing, but neither Baheth nor Young responded to
the notion or attended the hearing. At the April 19th hearing, the
bankruptcy court granted Fidelity's notion for sunmary j udgnent and
di sm ssed Baheth's case with prejudice, and a copy of the witten
order issued on that date was sent to Baheth's counsel

On April 26, 1996, Young filed a notion on Baheth's behalf to
substitute Linda Ritzie as counsel. On May 3, 1996, Baheth filed
a notice of appeal of the April 19th order, along with a notion to
file an appeal out of tinme. On May 10, 1996, the bankruptcy court
entered an order denying the notion to appeal out of tine wthout
prejudi ce. Baheth filed an anended notion to file an appeal out of
time on May 15, 1996, and on May 20, 1996, the court ordered
Baheth's May 3rd notice of appeal stricken from the record and
i ssued an order, which was entered on May 21, 1996, denying the
anended noti on. Baheth appealed the May 21st order in federal
district court, which affirmed t he bankruptcy court's order denyi ng
the amended notion to file an out of tinme appeal. Bahet h now
appeals the district court's judgnent in this court.

Baheth filed its notice of appeal of the district court
j udgnent on Decenber 23, 1996. On January 30, 1997, however,
Fidelity filed a notion in this court to dismss Baheth's appeal
for failure to conply with FED.R APP. P. 6(b)(2)(ii), which states

in part, "[within 10 days after filing the notice of appeal, the



appellant shall file with the clerk possessed of the record
assenbl ed pursuant to Bankruptcy Rule 8006, and serve on the
appel l ee, a statenent of the issues to be presented on appeal and
a designation of the record to be certified and transmtted to the
clerk of the court of appeals." Baheth never filed a statenent of
the issues to be submtted on appeal with this court (other than
filing the actual Appellant's Brief on March 6, 1997), and it has
never designated the record on appeal. The notion to dism ss was
carried wwth the case; it is unnecessary to address the nerits of
the appeal, because dismssal of the appeal is warranted for
Baheth's deliberate failure to conply with Rule 6.
DI SCUSSI ON

It is instructive to |look at Bankruptcy Rule 8006 for
guidance in this matter. Rule 6(b)(2)(ii) clearly refers to and
paral | el s Bankruptcy Rul e 8006' s requi renent that a party appeal i ng
to a district court or bankruptcy appellate panel "file with the
clerk and serve on the appellee a designation of the itens to be
included in the record on appeal and a statenent of the issues to
be presented."” As Bankruptcy Rule 8001(a) nmakes clear, "[f]ailure
of an appellant to take any step other than the tinely filing of a
notice of appeal does not affect the validity of appeal, but is
ground only for such action as the district court or bankruptcy
appel | at e panel deens appropriate, which may include di sm ssal of
the appeal " (enphasis added). Oher circuits have held that an
appellant's failure to conply with procedural rules such as Rule

8006 warrants dism ssal of the appeal pursuant to Rule 8001(a).



See Nielsenv. Price, 17 F. 3d 1276, 1277 (10th Cr.1994) (affirm ng
district court's judgnent di sm ssing appell ants' appeal for failure
to conply with Bankruptcy Rul es 8006 and 8009(a)); Serra Builders,
Inc. v. John Hanson Savings Bank FSB, 970 F.2d 1309, 1311 (4th
Cir.1992) (affirmng the district court's sanction of dism ssal for
appellant's failure to file its designation of the record pursuant
to Rul e 8006 until twenty-five days after filing notice of appeal);
but cf. Fitzsimons v. Nolden, 920 F.2d 1468, 1472 (9th G r. 1990)
(observing that district court nust first consider alternative
sanctions in lieu of dismssal for failure to conply with Rul e 8006
unl ess the case presents egregi ous circunstances such as bad faith
on the part of the appellant).

Al though this court has never addressed the issue, we
conclude that failure to conply with Rule 6(b)(2)(ii) authorizes
this court, in its discretion, to inpose sanctions including
di sm ssal of the appeal. As for whether there are any mtigating
factors, Baheth offers no justification for its failure to conply
wth Rule 8006's requirenents in a tinely manner, other than the
bal d and bel ated assertion that this is not a bankruptcy case, and
therefore, the bankruptcy court |acked jurisdiction. After a
schedul i ng conference with the attorneys for each party on March 5,
1996, however, the bankruptcy court issued on March 15, 1996 an
Order Followi ng Scheduling Conference that specifically stated
"This proceeding is a "core' proceeding as described in 28 U S. C
8 157(b)(2)(A). Neither party wi shes to contest the status of this

proceedi ng as a core or noncore proceeding. The Court determ nes



that this is a core proceeding and will enter a final judgnent
rat her than i ssue proposed findi ngs of fact and concl usi ons of | aw,
pursuant to Bankruptcy Rule 9033" (enphasis added). Baheth does
not contest the bankruptcy court's determ nation that both parties
had consented to its trying the case.

Bahet h neverthel ess contends in defense of its not abidi ng by
FRAP 6(b)(2)(ii) that the bankruptcy court conpletely |I|acked
subject matter jurisdiction. There are two problenms with this
appr oach. First, Baheth cannot bootstrap its argunent on the
merits into a defense against having to conply with the procedural
rul es. Until and unless the determ nation of bankruptcy court
jurisdiction is overturned, Baheth was bound to conply with the
court's judgnent—and the procedural consequences thereof.

Second, Baheth is wong on the jurisdictional point.
Baheth's suit seeking danages froma trustee and the surety on the
bond for the trustee's actions in obtaining an injunction to
prohi bit Baheth from disposing of the assets of the estate
constituted, at the very least, a matter "related to a case under
title 11" within the neaning of 28 U S.C. § 157(a). See, e.g., In
re Ferrante, 51 F. 3d 1473, 1476 (9th Cr.1995) (stating that a suit
that involved trustees' duties under the Bankruptcy Code to
adm ni ster estate property and a surety's liability onits bond for
the estate's benefit "involves a core issue"); Robi nson v.
M chigan Consol. Gas Co., 918 F.2d 579, 583-84 (6th G r.1990)

(finding that a suit against a trustee was "related to" a

bankrupt cy proceedi ng because the estate would have to reinburse



the trustee if the suit were successful). Consequently, it was
appropriate for this case to be referred to the bankruptcy court.
Furthernmore, by failing to object to the bankruptcy court's
assunption of core jurisdiction, Baheth inpliedly consented to the
court's entry of final judgnent. In re Texas GCeneral Petroleum
Corp., 52 F.3d 1330, 1337 (5th G r.1995). Thus, the bankruptcy
court was statutorily authorized to enter judgnent in this case,
even if the matter could be characterized as non-core. See id.;
28 U.S.C. § 157(c)(2); 28 U.S.C. § 636(c).

Baheth al so argues that it would not be in the interest of
justice to dismss this appeal for failure to conply with Rule 6,
in part because the clerk of the court, according to Baheth, sent
notice on January 22, 1997 that the record on appeal had been filed
wth this court. Al t hough the record on appeal was filed on
January 20, 1997, this does not affect Baheth's underlying burden
to file with the court and serve on appellees a statenent of the
i ssues and designation of the record, nor has the underlying
purpose of Rule 6(b)(2)(ii) been served.? In light of Baheth's
failure to conply wth both the deadline and substantive

requi renents of Rule 6(b)(2)(ii), it is proper to dism ss Baheth's

2Rul e 6(b)(2)(ii) serves a specific purpose—the advi sory notes
to subdivision (b)(2) state in part: "Paragraph (ii) calls for
redesi gnation of the appellate record assenbled in the bankruptcy
court pursuant to Rule 8006 of the Rules of Bankruptcy Procedure.
After an internedi ate appeal, a party may well narrow t he focus of
its efforts on the second appeal and a redesignation of the record
may elimnate unnecessary material. The proceedings during the
first appeal are included to cover the possibility that i ndependent
error in the imediate appeal, for exanple failure to follow
appropriate procedures, may be assigned in the court of appeals.”



appeal, and this court need not proceed to the nerits and determ ne

whet her Baheth's failure to file a tinely appeal of the bankruptcy

court order in district court was due to excusabl e negl ect.?3
CONCLUSI ON

For the foregoing reasons, Baheth's appeal is dism ssed.

3G ven the procedural history and posture of this case, we can
conceive of no effective alternative to dismssal, nor does the
appel | ant advocate that any such alternative exists.
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