UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-40088

W LLI E RAY MCDONALD,

Pl ai ntiff-Appellant,

VERSUS

J. STEWARD, Library Supervisor, Mchael Unit;
DI RECTOR TDCJ- I D

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

January 2, 1998

Bef ore DeMOSS and DENNI'S, Circuit Judges, and ROSENTHAL®, District
Judge.

DeMOSS, Circuit Judge:

WIllie Ray McDonald ("MDonald"), a Texas inmate, filed this
42 U. S.C. 8§ 1983 action against Oficer James Steward (" Steward"),
a prison supervisor, alleging that Steward intentionally denied
McDonal d access to the prison law library in retaliation for a
| awsuit McDonal d hel ped file against the personnel of the prison
mai | room After a bench trial, the magistrate judge entered

judgnent in Steward s favor. MDonal d appeals. The main issue for

District Judge of the Southern District of Texas, sitting
by desi gnati on.



decision is whether MDonald waived his right to a jury trial by
consenting to the jurisdiction of the nmmgistrate judge, and by
participating in the bench trial w thout objection. W also nust
deci de whether the magistrate judge erred in excluding the trial
testinony of one of MDonald s naned w tnesses. Fi nding no

reversible error, we affirmthe judgnent of the magi strate judge.!?

l.
McDonald is an inmate of the Texas Departnent of Crim nal

Justice, Institutional D vision, and was housed at the “M chael

Unit” at the tinme this action arose. At that facility, a |aw
library was made available to the prison popul ation. To gain
access to the library, prisoners were required to conplete a

request slip, providing a nane, identification nunber, work hours,
school hours, and days off. The conpleted request slip was then
submtted to Steward, the prison law library supervisor, who

schedul ed the prisoners for library tine. By his own account,

. On appeal, McDonal d al so conpl ains that (1) the
magi strate judge erred in construing his denial of access claim
also as a claimfor retaliation, (2) the magistrate judge did not
have jurisdiction or authority to rule on his notion for summary
judgnent, (3) the magistrate judge erred in denying his notion for
summary judgnent, (4) Track Two of the Cvil Justice Expense and
Del ay Reduction Plan for the United States District Court for the
Eastern District of Texas is unconstitutional, (5) the magistrate
judge tanpered with evidence during the trial, (6) the magistrate
judge abused her discretion by ordering MDonald and other
Wtnesses to wear leg irons during the bench trial, (7) the
magi strate judge erred in failing to grant his notion for recusal,
and (8) the magistrate judge erred in granting qualified i munity
to Steward. W have considered these argunents and do not find
t hem per suasi ve.



McDonal d used the law library about three tinmes a week and provi ded
| egal assistance to fellow innmates.

Wil e incarcerated at the Mchael Unit, MDonald worked on
“Medical Uility Squad No. 3.” This work detail was conprised of
prisoners with nedical problens who could performonly |ight tasks.
Oficially, nenbers of the squad had designated work hours. I n
practice, they did not work regul ar hours because they were sel dom
called to duty.

Several tinmes in August and Septenber, 1994, MDonald was
deni ed access to the prison law library. MDonal d, accustoned to
free and regular access, filed grievances with the prison
adm ni stration. Through that process, McDonal d | earned t hat he was
deni ed access to the law library because he had failed to list his
wor k hours on several of his library request slips. He was advi sed
that his official work hours were 10:30 p.m to 6:00 a.m From
then on, MDonald, by his own adm ssion, experienced no further
difficulties in gaining access to the law library.

In June 1995, MDonald filed this pro se 42 U S. C. § 1983
action, alleging that Steward had willfully and intentionally
deni ed himaccess to the law |library on several occasions between
August 12 and Septenber 12, 1994.2 MDonald all eged that Steward

had been dating one of the workers at the prison mailroom and had

2 The exact nature of McDonald's 42 U.S.C. § 1983 claimis
sonewhat unclear. |In her nmenorandum opi nion, the magi strate judge
consi dered both a deni al -of -access-to-courts claimand a claimfor
unlawful retaliation. Apparently, the magistrate judge construed
McDonal d’s 8§ 1983 claimas conprising both causes of action. W
find no error in that construction, and for purposes of this appeal
construe McDonald’ s 8 1983 claimin |ike fashion
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deni ed himaccess inretaliation for alawsuit MDonal d hel ped file
against the mailroom personnel.:? An evidentiary hearing
subsequent |y was conducted pursuant to Spears v. McCotter, 766 F. 2d
179 (5th Gr. 1985), in which the magistrate judge ordered Steward
to answer MDonal d’ s conplaint. At the close of the hearing
McDonal d and Steward signed a witten consent form styl ed * Consent
to Jurisdiction by a United States Magistrate Judge,” which
provi ded:

I n accordance with the provisions of Title 28,

US C 636(c), the wundersigned party or

parties to the above-captioned civil matter

hereby voluntarily consent to have United

States Magistrate Judge Judith K CQuthrie

conduct any and all further proceedings in the

case, including trial, and order the entry of

a final judgnent.
McDonal d’s case was then referred to the magi strate judge by order
of the district court.

Shortly after, the nmagistrate judge entered an order
scheduling the case for a bench trial. MDonald objected. 1In a
witten notion filed the day before trial, MDonald noved the
magi strate judge to recuse herself fromthe case based in part on
her refusal to grant hima jury trial. For reasons not contained
in the record, the magistrate judge did not address MDonald’' s

nmotion prior to trial. Strangely, this apparent oversi ght was not

chal | enged by McDonald. On the day of trial, MDonal d nade sever al

3 Steward also sued the Texas Departnment of Crim nal
Justice, Institutional Division (TDCJ-1D), apparently all eging that
it allowed Steward to violate TDCJ-1D rules. The magi strate judge
found this claim barred by the doctrine of sovereign inmmunity.
McDonal d does not challenge this ruling on appeal.
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pretrial objections, but did not reassert his notion for recusal .
Simlarly, MDonald | odged nunerous objections at trial, but never
objected to the bench trial itself.

In a subsequent nenorandum opinion, the magistrate judge
deni ed McDonal d’ s Section 1983 clains. The magi strate judge found
that McDonal d was not wongfully denied access to the law library.
The nmagi strate judge also held that MDonal d had not proven that
Steward had retaliated against him In closing, the magistrate
judge ordered “that any and all notions which may be pending in
this lawsuit, by either party, are hereby denied.” (enphasis

omtted).®

.
On appeal, MDonald conplains that he was deprived of his

constitutional right to a jury trial because he never consented to

a bench trial. McDonald directs our attention to his origina
conplaint, in which he plainly demanded a jury trial. He al so
4 McDonal d conpl ai ned that the state failed to respond to

his di scovery requests. The magi strate judge denied this notion,
expl ai ni ng that McDonal d’ s case was proceedi ng under “Track Two” of
the Gvil Justice Expense and Del ay Reduction Plan of the Eastern
District of Texas, which allows for disclosure only.

Next, MDonald alleged that the state had anended its wtness

list after the deadline for doing so. The magistrate judge
overrul ed this objection because the additional w tnesses nanmed by
the state had been naned on MDonald s wtness |ist. Finally,
McDonal d sought perm ssion to introduce the prison mail |og as
evidence. The magi strate judge denied this request, finding the
mail log irrelevant to McDonal d’ s cl ai ns.

6 We presune that the magi strate judge’s bl anket denial of

all pending notions included McDonal d’s notion for recusal.
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contends that he repeated his desire for jury trial at the Spears
heari ng. Steward responds by arguing that MDonald waived his
right to a jury trial at both the Spears hearing and at trial. W
find that McDonald did not waive his right to ajury trial, and was
m st akenly denied this right.
The right to a jury trial may be waived in civil cases

Ri deau v. Parkem I ndus. Serv., Inc., 917 F.2d 892, 896 (5th GCr.
1990) (citing Country (Social) dub of Savannah, Inc. .
Sut herland, 411 F.2d 599, 600 (5th Cr. 1969)). Wai ver of the
right, while often seen in an express statenent or stipulation, my
al so be inferred froma party’s conduct. See Casperone v. Landnark
Ol & Gas Corp., 819 F.2d 112, 116 (5th Gr. 1987) (failure to
appear at trial may constitute inplied waiver of right to jury
trial); Southland Reship, Inc. v. Flegel, 534 F. 2d 639, 644 (5th
Cr. 1976) (inplied waiver of right to jury trial resulting from
failure to object at consolidated hearing on prelimnary and
permanent injunctions); Bass v. Hoagland, 172 F.2d 205, 209 (5th
Cir.) (observing in dicta that “the right to jury trial . . . my
be waived . . . by nere acqui escence, when the party or his counsel
is present and not objecting”), cert. denied, 338 U. S. 816 (1949).
Nevert hel ess, we nmust be m ndful that “[m ai ntenance of the jury as
a fact-finding body is of such inportance and occupies so firma
pl ace in our history and jurisprudence that any seem ng curtail nent
of the right to a jury trial should be scrutinized with the utnost
care.” Bow es v. Bennett, 629 F.2d 1092, 1095 (5th G r. 1980)
(quoting Dimck v. Schiedt, 293 U S. 474, 486 (19395)). Thus,



courts should "indulge every reasonable presunption against
wai ver.” MAfee v. U P. Martin, 63 F.3d 436, 437 (5th Gr. 1995)
(quoting Bow es, 629 F.2d at 1095)). Wiver should not be found in
a "doubtful situation.” Id.

Here, McDonal d requested a jury trial inhisinitial conplaint
and was entitled to rely on that demand. Steward, however, argues
that McDonal d | ater waived his right to a jury trial at the Spears
heari ng when he “consented to allow the United States Magistrate
Judge to enter final judgnent inthis case.” Steward' s argunent is
wi thout nmerit.

At the Spears hearing, which was captured on videotape, the

follow ng colloquy occurred between MDonald and the nagistrate

j udge:
The Court: Ri ght now your case i s assi gned
to nme to hold this hearing today to get an
under st andi ng of the facts. If you have no
objection | can remain as the judge on the

case through any trial we mght have and the
final judgnent. Do you have any objection to
me remai ning as the judge on your case?

McDonal d: VWll, 1'd rather have the judge
make the final ruling.

The Court: | am a j udge.

McDonal d: Are you judge? | thought you
was the nmagistrate.

The Court: VWll | am a nmagistrate judge.
| ama judge of the federal court.

McDonal d: [ short unintellible utterance]
The Court: | mean, but, its up to you. |
mean, do you have a . . . ?

McDonal d: | wanted a jury to handle .



The Court: | can give you a jury trial

That’ s .

McDonal d: [ short unintelligible
utterance] | just wanted a jury trial on the
matter, you know?

The Court: Well, so, do you have an
objection to ne presiding at any jury trial?
McDonal d: No mam | don’t have no
obj ecti on.

The Court: Ckay. Warden Caskey has a form
there then if you'll sign it to confirmthat

you have no objection to nmy renmaining as the
j udge on your case.

McDonal d: Yes ma’ am
McDonal d and Steward then signed the witten consent, as descri bed
above, authorizing the magistrate judge to conduct all further
proceedi ngs in the case.

On these facts, it is evident that at the Spears hearing
McDonal d consented to the nagistrate judge presiding over a jury
trial, not a bench trial. Steward is incorrect in suggesting that
McDonal d, by consenting to the authority of the nmagistrate judge,
wai ved his jury trial right. Mere consent to the jurisdiction of
a magi strate judge is not tantanpunt to an express wai ver of the
right to a jury trial.

St eward cont ends, however, that “[MDonal dl nade no objection
at the bench trial on January 3, 1996, waiving any such error for
appel |l ate purposes.” Essentially, Steward is arguing that
McDonal d’s failure to voi ce any opposition at trial anounted to an

inplied waiver of his right to a jury trial.



Steward’s argunent aptly recogni zes that a party may waive its
right to a jury trial by “nmere acquiescence,” Bass, 172 F.2d at
209, and that participationin a bench trial w thout objection may,
under certain circunstances, constitute a waiver of the right to a
jury trial. Casperone, 819 F.2d at 116. Steward is al so correct
in observing that McDonald failed to assert his right to a jury
trial during the bench trial. Normally, such failure mght well
result in a waiver of the right.

Here, however, McDonal d nade known his desire for ajury trial
in his conplaint and at the Spears hearing, and did so wthout
equi vocation or anbiguity. |Indeed, MDonal d nade clear his desire
shortly before trial by expressly objecting to the bench trial in
his notion for recusal. M stakenly, the magi strate judge all owed
the trial to proceed w thout addressing McDonal d’ s notion. Under
t hese circunstances, we cannot hold MDonald responsible for the
magi strate judge’s oversight. W conclude that MDonal d, who was
not represented by counsel, adequately preserved his right to a

jury trial

L1,

If this were the end of our inquiry, we would be required to
remand this action for atrial by jury. However, it is settled | aw
inthis Grcuit that “even if a party is erroneously denied a jury
trial, the error is harmess if the evidence could not have
w thstood a notion for a directed verdict at trial.” Lew s v.

Thi gpen, 767 F.2d 252, 260 (5th Gr. 1985) (citing Cox v. C H



Masl and & Sons, Inc., 607 F.2d 138, 144 (5th Cr. 1979)). The
standard for determ ni ng whet her evidence is sufficient to goto a
jury was explained in Boeing v. Shipman, 411 F.2d 365, 374 (5th
Cr. 1969) (en banc). There, we held that a notion for a directed
verdi ct should be granted “[i]f the facts and i nferences point so
strongly and overwhelmngly in favor of one party that the Court
believes that reasonable nmen could not arrive at a contrary
verdict.” 1d. “A nere scintilla of evidence is insufficient to
present a question to the jury." 1d. Applying these principles to
t he present case, we nust determ ne whether MDonal d’ s denial of
access claimand retaliation claimcould have w thstood a notion
for directed verdict. W |look first to McDonal d’ s deni al of access

claim

A
Pri soners have a constitutional right of neani ngful access to
the courts through adequate law libraries or assistance from
| egal ly trained personnel. DeGate v. Godwin, 84 F.3d 768, 768-69
(5th Gr. 1996) (quoting Bounds v. Smth, 430 U S 817, 828

(1977)). Neverthel ess, this constitutional guarantee does not
afford prisoners unlimted access to prison law Ilibraries.
Limtations may be placed on library access so long as the

regulations are “reasonably related to legitimte penol ogical
interests.” Lewis v. Casey, 116 S. C. 2174, 2185 (1996) (quoting
Turner v. Safley, 482 U S. 78, 89 (1987)); see also Eason v.
Thaler, 14 F.3d 8, 9-10 (5th Gr. 1994) (right of neani ngful access
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to courts nmay be narrowed under certain circunstances).
Additionally, before a prisoner may prevail on a claimthat his
constitutional right of access to the courts was viol ated, he nust
denonstrate “that his position as a litigant was prejudiced by his
deni al of access to the courts.” Eason, 73 F.3d at 1328 (citing
Wal ker v. Navarro County Jail, 4 F.3d 410, 413 (5th Gr. 1993)).
At trial, McDonald attenpted to showthat Steward deliberately
deni ed himaccess to the law library, which prejudiced his rights
in other pending cases.’” However, the bul k of evidence presented
at trial refuted his claim The record showed that on the
occasi ons when McDonal d was denied library tinme, he had failed to
include his work hours on his request slips. The evidence
denonstrated that once MDonal d ascertained his work hours, and
began pl acing themon his request slips, he was not denied access
to the law library. There was no evidence presented at tria
showi ng that Steward denied MDonald access to the law library
based on i nproper notives. To the contrary, the record showed t hat
McDonald was granted library access on two occasions in August

1994, but refused to attend one of the sessions.?

! McDonal d presented evi dence that on several occasions in
August and Septenber, 1994, he submtted request slips to Steward
but was not granted library tine. He also testified that prior to
this period of tinme he enjoyed access to the law library on a
regul ar basis. This is about the only evidence offered at trial
t hat supports MDonald s claim

8 Li kew se, McDonal d presented insufficient evidence at
trial to denonstrate that MDonal d suffered prejudice from being
deni ed access to the law library. MDonald testified that he was
forced to dismss wthout prejudice several cases due to
insufficient library tine. But McDonald admtted that he never
attenpted to refile these actions. He further conceded that he
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In sum there was insufficient evidence presented at trial
from which a reasonable jury could conclude that MDonal d was
wrongful ly deni ed access to the prison law library.® Accordingly,
McDonal d’ s deni al of access clai mwoul d not have wi t hstood a notion
for adirected verdict. The failure to grant McDonald a jury trial

on this claimwas harnl ess error.

B

We next nust deci de whet her sufficient evidence was presented
at trial to allow a jury to decide MDonald s claimthat Steward
retaliated against MDonald for helping another inmate file a
| awsuit against the mailroom It is well established that prison
officials may not retaliate against an i nmate because that innate
exercised his right of access to the courts. Wods v. Smth, 60
F.3d 1161, 1164 (5th Cr. 1995), cert. denied, 116 S. C. 800
(1996) . To prevail on a claimof retaliation, a prisoner nust
establish (1) a specific constitutional right, (2) the defendant’s
intent to retaliate against the prisoner for his or her exercise of
that right, (3) a retaliatory adverse act, and (4) causation.
Causation requires a show ng that “but for the retaliatory notive
the conpl ai ned of incident . . . would not have occurred.”

Johnson v. Rodriguez, 110 F.3d 299, 310 (5th Cr. 1997) (quoting

managed to file two new actions during the nonths he was all egedly
deni ed access to the library.

o Additionally, there is nothing in the record that would
lead us to believe that the lawlibrary policy of requiring inmates
to state their work hours on library slips is an unreasonable
regul ati on.
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Wods, 60 F.3d at 1166), cert. denied, =~ S Q. __ , 66 US L W
3178 (U.S. Dec. 1, 1997) (No. 97-403).

Here, MDonald failed to adduce any evidence that Steward
acted with retaliatory intent. Consequently, MDonald failed to
establ i sh the second and fourth el enents of his retaliation claim
Accordingly, we find that McDonald' s retaliation claimwuld not
have survived a notion for a directed verdict. The magi strate
judge’'s failure to grant McDonald a jury trial on this claimis

harnm ess error.

| V.

The final question we nust decide is whether the magistrate
j udge abused her discretion in refusing to allow G egorio Sanchez,
Jr. (“Sanchez”), afellowinmate, to testify for McDonald at trial.
The magi strate judge excluded Sanchez’s testinony as cunul ative.
McDonald argues that Sanchez’s proposed testinony was not
cunul ati ve because no other witness could testify to the all eged
conspiracy between Betty L. Calk (“Calk”), a mailroom clerk, and
Steward, to deny MDonal d access to the law |ibrary.

We reviewa district court's ruling to exclude evidence for an
abuse of discretion. Quillory v. Dontar Indus. Inc., 95 F. 3d 1320,
1329 (5th Cir. 1996) (citations omtted). However, we "w |l not
disturb an evidentiary ruling, albeit an erroneous one, unless it
affects a substantial right of the conplaining party." Polythane
Sys. Inc. v. Marina Ventures Int'l, Ltd., 993 F.2d 1201, 1208 (5th
Cir. 1993) (citations omtted), cert. denied, 510 U.S. 1116 (1994).
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The burden of proving substantial prejudice lies with the party
asserting error. Federal Deposit Ins. Corp. v. Mjalis, 15 F. 3d
1314, 1319 (5th Cr. 1994). Havi ng reviewed the record in this
case, it appears that Sanchez’s proposed testinony was not
cunul ati ve. However, we do not reverse the magistrate |udge
because McDonald has failed to denonstrate that the exclusion of
Sanchez’ s testinony substantially affected his rights.

In assigning error to the magi strate judge, MDonald relies
exclusively on an affidavit in which Sanchez clainmed to have heard
Calk tell Steward “that as | ong as he keeps Wl lie Ray McDonal d out
of the Law Library that they will not have any trouble.”® |n that
affidavit, Sanchez also clainmed to have “evidence in the form of
grievances and other docunentary evidence to show that Janes
Stewart denies access to Court to Plaintiff, me and other inmates
who file Gievances, Law Suits and ot her | egal cl ai ns agai nst TDCJ-
| D enpl oyees.” MDonald’ s reliance on Sanchez’ s affidavit is fatal
to his cause of action.

The portion of Sanchez’s affidavit regarding Calk’s alleged
statenent to Steward i s i nadm ssi bl e hearsay. Thus, Sanchez could
not have testified to this statenent at trial. Furthernore, even
if Sanchez were allowed to testify to the alleged statenent, that
one remark does not constitute a sufficient factual basis for
finding an unlawful conspiracy between Steward and the prison

mai | room Wil e Sanchez cl ai ned to have ot her docunentary evi dence

10 McDonal d submitted Sanchez’'s affidavit to the magi strate
judge prior to trial.
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of Steward’s alleged wongdoing, he failed to identify that
evidence with any specificity. Also mssing is an explanation from
McDonal d as to why he did not offer Sanchez’ s evidence at trial.
Accordi ngly, view ng Sanchez’ s proposed testinony in |ight of
t he whol e record, we hold that McDonal d has failed to showthat his
rights were substantially affected by its exclusion. Thus, we

cannot ascribe reversible error to the magi strate judge’'s ruling.

V.

For the foregoing reasons, the judgnent of the nmagistrate

j udge i s AFFI RVED.
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