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Appeals from the United States District Court for the Wstern
District of Texas.

Bef ore DUHE, BENAVI DES and STEWART, Circuit Judges.

DUHE, Circuit Judge:

Appel  ants Hugh B. Kaufman and Tri Star Tel evision appeal a
def amati on judgnent awardi ng Appel |l ee Merco Joint Venture nom nal
damages of $1 against each appellant, and punitive damges of
$500, 000 agai nst Kaufman and $4.5 m | lion against Tri Star. Because
Merco failed to prove actual malice, we reverse and render judgnment
for Appellants.

Backgr ound

In 1989, New York City entered into a consent decree to cease
di sposing of its "sewer sludge" by dunping it into the ocean.
Sewer sludge is what remains, in solid form after wastewater from
city sewers is processed and treated. New York City was in dire
need of a new way to di spose of its sewer sludge, and Merco Joint

Venture was fornmed to provide a solutionto this dilenma. In 1992,



the city contracted with Merco to di spose of up to thirty percent
of the city's sewer sludge.!?

Merco originally planned to ship the sludge to Okl ahoma, and
di spose of it by spreading it on grassland. However, Merco could
not conply with Gklahoma environnental regulations in tine to
accommodate its contract. Merco pronptly chose Sierra Blanca, a
town in West Texas, as the new destination for the sludge. Merco
obtained state permts to spread sludge in Texas in |less than a
month. Merco purchased a ranch in Sierra Blanca as a di sposal site
for the sludge shipnents, which began arriving in July 1992. Wen
sl udge arrived fromNew York, Merco applied it to the ground at the
ranch as a fertilizer would be applied.

In the spring of 1994, a television show produced by Tri Star
entitled "TV Nati on" began devel opi ng a programsegnent focusi ng on
New Yor k' s sl udge shipnments to Texas. The show s creator, M chael
Moore, intended the programto be a reality-based tel evision show
that used hunor and satire to explore public issues and current
events.

The "gerni of the idea for the sludge segnent cane from a
menorandumw itten by a TV Nation staffer. The nmenorandum proposed
the segnent follow a |oad of sludge fromthe sewage plant in New
York, as it was haul ed down to Texas on a train, and finally to the

Merco ranch at Sierra Bl anca.? The nmeno styled the proposed

For its six year sludge disposal contract with the city,
Merco will receive approxinmately $168 mllion.

2The original concept was |later altered when the railroad
woul d not allow TV Nation to ride the sludge train
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segnent as "a piece about the socioeconom cs of waste, about who
gets—+iterall y—shat upon.™

Devel opnment of the segnent was assigned to Fran Al swang, a TV
Nati on producer. Al swang studied publications on sludge, and
eventually visited Sierra Blanca on a scouting trip. Onthat trip
she went to the Merco ranch, spoke with Merco's nedia director
Kelly Sarber, and tal ked with both supporters and opponents of the
operation in Sierra Bl anca. Al swang finished the scouting trip
wth the inpression the people of Sierra Blanca were divided over
whet her or not the Merco ranch was beneficial to the town.

After Al swang conpl eted her research, the sludge segnment was
vi deot aped in June 1994. Roy Sekoff was the on-air correspondent
for the piece. TV Nation spent its first day of filmng at a
sewage plant in New York, then flewto Texas and taped at the Merco
ranch and around Sierra Blanca. Sekoff interviewed several
persons, both those associated with the ranch and those opposed to
the Merco operation.

When Al swang had prepared a prelimnary "rough cut" of the
segnent, she submtted it to her superiors for |legal and creative
revi ew. The reviewers suggested she find soneone to respond to
Kelly Sarber's positive testinonial on the nerits of sl udge.

To counter Sarber, Alswang contacted Hugh Kaufman, a
twenty-five year EPA enpl oyee whose nane she had cone across in her
research. Kauf man told Alswang he was authorized to speak on
sl udge as an EPA representative, and that his superiors at the EPA

gave him perm ssion to proceed. Alswang interviewed Kaufman and



added portions of that interview, which questioned the safety of
Merco's practices, to her segnent.

Al swang submitted a second rough cut of the sludge segnent,
edited to i ncl ude Kauf man's comments, for | egal review. As support
for Kaufman's comments, she sent the |egal departnent several
docunents disputing the safety of sludge |land application. Final
revisions were nmade, Al swang received approval for broadcast, and
the segnent entitled "Sludge Train" was broadcast on August 2,
1994.

Merco was irate at the content of the broadcast, which it
contends was an unbal anced report on sewer sludge and Merco's
practices at Sierra Blanca. After "Sludge Train" aired, Merco sued
alleging that nine portions of the Sludge Train segnent were
defamatory, disparaging and false. Merco sued Tri Star, Hugh
Kauf man, Roy Sekoff, Billy Addington (a resident of Sierra Bl anca
who opposed the Merco operation), and Tri-State Broadcasting Co.
Merco dism ssed all defendants except Tri Star, Kaufnman and Sekof f
on the eve of trial. At the close of Merco's case, the trial judge
granted Sekoff's notion for judgnent as a matter of |aw.

The jury awarded Merco nom nal danages of $2, and punitive
damages of $500, 000 against Kaufnman and $4.5 mllion against
TriStar. Tri Star and Kauf man unsuccessfully noved for judgnent as
a matter of law, and the trial judge entered judgnent against
Tri Star and Kaufman for the anmpbunt of the jury award. Kaufnman and

Tri Star appeal .



Tri Star and Kauf man appeal on two grounds. They first contend
Merco failed to prove Tri Star and Kauf man acted wth actual nmalice.
They next argue that, as the jury awarded only $2 total in actual
damages, the district court erred under both Texas and
constitutional law when it entered judgnent for Merco on $4.5
mllion and $500,000 in punitive danages.

1.

W first address whether Merco net its burden of proving
Tri Star and Kaufman acted with actual nalice when they allegedly
def aned Mer co.

State libel law s reach is curtailed by the constitutional
guarantees of freedom of speech and freedom of the press.
Rosenbl oom v. Metronedia, Inc., 403 U S 29, 30, 91 S .. 1811
1813, 29 L.Ed.2d 296 (1971). |If aplaintiff alleging defamationis
considered a "public figure,"® or a person or entity whose views
and actions on public issues and events are of concern to other
citizens, Curtis Publ'g Co. v. Butts, 388 U S. 130, 162, 87 S. Ct
1975, 1995, 18 L. Ed. 2d 1094 (1967) (Warren, C J., concurring), that
plaintiff must prove the all eged defamati on was "made with "act ual
malice'—that is, with know edge that it was false or with reckl ess
di sregard of whether it was false or not." New York Tines Co. V.
Sul livan, 376 U.S. 254, 279-280, 84 S.C. 710, 726, 11 L.Ed.2d 686
(1964) .

Because of the requirenent in "public figure" defamation

3For the purposes of this litigation, Merco stipulated to its
public figure status.



cases that a defendant have acted with actual malice, our standard
of review is different from the deferential "clearly erroneous"
standard mandated by Rul e 52(a). Rather, in such cases, we have an
obligation to make an i ndependent exam nation of the entire record
to ensure the judgnent is supported by clear and convincing
evi dence of actual nmalice. Bose Corp. v. Consuners Union of U S.,
Inc., 466 U.S. 485, 511, 104 S. . 1949, 1965, 80 L.Ed.2d 502
(1984). However, this obligation extends only to the ultimte
factual finding of actual malice; we do not conduct de novo review
of the jury's determnation of prelimnary factual issues or
questions of credibility. Brown v. Petrolite Corp., 965 F.2d 38,
46 (5th Cir.1992).

Proving actual malice is a heavy burden. Proof that a
def endant broadcast false statenents will not alone show actual
mal i ce—the Suprene Court has made clear there is a significant
di fference between proof of actual nmalice and proof of falsity.
Bose Corp., 466 U S. at 511, 104 S. C. at 1965. Proof that a
def endant spoke out of dislike, or with ill will towards another,
al so does not automatically neet the test of actual malice, even if
his statenents are shown to be false. Garrison v. Louisiana, 379
Uus 64, 73, 8 S. . 209, 215, 13 L.Ed.2d 125 (1964). If a
publication is undertaken in good faith, failure to investigate the
subject of that publication will not in itself establish actual
malice. St. Amant v. Thonpson, 390 U. S. 727, 733, 88 S. . 1323,
1326-27, 20 L.Ed.2d 262 (1968). That a defendant publishes

statenents anticipating financial gain likewse fails to prove



actual malice: a profit notive does not strip conmunications of
constitutional protections. Har t e- Hanks Communi cations, Inc. v.
Connaughton, 491 U. S. 657, 667, 109 S.C. 2678, 2685-86, 105
L. Ed. 2d 562 (1989). As long as a defendant does not act know ng
his statenment is false or with reckless disregard of its truth
actual malice will not be present.

There are no set criteria to measure when a defendant's
actions constitute "reckless disregard" of the truth. The Court

has noted that "[r]eckless disregard ... cannot be fully
enconpassed in one infallible definition.” St. Amant, 390 U S. at
730, 88 S. . at 1325. "A "reckless disregard' for the truth,
however, requires nore than a departure from reasonably prudent
conduct." Harte-Hanks, 491 U S. at 688, 109 S.C. at 2696. The
standard for reckless disregard "is a subjective one—there nust be
sufficient evidence to permt the conclusion that the defendant
actually had a "hi gh degree of awareness of ... probable falsity'."
Hart e- Hanks, 491 U. S. at 688, 109 S.Ct. at 2696 (quoting Garri son,
379 U. S at 74, 8 S . C. at 215-16). The purpose of such a
flexible standard is to ensure defendants have sone degree of
culpability before they are found |iable for defamation. Herbert
v. Lando, 441 U. S. 153, 171-72, 99 S.C. 1635, 1646-47, 60 L. Ed. 2d
115 (1979).

In short, "the actual malice standard is not satisfied nerely

t hrough a showng of ill will or "malice' in the ordinary sense of
the term™ Harte- Hanks, 491 U S. at 666, 109 S.C. at 2685
Cul pability on the part of the defendant is essential. "There nust



be sufficient evidence to permt the conclusion that the defendant
in fact entertained serious doubts as to the truth of his
publication.”™ St. Amant, 390 U.S. at 731, 88 S.C. at 1325. That
evi dence i s | acking here.

L1,

Merco has continually asserted sludge application at its
Sierra Blanca ranch increases vegetation on arid grassland, adds
nutrients to the soil, and conditions the soil to nmake better use
of alimted water supply. Merco clains that "Sludge Train" was an
unwarranted attack on the | and application of sludge and the Sierra
Bl anca operati on.

Merco argues that Tri Star intended fromthe start to present
a negative, one-sided view of the sludge project. It cites the
original concept nenorandum discussing "the socioeconom cs of
wast e" as evidence of TriStar's prejudice. It clainms Fran Al swang
and Tri Star deceitfully obtained the cooperati on of Merco and Merco
supporters by indicating the piece would be conplinentary.

Merco al so contends Tri Star erred in interview ng Kaufman, as
he is a "renegade" notorious for his "whistleblower" activities and
has no authority at the EPA. Merco argues Al swang had read a Wl l
Street Journal article that should have informed her Kaufnman was
not an authorized EPA spokesperson. Merco clains it provided
Al swang with the nanmes of "experts" who were better inforned than
Kauf man, but that Al swang sought out Kaufman sol ely because of his
anti -sl udge bi as.

Appel l ants Tri Star and Kauf man argue that, contrary to Merco's



clainms, sludge has not been proven safe for land application and
they fairly aired all points of view Oficials, scientists, and
average citizens have debated the w sdom of spreadi ng sludge on
farm and.* Appellants also claimthat, beyond the general dispute
over the safety of sludge, Merco's operation in Sierra Blanca has
itself been a topic of dissension. When it cane to light how
qui ckly Merco received state regul atory approval for its project,
Merco was subjected to nedia scrutiny and criticism  Appellants
note the Texas Water Commission later admtted its decision to
grant Merco reqgul atory approval was made too quickly: subsequent
to Merco's registration, the Comm ssion inposed additional
restrictions on the Sierra Blanca operation, and pronul gated new
rules related to the registration of beneficial use sites. TriStar
stands by its decision to interview Kaufrman, and argues other
sources support Kaufman's vi ews.

Merco's al l egations of defamation are based on statenents and
alleged inplications inthe TV Nati on segnent, includi ng statenents
that Merco was "an illegal haul and dunp operation,” that "[t]he
peopl e of Texas are being poisoned," that sludge contained "high
| evel s of lead, nercury and PCBs," and an inplication that Merco
commtted arson. Merco also clains other aspects of the segnent
anounted to defamation, such as the statenent, "New York sludge
cake isn't just nmade of toilet refuse. In fact, anything that goes

down the drain or sewer ends up [in treatnment plants],"” interviews

“n fact, Merco stipulated for the purposes of this |awsuit
that the Merco project is considered by sone to be controversial.



wth persons who were not residents of Sierra Blanca about the
sl udge odor, edited interviewtapes with Judge Billy Love and Julie
Porter that allegedly msrepresented their statenments, and a
met aphor about "the snell of noney"” Merco clains inplied it bribed
Judge Love.

Merco clains TriStar and Kaufman knew such statenents were
fal se, and therefore acted with actual malice when they nade and
broadcast those statenents. W disagree. Merco has not net its
burden of proving actual malice as to either Tri Star or Kaufman.
Merco presented no proof that Tri Star and Kauf man knew, or shoul d
have known, that any part of the "Sludge Train" broadcast was
fal se. | ndeed, Merco failed to show any part of the broadcast
actually was fal se.

Merco's objections to the "Sludge Train" broadcast result from
its tendency to stretch every "inplication" it finds in the
broadcast toits farthest limt, then draw dubi ous concl usi ons from
these wunrealistic interpretations. It assunes viewers wll
automatically reach these sane ill ogi cal concl usions, and bases its
defamation clains on these assunptions.

The concl usion the evidence at trial suggests is that experts

have yet to reach a consensus on the safety of |and application of

sl udge. Merco itself conceded |and application of sludge was
controversial. At best, Merco's evidence proved certain experts
believe sludge is safe. It did not, however, prove TriStar and

Kauf man knew or shoul d have known their position, evidenced by the

TV Nation broadcast, was false, or that it was in fact false.
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Kauf man' s statenents that Merco was "an ill egal haul and dunp
operation,"” and that "[t]he people of Texas are being poisoned,"
were shown at trial to be Kauf man's honest beliefs, and were not so
W thout basis as to constitute reckless disregard of the truth.
Kauf man testified to several aspects of the Merco operation he
found questionable, and noted instances when Merco had failed to
conply with various regul ati ons.

Kauf man professed his sincere belief that the |[|and
application of sludge is dangerous, and will eventually be proved
harnful. His figurative reference to "poison"” is hyperbolic, but
exaggerati on does not equal defamation. Merco repeatedly clains
experts and agencies have stated sludge is safe, and argues those
opi ni ons prove Kauf man shoul d have known his statenents were fal se.
However, these expert opinions are nerely that—epinions. Moreover,
because an "expert" endorses a certain practice does not nean al
reasonabl e debate on the nerits or safety of that practice is
f orecl osed.

Sekoff's voice-over coment that sludge contained "high
levels of lead, nercury and PCBs" |ikewse failed to neet the
standard of actual malice. The vagueness of the term"hi gh | evel s"
makes Merco's burden of proving defamation even nore difficult. As
well, the statenent nmade no particul ar reference to Merco sl udge,
referring instead to sludge in general. Kaufman, who originally
made the statenent, based this assertion on nunerous articles and
reports questioning the safety of sludge and its contents. There

was adequate support for the statenent.
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Merco's conclusion TriStar inplied it commtted arson stens
froma portion of the segnent showing a visit by Sekoff and Billy
Addi ngton to the remai ns of Addi ngton's | unberyard. The | unberyard
had burned; a police report attributed the cause of the fire to
ar son. In the segnent, Sekoff stated in a voice-over that
Addi ngton was a sludge opponent, and that Addington believed his
opposi tion "has nade hi msone powerful enem es."” Addi ngton stated:
"And many of the people of ... in town know why the arson happened,
it was because of our speaking out against the sludge."

In the segnent, Addington nerely stated his beliefs—that his
| unberyard was burned because he opposed bringing sludge to Sierra
Bl anca. G ven that a police report found the fire was arson,
Addi ngton's belief that his invol venent in a contentious dispute in
hi s honet own provided the notive for this crine is not reckl ess and
has not been proven fal se. Merco's nane was not nentioned as a
suspect.?® Wiile viewers could conclude Merco was sonehow
inplicated in the arson, they were equally likely to believe sone
ot her supporter of sludge in Sierra Blanca was responsi ble for the
fire.

The statenents, "New York sludge cake isn't just nade of
toilet refuse. In fact, anything that goes down the drain or sewer
ends up [in treatnent plants]," did not defanme Merco. Merco argues
pl asti cs and ot her sewer refuse, shown in the tape acconpanyi ng t he

statenents, are screened out early in the wastewater process. The

5ln fact, TriStar edited out a reference to the conpany by
Addi ngton, who had actually stated his opposition to "the sludge
and Merco" pronpted the arson.
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footage shown in the segnent in no way inpugned the character of
Merco's sludge by inplying that plastics and debris end up in the
final sludge product.

Li kew se, Merco's claimit was |ibel ed because Sekoff stated
the dunp was "pungently real" to the residents of Sierra Bl anca,
then showed two brief interviews with persons who did not live in
the town, is groundless. TriStar did not claimthe wonen lived in
Sierra Bl anca. The wonen's statenents supported the "pungently
real" portion of Sekoff's voice-over by describing an odor present
in Sierra Blanca. Their place of residence has no effect on their
sense of snell.

Merco's claim Tri Star conmtted libel by editing interview
tapes wth Judge Billy Love and Julie Porter, allegedly
m srepresenting their statenents, also fails. Everyone interviewed
for the segnent signed a personal release formallowng TV Nation
to depict or portray them as the program in its discretion
determ ned. The release also gave TV Nation the right to edit any
statenents or coments nade on canera, and infornmed anyone who was
interviewed their statenents could be altered. It is common
know edge tel evision prograns such as TV Nation shoot nore footage
than necessary and edit the tape they collect down to a brief
piece. TV Nation was entitled to edit the tape it shot tofit into
the short tinme frane allotted to the sludge segnent.

Finally, Merco's assertion that TriStar inplied it bribed
Judge Love by using a netaphor about "the snell of noney" is

W thout nerit. Throughout the segnent, Sekoff referred to the
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"snmel|l of noney" in connection with the Merco operation, playing on
the strong odor reportedly associated with the sludge ranch. Wen
he spoke with Judge Love, Sekoff introduced the interview by
stating, "Merco, however, does have its supporters in town. I
followed the snell of noney to the county courthouse where | net
Judge Billy Love, whose |and conpany profited from Merco's
arrival."
At nost, TriStar can be accused of inplying Judge Love was a
Mer co supporter because he profited fromthe conpany's operationin
Sierra Blanca. Such aninplicationis not |ibel. Judge Love, |ike
many other citizens of Sierra Blanca, actually did benefit from
Merco locating in town. These benefits to Sierra Blanca were the
focus of the entire sludge segnent: Sierra Blanca allowed the
establ i shnment of a waste di sposal operation, despite the fears and
concerns of certain residents, because the financial benefits
out wei ghed ot her consi derations. The profit Merco brings to Sierra
Blanca is the "snell of noney" Sekoff refers to in his voice-over.
In sum while it is true the "Sludge Train" segnent hardly
endorsed the land application of sludge, it does not follow that
Tri Star |ibel ed Merco because it chose to present an unent husi astic
account of Merco and the sludge ranch. The segnent was not so
onesi ded, or without basis in fact, as to constitute defamation.
Merco is a public figure engaged in a controversial business, and
shoul d not be shocked that sone disagree with its practices.
Merco's description of an "objective" segnent appears

suspiciously like a segnent that supported Merco's position on the
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sl udge debat e. However, Tri Star and Kaufrman are not liable for
def amati on because they refused to corroborate the Merco party
l'ine. Def amation |aw should not be used as a threat to force
individuals to nuzzle their truthful, reasonable opinions and
beliefs. To endorse Merco's version of defamation | aw would be to
di sregard the constitutional protections that allowindividuals to
hol d and express unpopul ar or unconventional opinions.

Because Merco failed to neet its difficult burden of proving
actual malice by clear and convincing evidence, we find the
district court erred in entering judgnent for Merco on its
defamation clains against TriStar and Kauf man.

| V.

As we find Merco did not present clear and convi nci ng proof
of actual malice on the part of TriStar or Hugh Kaufman, and
reverse and render on that ground, we find it unnecessary to
di scuss Appellants' other point on appeal. However, we note that
our resolution of this case on the ground of insufficient evidence
in no way signals aretreat fromthe reasoni ng enbraced i n Brown v.
Petrolite Corp., 965 F.2d 38 (5th Cir.1992), where this Court
reversed an award of $300,000 in punitive damages when the
plaintiff was awarded only $1 i n conpensatory damages. Under Texas

law at the time of trial,® this Court found when a plaintiff

SAnmendnents all owi ng punitive damages, even if only nom na
damages are awarded, upon a show ng of nalice have since gone into
effect. TeEX Qv.PraCc. & REM CobE ANN. 8§ 41. 004(b) (Vernon Supp. 1996).
However, those anendnents apply only to causes of action accruing
on or after Septenber 1, 1995. Tex. GQv.PrAC. & REM CobE ANN. § 41. 001
historical & statutory notes (Vernon Supp. 1996).
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"suffered only nom nal danmages, the jury was not entitled to award
exenpl ary damages." |d. at 49; see Snead v. Redl and Aggregates
Ltd., 998 F.2d 1325, 1334-35 (5th G r.1993). Texas |law clearly
establishes that "recovery of actual danmages is prerequisite to
recei pt of exenplary damages." Doubleday & Co., Inc. v. Rogers,
674 S.W2d 751, 754 (Tex.1984); see Twn Gty Fire Ins. Co. v.
Davis, 904 S.W2d 663, 665 (Tex.1995); Newran v. Tropical Visions,
Inc., 891 S.W2d 713, 721 (Tex.App.—-San Antonio 1994); St. Paul
Lloyd's Ins. Co. v. Fong Chun Huang, 808 S . W2d 524, 528
(Tex. App. —Houston (14th Dist.) 1991). Such a disproportionate
award of punitive damages nmay al so be unconstitutional. BMWV of
North Anerica, Inc. v. CGore, --- US ----, 116 S.C. 1589, 134
L. Ed. 2d 809 (1996).
V.

As we find Merco failed to neet its burden of proving actual
mal i ce by cl ear and convi nci ng evi dence, we REVERSE t he j udgnent of
the district court and RENDER judgnent for Appellants Tri Star and
Kauf man, that Merco take not hing.

REVERSED and RENDERED.

16



