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EMLIOM GARZA, Crcuit Judge:

Antonio O Garza, Jr., the Secretary of State of Texas,
appeal s the district court's order finding himin violation of the
Rehabilitation Act of 1973 and the Anericans with Disabilities Act,
and requiring him to undertake certain renedial actions. e
reverse and render judgnent for the Secretary.

I

The plaintiffs are five blind residents of El Paso, Texas, one
mobi lity-inpaired El Paso resident, and a private nonprofit group
that aids di sabled persons. They sued EIl Paso County ("El Paso")

and the | ocal Republican and Denocratic parties under 8 504 of the



Rehabilitation Act of 1973, 29 U S.C. 8§ 794 (" § 504"), and Title
Il of the Anmericans with Disabilities Act ("ADA'), 42 U S.C. 88§
12131-12134. Subsequently, El Paso inpleaded the Secretary, and
the plaintiffs al so added himas a defendant.

The plaintiffs alleged that the defendants discrim nated
against them by failing to ensure that persons with visual and
mobility inpairnments have access to "polling sites and voting
procedures." Specifically, the blind plaintiffs asserted that the
voting equi pnment available at their polling places only permtted
themto vote with the assistance of an election worker or other
person, and the defendants had not taken steps to ensure that they
could vote with conplete secrecy.! Thus, they contended, the
defendants violated 8§ 504 and the ADA. In addition, the
wheel chai r-bound pl aintiff mai ntained that she had troubl e | ocati ng
a parking space next to and using the restroomfacilities at her
pol I'ing place. She asserted that the defendants breached their
obligation to ensure that ©polling places are accessible to
handi capped voters and hence violated 8 504 and t he ADA

The district court granted the plaintiffs' notion for class
certification of all Texas citizens of voting age who are blind or
severely nobility-inpaired. The district court then granted the
| ocal Republican Party's notion to dismss and denied the

Secretary's notion for summary judgnent. The plaintiffs settled

Texas Election Code 8§ 64.031 provides that a "voter is
eligible to receive assistance in marking the ballot ... if the
voter cannot prepare the ball ot because of a physical disability
that renders the voter unable to wite or see...."
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their clains against El Paso and the local Denocratic Party,
| eaving the Secretary as the sole defendant in this lawsuit.?

After a bench trial, the district court nmade several findings
inawitten opinion. The court initially observed that Texas | aw
provides a right to a secret ballot for all voters. The court
found that the burdens the state alleged it would suffer if
conpelled to ensure blind voters a conpletely secret ballot were
"specul ative." To the contrary, the district court concl uded that
the Secretary could accommpbdate blind (as well as nobility-
inpaired) voters wthout affecting the voting nethods of
nondi sabl ed persons. The district court also determned that the
Secretary was a "public entity" subject to 8 504 and the ADA, and
that he is responsible for ensuring "uniformty in the various
voting systens in use throughout the state."™ The district court
ultimately concluded that "[t]he system of voting in the State of
Texas" viol ates the ADA. 3

After the subsequent renedi es phase of the trial, the district
court issued suppl enental findings of fact and concl usi ons of | aw,

and crafted a renmedy for the 8§ 504 and ADA violations it

2The plaintiffs aver that as part of their settlenment with E
Paso County, the county tested and used a tenpl ate/tape recording
system in its general elections in Novenber 1996 which enabl ed
blind voters to vote in secrecy. It is unclear whether the
Secretary approved this voting system See Tex. Elec.Code 8§
122.031 ("Before a voting systemor voting system equi pnent nay be
used in an el ection, the systemand a unit of the equi pnent nust be
approved by the secretary of state....").

The district court's opinion does not specify whether it
found that "[t]he system of voting in the State of Texas" also
viol ates § 504.



di scovered. The court found both that the Secretary has a duty to
ensure that |ocal election authorities conply with the ADA, and
that "[t]he Secretary has joint responsibility with the state's
| ocal election authorities in assuring conpliance with the ADA and
Section 504 in conducting elections.” The court also determ ned
that the Secretary had failed to take several possible actions to
remedy discrimnation against blind or nobility-inpaired voters,
such as encouragi ng the devel opnent of voting systens that enable
blind voters to vote with conplete secrecy. The court found that
statutory nethods of assisting blind persons to vote both abridge
the right to a secret ball ot and cause "enbarrassnent and soneti nes
humliation." Wth respect to nobility-inpaired voters, the court
determned that the evidence before it indicated "w despread
non- conpl i ance throughout Texas" with the physical accessibility
requi renents of 8 504 and the ADA. Finally, the court concl uded
that nodification of "the current policies, practices, and
procedures that result in the denial of the secrecy of the ballot
for blind voters would not cause a fundanental alteration in the
nature of the State's voting program”

The district court ordered extensive and detailed renedia
measures to effect its "intention to have an ADA-conpliant voting
systemin place for the next national election in the year 2000."
The court enphasized that "only those matters over which the
Secretary has direct control are addressed [in the renedial
order]." First, the district court ordered that after Decenber 1,

1996, the Secretary approve only voting systens that conply with



the ADA and that enable blind voters to vote in total secrecy.
Second, the court ordered the Secretary to issue directives,
guidelines and instructions based on of the ADA and its
i npl ementing regulations and distribute them to |ocal election
authorities wthin eighteen nonths of the court's order. The
directives, guidelines and instructions nust state that: (1)
voting systens purchased after Decenber 31, 1997 nust be accessible
to blind and nobility-inpaired voters and ensure a secret ball ot
for blind voters; (2) by Decenber 31, 1998, current voting systens
must be nodified to be accessible to blind and nobility-inpaired
voters and ensure a secret ballot for blind voters; and (3) by
Decenber 31, 1999, all voting systens nust be nodified to be
accessible to blind and nobility-inpaired voters and ensure a
secret ballot for blind voters. The district court ordered the
Secretary to submt the directives, guidelines and instructions to
it for review The court further instructed the Secretary to
"devise a system of systematically nonitoring" 8§ 504 and ADA
conpliance by |l ocal election authorities and to conpile a detailed
report regarding conpliance to be "delivered, on the anniversary
date of this Judgnent, to the Court throughout the duration of this
Judgnent." Last, the district court directed that it would retain
jurisdiction over the judgnent for enforcenent purposes. The
Secretary appeal s.
|1
The Secretary presents three argunents on appeal. First, he

contends that the district <court inproperly certified the



plaintiffs to represent all Texas citizens of voting age who are

blind and severely nobility-inpaired. Second, he argues that the

plaintiffs cannot state a clai magai nst hi munder 8 504. Third, he

asserts that the district court erred in holding that he violated

the ADA by breaching a duty to ensure that |I|ocal election

authorities conply with the ADA. W& address each argunent in turn.
A

The Secretary initially contends that the district court
inproperly certifiedthe plaintiffs to represent all Texas citizens
of voting age who are blind or nobility-inpaired. He mai ntai ns
that class certification was inproper because none of the
plaintiffs has voted outside of El Paso since enactnent of the ADA,
the plaintiffs have settled their clains against El Paso, and the
punch-card voting system used in El Paso differs from the
paper-ball ot voting systemused in many Texas counti es.

The district court did not make any specific findings of fact
wWth respect to the plaintiffs' class certification notion. The
district court did, however, specifically find that the plaintiffs
met the prerequisites of Federal Rule of Civil Procedure 23(a) and

(b)(1) and (2).% The district court has wde discretion in

“Rul e 23 provides in relevant part:

(a) Prerequisites to a C ass Action. One or nore nenbers
of a class may sue or be sued as representative parties
on behalf of all only if (1) the class is so nunerous
that joinder of all nenbers is inpracticable, (2) there
are questions of lawor fact conmon to the class, (3) the
clains or defenses of the representative parties are
typical of the clains or defenses of the class, and (4)
the representative parties wll fairly and adequately
protect the interests of the cl ass.
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deci di ng whether to certify a proposed class. MGewyv. Texas Bd.
of Pardons & Paroles, 47 F.3d 158, 162 (5th G r.1995). Assum ng
that the court considered the Rule 23 criteria, we nmay reverse its
decision only for abuse of discretion. Id.

The Secretary does not dispute the nunerosity and adequacy of
representation elenents of Rule 23(a). 1In addition, Rule 23(b)(2)
clearly applies to this case because the Secretary has "acted or
refused to act" on grounds generally applicable to the class
Hence, we need only address whether the plaintiffs satisfy the
comonal ity and typicality elenents of Rule 23(a).

The commnal ity test is met when there is at | east one issue,

the resolution of which will affect all or a significant nunber of

(b) Cass Actions Mintainable. An action nay be
mai ntained as a class action if the prerequisites of subdivision
(a) are satisfied, and in addition:

(1) the prosecution of separate actions by or
agai nst individual nenbers of the class would
create a risk of

(A) inconsistent or varying adjudications wth
respect to individual nenbers of the class which
woul d establish inconpatible standards of conduct
for the party opposing the class, or

(B) adjudications wth respect to individual
menbers of the class which would as a practica
matter be dispositive of the interests of the other
menbers not parties to the adjudications or
substantially inpair or inpede their ability to
protect their interests; or

(2) the party opposing the class has acted or
refused to act on grounds generally applicable to
the class, thereby making appropriate fina
injunctive relief or corresponding declaratory
relief with respect to the class as a whole...

Fed. R G v.P. 23.



the putative class nenbers. Forbush v. J.C Penney Co., 994 F.2d
1101, 1106 (5th Cir.1993). Several such issues exist in this case,
i ncluding whether the Secretary violated 8 504 or the ADA by
failing to direct local election officials to enforce these
st at ut es. Furthernore, allegations of simlar discrimnatory
practices generally neet the commonality requirenent. Shipes v.
Trinity Indus., 987 F.2d 311, 316 (5th Gr.1993). The plaintiffs
here all ege that the Secretary simlarly discrimnated agai nst al
class nmenbers by failing to direct |local election officials to
conply with 8 504 and the ADA. Thus, the plaintiffs satisfy the
comonal ity requirenent for class certification.

The test for typicality, like the test for comonality, is
not demandi ng. Forbush, 994 F.2d at 1106. Typicality focuses on
the simlarity between the naned plaintiffs' |egal and renedi a
theories and the legal and renedial theories of those whom they
purport to represent. Flanagan v. Ahearn (In re Asbestos Litig.),
90 F. 3d 963, 976 (5th Gr.1996). In the event the class nenbers in
this case were to proceed in a parallel action, they woul d advance
| egal and renedial theories simlar, if not identical, to those
advanced by the nanmed plaintiffs. Thus, the plaintiffs also
satisfy the typicality requirenent for <class certification.
Accordingly, we determne that the district court did not abuse its
discretion in granting the plaintiffs' notion for class
certification.

B

The Secretary next argues that the plaintiffs cannot state a



cl ai m agai nst him under 8§ 504 of the Rehabilitation Act of 1973
because he does not receive financial assistance fromthe federal
government. In determning that the Secretary violated 8§ 504, the
district court made no finding regarding the Secretary's receipt of
federal financial assistance. The plaintiffs maintain that the
general receipt of federal funds by the State of Texas brings the
Secretary within 8§ 504.

W review the district court's conclusions of |aw de novo,
Chandler v. Cty of Dallas, 958 F.2d 85, 89 (5th Cr.1992), cert.
denied, 511 U S 1011, 114 S. Ct. 1386, 128 L.Ed.2d 61 (1994), and
its factual findings for clear error. Henderson v. Norfolk S.
Corp., 55 F.3d 1066, 1068 (5th Cir.1995).

The Rehabilitation Act provides that "[n]o otherw se qualified
handi capped individual in the United States ... shall, solely by
reason of his handi cap, be excluded fromthe participation in, be
deni ed the benefits of, or be subjected to discrimnation under any
program or activity receiving Federal financial assistance "
29 U.S.C. 8§ 794(a) (enphasis added). Section 794(b) defines
"programor activity" as:

all of the operations of —

(1) (A) a departnent, agency, special purpose district, or
other instrunentality of a State or of a |[ocal
governnment; or

(B) the entity of such State or |ocal governnent that
di stributes such assistance and each such departnent or
agency (and each other State or |ocal governnent entity)

to which the assistance is extended, in the case of
assi stance to a State or |ocal governnent;



(4) any other entity which is established by two or nore
of the entities described in paragraph (1), (2), or (3);

any part of which is extended Federal financial assistance.

The parties do not contest that the State of Texas receives federal
aid. The Secretary, however, asserts that the state's receipt of
federal funds does not suffice to bring himwithin 8 504 in the
absence of evidence of receipt of such funds by the Secretary. In
response, the plaintiffs maintain that the Secretary "stipul ated"
indistrict court that he is subject to 8 504 and thus is precl uded
fromarguing that the plaintiffs failed to state a cl ai m agai nst
hi m under that section. W agree with the Secretary.

First, a defendant's stipulation that he is subject to a
claimis controlling only if the plaintiff has first alleged the
facts that establish that claim A defendant cannot stipulate to
aclaimthat is defective as a matter of law. See United States v.
John J. Felin & Co., 334 U S. 624, 640, 68 S.Ct. 1238, 1246, 92
L.Ed. 1614 (1948) (stating that court wll disregard parties’
stipulation as to "facts," even if accepted and applied by court
below, "if the stipulation obviously forecloses real questions of
| aw') . Second, even if the plaintiffs had asserted that the
Secretary recei ved federal financial assistance, they still cannot
show that he stipulated to this point. | ndeed, Warren Thonas
Harrison, Deputy Assistant Secretary of State of Texas for
El ections, testified on cross-exam nation that the Secretary "never
receive[s] federal noney," and that the Secretary "get[s] no
federal noney." In addition, in his closing argunent at the
liability phase of the trial, the Secretary averred that the
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plaintiffs have no cause of action under 8 504 because "the
Secretary of State doesn't receive any federal noney."

We have held that to state a 8 504 claima plaintiff nust
all ege that the specific programor activity wth which he or she
was i nvolved receives or directly benefits fromfederal financial
assi stance. Brown v. Sibley, 650 F.2d 760, 767-71 (5th Gr. Unit
A 1981). Certainly, a plaintiff nmay not predicate a 8 504 claim
against a state actor on the nere fact that the state itself
obtai ns federal noney. See id. at 767 ("The State of M ssi ssippi,
for exanple, receives "federal financial assistance,' in the
generi c sense of those words, but no one would contend that section
504 therefore reaches all proprietary and governnental activities
of the State of Mssissippi."). Here, the plaintiffs have not even
argued that the Secretary recei ves federal financial assistance—tet
al one presented any evidence on this point. Therefore, the
plaintiffs have failed to state a claim under 8 504 against the
Secretary.

C

Last, the Secretary argues that the district court erred in
hol di ng that he violated the ADA by breaching a duty to ensure that
| ocal election authorities conply with the ADA. As noted above, we
review the district court's conclusions of |aw de novo, Chandl er,
958 F. 2d at 89, and the district court's factual findings for clear
error. Henderson, 55 F.3d at 1068.

Based on scattered provisions of the Texas El ection Code, the

district court found that the Secretary had a duty to warrant that
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| ocal election authorities followed the ADA Relying on Texas
El ecti on Code 88 31.003° and 31.005,° for exanple, the district
court concluded that the Secretary is responsible for ensuring ADA
conpl i ance t hroughout state el ecti ons because the Secretary is "the
person who[m all political subdivisions in Texas call for advice
and the person who bears the responsibility for uniformty in the
various voting systens in use throughout the state.” The district
court interpreted 8 31.005 as charging the Secretary wth
protection of wvoting rights in Texas and found the Secretary

responsi bl e for inspecting and validating proposed voting systens.

5Section 31.003 provides:

The secretary of state shall obtain and maintain
uniformty in t he appl i cation, oper ati on, and
interpretation of this code and of the election |aws
outside this code. In performng this duty, the
secretary shall prepare detailed and conprehensive
witten directives and instructions relatingto and based
on this code and the election |aws outside this code.
The secretary shall distribute these materials to the
appropriate state and | ocal authorities having duties in
the adm ni stration of these | aws.

6Secti on 31. 005 states:

(a) The secretary of state may take appropriate actionto
protect the voting rights of citizens of this state from
abuse by the authorities admnistering the state's
el ectoral processes.

(b) If the secretary determ nes that a person perform ng
official functions in the admnistration of any part of
the el ectoral process is exercising the powers vested in
that person in a manner that inpedes the free exercise of
a citizen's voting rights, the secretary may order the
person to correct the offending conduct. If the person
fails to conply, the secretary may seek enforcenent of
the order by tenporary restraining order or a wit of
i njunction or mandanus obtained through the attorney
general .

12



In sum the district court determned that "[t]he Secretary does
not afford blind voters and/or nobility inpaired voters an equal
opportunity to participate in, or benefit from the State's voting
program that is equal to that accorded voters who are not
di sabl ed. "

Title Il of the ADA provides that "[n]o qualified individual
wth a disability shall, by reason of such disability, be excluded
fromparticipation in or be denied the benefits of the services,
programs, or activities of a public entity, or be subjected to
di scrimnation by any such entity." 42 U S.C. § 12132. Thus, to
establish a violation of Title Il, the plaintiffs here nust
denonstrate: (1) that they are qualified individuals wthin the
meani ng of the Act; (2) that they are being excluded from
participation in, or being denied benefits of, services, prograns,
or activities for which the Secretary is responsible, or are
ot herwi se being discrimnated against by the Secretary; and (3)
that such exclusion, denial of benefits, or discrimnation is by
reason of their disability. The Secretary does not dispute that
the plaintiffs are qualified individuals within the neaning of the
ADA or that he is a public entity for purposes of the statute. The
Secretary, however, asserts that he has not denied the plaintiffs
the benefit of a program for which he is responsible.

In Bush v. Viterna, 795 F.2d 1203 (5th G r.1986), a class of
prisoners sued the Texas Conm ssion on Jail Standards under 42
US C § 1983, based upon county jail conditions that allegedly

violated the Constitution. The plaintiffs clained, under a theory
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of "supervisory liability," that the Conmssion's failure to
di scharge its state |lawinposed duties caused the constitutiona
vi ol ati ons. The plaintiffs argued that if the Conmm ssion had
followed its state |aw obligations to pronulgate regulatory
standards and enforce those standards, |ocal officials would have
ensured that conditions and activities in county jails did not
violate the Constitution.

We anal yzed the Comm ssion's state | aw duties, and found that
the Conm ssion's purpose was to renedy i nadequacies in county jail
conditions. W also concluded that the Comm ssion was required to
promul gate standards, but was nerely authorized to enforce those
standards by order or by filing suit agai nst nonconpl yi ng counti es.
ld. at 1205. We observed that when a federal right is deprived
t hrough state action, the court nust turnto state lawto determ ne
which state actor is legally responsible for the violation.
"States have virtually conplete freedom to decide who wll be
responsi bl e for such tasks, and therewith to determ ne who will be
held liable for civil rights violations that occur in the course of
carrying themout." Id. at 1209. W found that the Comm ssion
"sinply does not appear to have any state-inposed legal duty to
correct jail violations or nonconpliance that it becones aware of . "
ld. at 1208. Thus, we found that the prisoners did not state a
cl ai m agai nst the Conmm ssion under 8 1983.

The plaintiffs' claimin Bush is anal ogous to the plaintiffs'
claimhere that the Secretary has a duty to ensure conpliance with

the ADAwith regard to Texas el ections. Follow ng Bush, we | ook to

14



Texas |law to determ ne whether responsibility for the viol ations
the plaintiffs allege can properly be attributed to the Secretary.’
Review of the provisions of the Texas Election Code that
refer to the Secretary's role in elections reveals that nost give
discretion to the Secretary to take sone action. See, e.g., 8
31.005(a) (stating that the Secretary "may take appropriate action
to protect the voting rights of the citizens ... fromabuse ...");
§ 122.001(c) (noting that the Secretary "may prescribe additional
standards for voting systens ..."); 8§ 122.002 (providing that the
Secretary "may inspect at any tine ... a voting system..."); 8
122.003(a) (stating that the Secretary "may prohibit the use" of a
voting system that does not conply with applicable standards).
Provi sions nerely authorizing the Secretary to take sone action do
not confer a legal duty on himto take the contenplated action
See Nalle v. Taco Bell Corp., 914 S.W2d 685, 687 (Tex.App.1996,
wit denied) ("The word "may' neans possibility, perm ssion,
i berty, or power; it does not indicate a nmandatory
requi renent."). In the absence of such a duty, the Secretary

cannot be held responsible for a failure to exercise his

'During the bench trial, the district court received extensive
evi dence regarding the decentralized nature of the Texas el ection
system Specifically, although the Texas El ecti on Code desi gnates
the Secretary the chief elections official in Texas, the Secretary

does not conduct elections. Rat her, the state's 3,000 or so
political subdivisions run general and special elections, while the
political parties conduct primary elections. In addition, the
Secretary does not pick polling sites for elections. | nst ead,
counties and political subdivisions select the |ocation of polling
pl aces for general and special elections; county chairs of

political parties pick polling sites for primary elections. The
Secretary's approval isrequired only if a local party seeks to use
a site other than an avail abl e county-desi gnated polling place.

15



di scretion.

The Texas Election Code does contain sone provisions
requiring the Secretary to take action with respect to el ections.
Specifically, § 31.003 states that the Secretary

shall obtain and maintain uniformty in the application,
operation, and interpretation of [the Texas El ecti on Code] and
of the election laws outside this code. In performng this
duty, the secretary shall prepare detail ed and conprehensive
witten directives and instructions relating to and based on
[the Texas El ection Code] and the election laws outside this
code. The secretary shall distribute these materials to the
appropriate state and | ocal authorities having duties in the
adm ni stration of these |aws.

Moreover, 8 31.004 provides that the Secretary
(a) ... shall assist and advise all election authorities with
regard to the application, operation, and interpretation of
this code and of the election | aws outside this code.
(b) The secretary shall maintain an informational service for
answering inquiries of election authorities relating to the
admnistration of the election laws or the performance of
their duties.
Whet her these sections inpose a duty on the Secretary to ensure
conpliance with the ADA throughout Texas turns on whether the
phrase "election |l aws outside this code" includes the ADA
The Texas Code does not define "election laws," and we have

found no case construing this phrase.® Thus, we first ook to the

8n United States v. State of Texas, 422 F.Supp. 917, 921
(S.D. Tex. 1976), dism ssed, 430 F.Supp. 920 (1977), a three-judge
court held that the United States stated a cause of action agai nst
the Secretary for allegedly "permtt[ing] |ocal election officials
.. to apply different and nore stringent voter registration
standards" to certain black students in violation of the
Constitution and certain federal voting provisions. In so holding,
the court relied on a predecessor statute to 8 31.003 which
required the Secretary "to obtain and maintain uniformty in the
application, operation and interpretation of the election |aws."

Afewnonths | ater, though, the court deci ded that, under
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ordi nary, contenporary, common neaning of "election laws." See
Perrin v. United States, 444 U. S. 37, 42, 100 S.C. 311, 314, 62
L. Ed.2d 199 (1979) (noting that it is a "fundanental canon of
statutory construction ... that, unless otherw se defined, words
wll be interpreted as taking their ordinary, contenporary, conmmon
meani ng"). We think that the conmmon neaning of "election |aws" is
laws that specifically govern elections, rather than generally
applicable laws that may affect elections. If the Texas
| egi sl ature wanted 8 31.003 to cover the latter, we doubt that it
woul d have inserted the adjectival nodifier "election" directly
before the noun "law." By form ng an open conpound phrase such as

"el ection |aw, the Texas legislature neant "a conbination of
separate words that are so closely related as to constitute a
single concept."” Chicago Manual of Style 8 6.33 (14th rev. ed.
1993). An "election district,"” for instance, is not a district
devi sed for many functions, including elections; it is "adistrict

created for the purposes of elections.™ 5 Oxford English

Dictionary 116 (2d ed. 1989). Moreover, an "el ection board" is not

an agency that carries out all the responsibilities of a
muni ci pality, including elections; it is an agency "charged with
the conduct of elections.” Black's Law Dictionary 519 (6th
ed. 1990) .

Rai | road Comm ssi on of Texas v. Pullman Co., 312 U. S. 496, 61 S. Ct
643, 85 L.Ed. 971 (1941), it would abstain fromruling

on the case and thus dismssed the United States' conplaint.
Pull man requires a federal court to abstain when state law is
uncertain and a state court's clarification of state | aw m ght nake
a federal court's constitutional ruling unnecessary.

17



This anal ysis suggests that the ADA is not an election |aw.

First, the ADA does not include even a single provision
specifically governing el ections. On the contrary, the statute
never refers to elections. I ndeed, the statute only nentions

voting once, and that is in the "findings and purpose" section
This section, 42 U S. C 8§ 12101(a)(3), notes that "discrimnation
against individuals with disabilities persists in such critica
areas as enploynent, housing, public acconmopdations, education
transportation, conmunication, recreation, institutionalization
health services, voting, and access to public services...." The
mere nmention of the word "voting" here does not transformthe ADA
into an "election law." Such a tangential allusionis insufficient
to inpose on the Secretary the rather extraordinary duty of
ensuring that | ocal election officials interpret and apply the ADA
uniformy. Cf. Pennhurst State School and Hosp. v. Hal derman, 451
U.S 1, 19, 101 S. Ct. 1531, 1541, 67 L. Ed.2d 694 (1981) (expl ai ni ng
that "bill of rights" section of Developnentally D sabled
Assi stance and Bill of Rights Act, 42 U S. C 8§ 6010, "is sinply a
general statenent of "findings' and, as such, istoothinareedto
support the rights and obligations read into it by the court
bel ow').

Second, as a general civil rights statute, the ADA involves

every area of law.® If the ADA is construed as an "election | aw, "

The ADA's stated purpose is to elinmnate discrimnation
against disabled people and provide enforceable standards
addressing discrimnation against disabled people. 42 U.S.C. 8§
12101(b) (1), (2).

18



then it presumably could al so be called an enpl oynent | aw, housi ng
| aw, transportation |law, and so on. However, we do not think that
t he common, ordi nary neani ng of "election |aws" includes a | awthat
can be characterized in so many different ways. Rather, "election
| aws" only covers | aws that specifically relate to el ections, such
as the Voting Rights Act of 1965, 42 U.S.C. 88 1972-1973, or the
Voting Accessibility for the Elderly and Handi capped Act, 42 U. S. C
§ 1973ee-1.10

Third, if the Secretary is responsible for guaranteeing that
| ocal election officials conply with the ADA, then presumably he
woul d al so have a duty to warrant that these officials foll owevery
ot her general civil rights statute that could touch on el ections.
These statutes woul d i nclude, anong others, the Cvil Ri ghts Act of
1870, 42 U.S.C. 8§ 1981; the Cvil R ghts Act of 1871, 42 U S.C. 8§
1983; the Ku Klux Klan Act of 1871, 42 U. . S.C. 8§ 1983, 1985, and
1986; the Cvil R ghts Act of 1964, 42 U. S.C. 88 2000a, 2000d, and
2000e; the Education Amendnents of 1972, 20 U S.C. § 1681, the
Age Discrimnation Act, 29 U S.C. §8 623; the Indian Cvil Rights
Act of 1968, 25 U.S.C. 8§ 1301; and various anendi ng statutes such
as the Gvil R ghts Restoration Act of 1987, Pub.L. No. 100-259,
102 Stat. 28 (1988). In addition, the Secretary would need to
ensure that Jlocal election officials follow other generally

applicable | aws which could pertain to el ections, such as statutes

Note that "election laws" could very well apply to specific
el ection provisions that formpart of a nore general civil rights
statute. See, e.g., 42 U.S.C. 8§ 1971 (voting rights provisions of
the CGvil R ghts Act of 1964).
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dealing with littering, zoning, fire safety, and so on. W do not
believe that the Texas legislature intended § 31.003 to require the
Secretary to provide "detail ed and conprehensive witten directives
and instructions relating to and based on" these statutes, at |east
to the extent that they do not specifically pertain to el ections.

In sum we conclude that the phrase "election |aws outside
this code" only enconpasses laws that specifically govern
el ections, not generally applicable laws that m ght cover sone
aspect of elections. Thus, neither 8 31.003 nor § 31.004 inposes
a duty on the Secretary to ensure statew de conpliance with the ADA
by the political subdivisions that adm nister el ections in Texas. !

Two other provisions in the Texas Election Code place
responsibility on the Secretary for approval of voting systens and
equi pnent used in Texas el ections. Section 122.031 states that
"[b]lefore a voting systemor voting systemequi pnent may be used in
an election, the system and a unit of the equipnment nust be
approved by the secretary of state...." Section 122.038 provides
that the Secretary "shall approve the system or equipnment"” after
review ng reports on the systemor equi pnent prepared by desi gnat ed

exam ners and determning that it "satisfies the applicable

1The plaintiffs maintain that Deputy Assistant Secretary of
State Ann McGeehan "conceded" in her deposition that the ADAis an
"election law' for purposes of Texas Election Code § 31.003.
However, we review all issues of statutory interpretation de novo,
Vinson & El kins v. Conm ssioner of Internal Revenue, 7 F.3d 1235,
1237 (5th Gr.1993), and are not bound by the district court's
construction of a statute—tet alone a party's. Moreover, review of
McCGeehan's deposition testinony denonstrates that, rather than
conceding that the ADA is an "election |aw," MGeehan was unsure
whet her it was.
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requi renents for approval."”

The plaintiffs maintain that the Secretary has violated the
ADA because he has not approved equi pnent accessible to blind
voters. The plaintiffs construe 8§ 122. 031 and 122. 038 as obl i gi ng
the Secretary to take affirmative steps to solicit and approve
equi pnent that ensures a conpletely secret ballot for blind voters.
The plaintiffs do not, however, specify where in 88 122.031 and
122.038 they find this expansive duty, particularly in the absence
of any evidence that the Secretary has refused approval of voting
equi pnent that satisfies the plaintiffs' desires. The plaintiffs
assertion that a voting machine for blind voters exists does not
prove that the Secretary viol ated the ADA because the plaintiffs do
not allege—tet al one prove—that they presented any voting nachine
to the Secretary or that he failed to approve such a nachine.
Perhaps the plaintiffs could state a claimunder the ADA if they
denonstrated that the Secretary wongly refused to approve such
equi pnent after it was presented to himfor approval. However, the
record does not reveal that the Secretary has consi dered any voting
equi pnent that "satisfies the applicable requirenents"” and then
failed to permt it. As a result, the plaintiffs have not
denonstrated the Secretary's responsibility for the alleged ADA
vi ol ati ons.

Wth regard to nobility-inpaired voters, we note that §

43.034 of the Texas Election Code places responsibility for
accessibility of polling places to the elderly and physically

handi capped on t he "conm ssi oners court[s]" and the "governi ng body
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of each political subdivision that holds elections.” The district
court stated that 8§ 43.034 inposes a statutory duty on | ocal
political subdivisions, but that the statute is unclear about how
it is enforced. Wthout explanation, the district court concl uded
that it "is of the opinion that the final enforcer of this section
is the Secretary of State." Thus, the district court found that
the Secretary violated the ADA because sone buildings used as
polling places are not accessible to nobility-inpaired voters.

We disagree with the district court's concl usion. Section
43.034 directs local election officials, not the Secretary, to
ensure accessibility of polling places to elderly and physically
handi capped voters. However, since 8 43.034 is clearly an

"election law," we note that 8 31.003 commands the Secretary to
obtain and maintain uniformty in the application, operation, and
interpretation of 8 43.034. This neans that the Secretary has a
duty to maintain uniformty in the operation of a statute that
requires local election officials to ensure the accessibility of
pol I'i ng pl aces.

In this regard, the plaintiffs assert that |ocal election
officials inplenment § 43.034 differently and that the Secretary has
not issued "detailed and conprehensive witten directives and
i nstructions" suggesting that the officials adm ni ster that section
in a particular way. To allege an ADA viol ation, though, the
plaintiffs nmust al so maintain, anong other things, that they are

bei ng denied the benefit of a service for which the Secretary is

responsi bl e. Here, the service the Secretary has to performis
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obt ai ni ng the uniform operation of 8§ 43.034. While the plaintiffs
may receive a benefit fromthe accessibility mandate of § 43. 034,
they do not receive any benefit from the uniformty of this
mandat e. For instance, assune that I|ocal election officials
interpret the accessibility mandate differently. Sone officials
believe that 8 43.034 requires themto provide special scooters to
ferry handi capped voters fromthe parking lot to the polling pl ace;
ot hers disagree. The Secretary could carry out his duty under 8§
31.003 either by informng |ocal election officials that § 43.034
does not conpel the provision of special scooters or by directing
| ocal officials to offer such scooters. In other words, the
Secretary can ensure uniformty by acting either to increase or
decrease accessibility on the margin; wuniformty in and of itself
confers no benefit on the disabled. Thus, we determ ne that while
the Secretary has a state-inposed legal duty to ensure the
uniformty of the application, operation, and interpretation 8§
43.034, this uniformty—w thout nore—annot be a "benefit" to the
plaintiffs for purposes of the ADA and the alleged denial of
uni formty cannot be an exanple of discrimnation under the ADA
Accordingly, the Secretary cannot be held |iable for violation of
the ADA because sone polling places are inaccessible to
mobi lity-inpaired voters.

Finally, 8 35.105 of the ADA inplenenting regulations
requires a public entity to "[e]valuate its current services,
policies, and practices, and the effects thereof ... [and] proceed

to nmake the necessary nodifications." 28 C.F.R 8 35.105(a). The
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plaintiffs argue that the Secretary violated the ADA by failing to
perform this "self-evaluation." The plaintiffs maintain that
"[t]he Secretary's abject failure ... nost notably by failing to
prepare a self-evaluation plan, played a pivotal role in ensuring
that, as of the trial in this case, no efforts had been made in
Texas to adapt or invent voting systens that woul d provi de secrecy
of the ballot for voters who are blind...." The plaintiffs
describe § 35.105 as creating a "duty" on the part of the Secretary
"to take the initiative and explore, through all neans reasonably
avai l abl e, solutions to the discrimnation faced by voters who are
blind. "

Central to the plaintiffs' argunent here is the prem se that
8§ 35.105 requires the Secretary to evaluate the practices of every
el ectoral subdivision in Texas. W find such an interpretation of
the regul ati on unreasonable. To the contrary, we read § 35.105 as
merely requiring the Secretary to evaluate his departnent, an
eval uation the Secretary performed. |In fact, even the plaintiffs
counsel admtted before the district court that the Secretary
performed an internal self-evaluation

In sum the Secretary has no duty under either Texas |aw or
the ADA to take steps to ensure that local election officials
conply with the ADA. Wile the Secretary has a duty to approve
certain voting equipnent, the plaintiffs have failed to allege
facts suggesting a breach of that duty. In addition, while the
Secretary has a duty to maintain uniformty in the adm nistration

of 8 43.034 and arguably breached that duty, he could not have
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deni ed any benefit to the plaintiffs. Therefore, we determ ne that
the plaintiffs have failed to state a clai munder the ADA agai nst
the Secretary.
11
Based on the foregoing, we REVERSE the judgnent of the
district court and RENDER judgnent in favor of the Secretary of

State of Texas.
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