REVI SED

UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 96-50642

M CHAEL LEE LOCKHART,
Peti ti oner- Appel | ant,
VERSUS

GARY JOHNSON, Director, Texas Departnent of
Crimnal Justice, Institutional D vision,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

January 9, 1997
Before DAVIS, JONES and DUHE, Circuit Judges.
DAVIS, G rcuit Judge:

M chael Lee Lockhart, a Texas death row inmate, seeks a
certificate of probable cause (CPC) or a certificate of
appeal ability (COA) to challenge the district court's dism ssal of
hi s habeas petition. Because Lockhart has not made a substanti al
show ng of the denial of a constitutional right, we deny the COA

| .
A
Lockhart was indicted in Jefferson County, Texas, for the

capital nmurder of Police Oficer Paul Hulsey, Jr., in Beaunont,



Texas. Upon an agreed notion, venue was transferred to Bexar
County, Texas. Lockhart was tried before a jury upon a plea of not
guilty, and in Cctober 1988, the jury found himguilty of capital
mur der . Fol l owi ng a separate punishnent hearing, the sane jury
answered affirmatively the three special issues submtted pursuant
to former Article 37.071(b) of the Texas Code of Crimnal
Procedure. The trial court then sentenced Lockhart to death.
Lockhart directly appeal ed his conviction and sentence to the
Texas Court of Crim nal Appeals, which affirnmed the conviction and

sentence in Decenber 1992. Lockhart v. State, No. 70734 (Tex.

Crim App. Dec. 2, 1992).! Lockhart then petitioned the United
States Suprene Court for wit of certiorari, which was denied in

Cct ober 1993. Lockhart v. Texas, 114 S.Ct. 146 (1993).

In July 1993, the trial court schedul ed Lockhart's execution
for Novenber 23, 1993. Six days before his schedul ed executi on,
Lockhart filed in the trial court a pro se request for appointnent
of counsel and notion for stay of execution. The trial court
deni ed Lockhart's requested stay. The Texas Court of Crimna
Appeal s affirnmed the trial court's denial of a stay on the ground
that no colorable claimfor habeas relief had been asserted and,
therefore, the trial court's jurisdiction to enter a stay had not

been invoked. Ex parte Lockhart, 868 S.W2d 346, 349 (Tex. Crim
App. 1993).

! A portion of the opinion was published. Lockhart v. State,
847 S.W2d 568 (Tex. Crim App. 1992).
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In Novenmber 1993, Lockhart filed a pro se notion for
appoi ntnent of counsel and a request for stay of execution in the
US Dstrict Court. The district court granted a stay of
execution and appointed counsel. Counsel then filed a habeas
petition. The Director filed his answer and notion for summary
judgnent and petitioner responded to the Director's notion. I n
July 1996, the district court granted the Director's notion for
summary judgnent and deni ed habeas relief.

I n August 1996, the trial court schedul ed Lockhart's execution
for Septenber 10, 1996. Lockhart then filed a notice of appeal,
along with an application for certificate of probable cause to
appeal and a notion to stay his execution pending appeal. e
stayed Lockhart's execution pending this appeal.

B

On March 22, 1988, Beaunont Police Oficer Paul Hul sey, Jr.
saw appel lant driving a red Corvette with a Florida |icense plate
i n Beaunont, Texas. O ficer Hul sey saw that appell ant's passenger
was a | ocal drug dealer. Wen appellant saw the officer, he sped
away. O ficer Hul sey gave chase, but was unable to catch him
Later that evening, Oficer Hul sey spotted appellant's red Corvette
in a notel parking lot and learned that he was in the notel
O ficer Hulsey went to appellant's notel roomto arrest him and
Lockhart shot O ficer Hul sey.

According to Lockhart's statenent to police, when Oficer
Hul sey entered Lockhart's room Lockhart knew Hul sey did not have

a backup and he planned to get his gun and "get the drop on" the



of ficer. Hul sey apparently saw Lockhart's gun, because Hul sey
ordered Lockhart to put his hands on the wall. Lockhart responded,
"Way?" and Hul sey said "you have a gun." Lockhart continued to
argue with Hul sey. Hulsey then unhol stered his gun and Lockhart
conplied with his denmand to place his hands on the wall. However,
Lockhart placed his hands on the wall next to a mrror enabling him
to see Hul sey's actions. Wen Hul sey wal ked up behi nd Lockhart and
| owered his gun to put it in his holster,? Lockhart turned and hit
Hul sey in the face. A fight ensued, and Hul sey's gun di schar ged.
Lockhart, who had nanaged to obtain his gun in the struggle, shot
Hul sey and then, after a brief tinme, he shot Hul sey again. Hul sey
"begged" Lockhart not to shoot anynore. Lockhart grabbed his keys
and noney and left the room

On August 18, 1988, after his trial had been proceeding for
about two weeks, Lockhart was taken to the courtroom after |unch
and was uncuffed as usual. Lockhart bolted for the wi ndow in the
third-floor courtroomand dove through it. Lockhart was captured
shortly afterwards and taken to a | ocal hospital to be treated for
his injuries.

1.
A

Lockhart raised fifteen clains in the district court but he

only raises challenges in this court to the district court's

rejection of three of his clains. Two of the clains the petitioner

2 As Lockhart was telling this, he reiterated that this was
how Hul sey "really fucked up."



presents to us were expressly rejected by the Texas Court of
Crim nal Appeals on direct appeal. That court found no nerit to
Lockhart's argunent that he was denied a fair trial when the trial
court inpermssibly had him shackled and handcuffed during the
trial. The Texas Court of Crimnal Appeals also denied relief to
Lockhart on his claim that the trial court erred in granting
Lockhart's request to | eave the courtroomduring a portion of the
voir dire exam nation

Lockhart presents a third claimto this court that has never
been presented to the state court, and the Director has wai ved the
exhaustion requirenent. This claimis predicated on the fact that
Lockhart's counsel--or his lawfirm-was actively representing the
trial judge in an unrelated civil action. Lockhart argues that his
trial counsel was ineffectiveinfailing to either provide himwth
conflict-free representation, nove for the recusal of the tria
judge, advise Lockhart of the ongoing nature of counsel's
representation of the trial judge, or offer to wthdraw from
petitioner's representation. We consi der bel ow our standard of
review for Lockhart's clains and apply that standard to those
cl ai ns.

B
This court in Drinkard v. Johnson, 97 F.3d 751 (5th Cr.

1996), concluded that 88 102 and 104 of the Anti-Terrorism and
Effective Death Penalty Act (AEDPA) applied to pending habeas
cases. See also Miore v. Johnson, No. 95-20871, slip op. at 997-

999 (5th Cir. Dec. 6, 1996) (explaining retroactive effect of



AEDPA) . Section 1043 (to be codified at 28 U S. C. 8§ 2254(d))

provi des:
(d) An application for a wit of habeas corpus on
behal f of a person in custody pursuant to the judgnment of

a State court shall not be granted with respect to any

claimthat was adjudicated on the nerits in State court

proceedi ngs unl ess the adjudication of the claim-
(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or
(2) resulted in a decision that was based
on an unreasonabl e determ nation of the facts
in light of the evidence presented in the
State court proceedi ng.

Interpreting that section in Drinkard, we concluded that
subsection (d)(2) of § 2254 applied to a state court's factua
determ nations. W concluded that this subsection "permts federal
court relief if the state court adjudication of the claim‘resulted
in a decision that was based on an unreasonabl e determ nation of
the facts in light of the evidence.’" Drinkard, 97 F.3d at 767
(quoting 8§ 2254(d)). W held that subsection (d)(1) governed our
review of questions of |aw and m xed questions of |law and fact.
The first clause of this subsection permts a federal court to
grant habeas relief for legal error only if it determnes that a
state court's decision rested on a legal determ nation that was
"contrary to. . . clearly established federal | aw as determ ned by
the Suprenme Court." 1d. at 768. Wen reviewing a m xed question
of law and fact, "a federal court nmay grant habeas relief only if

it determines that the state court decision rested on "an



unreasonabl e application of clearly established federal |aw as
determ ned by the Suprene Court" to the facts of the case. |1d.
C.

The Texas Court of Crim nal Appeals rejected, on the nerits,
Lockhart's argunents that the trial court erred in allowng
Lockhart to be handcuffed and shackled in the presence of the jury
and in allow ng Lockhart to | eave the courtroomduring part of the
voir dire.

Wth respect to Lockhart's first claim restraining a
di sruptive defendant does not offend any clearly established
Suprene Court precedent. On the contrary, the Suprene Court has
expressly held that the use of such visible restraints is

appropriate under certain circunstances. See lllinois v. Allen,

397 U. S. 337, 343-44 (1970). The decision to restrain an
obstreperous defendant with visible restraints lies within the
sound discretion of the trial judge. Id. The Texas Court of
Crim nal Appeal s reasonably concluded that the trial court did not
abuse its discretioninvisibly restraining Lockhart. Lockhart had
previously attenpted a dari ng escape fromthe courthouse by bolting
and diving through a closed third story window. Also, the trial
court heard testinony that Lockhart had threatened to cause troubl e
for the deputies who escorted himto and fromcourt. Additionally,
Lockhart reacted to a ruling during a pretrial hearing by standi ng
up and yel ling obscenities and resisting the efforts of officersto
control him and renove him from the courtroom Thus, the Texas

Court of Crimnal Appeals' resolution of this claimdoes not offend



any clearly established Suprene Court precedent. Neither does its
application of the law to the facts of this case represent an
unreasonabl e application of that law. Lockhart has failed to nake
a substantial showi ng of the denial of a constitutional right with
respect to this claim

W now turn to Lockhart's claim that the trial court
i nperm ssi bly conducted voir dire outside his presence. The trial
court permtted Lockhart to l|leave the courtroom only after an
i nsi stent request by Lockhart to do so. The state court found that
Lockhart was physically capable of remaining in the courtroom but
voluntarily waived his right to be present.

Lockhart points to no clearly established Suprenme Court
precedent that prohibits crimnal defendants from voluntarily
wai ving their presence during the jury sel ection process. Assum ng
that Suprenme Court precedent exists which requires the state to
permt a defendant who w shes to do so to be present during jury
selection, here the defendant voluntarily left the courtroom
knowing that he had the right to remain. The state court's
rejection of Lockhart's clai munder these circunstances is not an
unreasonabl e application of the law to the facts. W are al so
per suaded that Lockhart has failed to make a substanti al show ng of
the denial of a constitutional right with respect to this claim

D.

Lockhart asserts finally that his counsel provided ineffective

assi stance because he had a conflict of interest in representing

Lockhart when his counsel's law firm also represented the tria



judge in an unrelated civil action. As stated above, this claim
was not presented to the state court, and the Director has wai ved
t he exhaustion requirenent. Consequently, the AEDPA s provision
altering our standard of review, when the petitioner's claim has
been adj udicated on the nerits by a state court, has no application
tothis claim The district court rejected this claimas a matter
of law. W reviewthe district court's |egal concl usions de novo.

Lockhart argues that his counsel's conflict of interest resulted
in himreceiving ineffective assistance of counsel in a nunber of
respects. He argues that counsel failed to provide him with
conflict-free representation, to seek the disqualification of the
trial judge, advise him of the nature of defense counsel's
representation of the trial judge, or to withdraw from his
representation. Lockhart argues that his trial counsel's failure
to provide conflict-free representation created a per se conflict

of interest under Cuyler v. Sullivan, 446 U S. 335 (1980).

As the district court observed, we have not read Cuyler this
br oadl y. In Beets v. Scott, 65 F.3d 1258 (5th Cr. 1995) (en

banc), cert. denied 116 S. C. 1547 (1996), our en banc court

determ ned that Cuyler is primarily reserved for the circunstance
where counsel represents nultiple clients wth conflicting
interests. W concluded that a petitioner asserting ineffective
assi stance of counsel clains predicated on sone other conflict of
interest nust ordinarily satisfy both prongs of the test set forth

in Strickland v. Wshington, 466 U S. 668, 687 (1984). As in

Beets, if we assune arguendo that petitioner's trial counsel



breached sone duty to Lockhart by continuing to represent himwhile
counsel's firm was representing the trial judge in an unrel ated
civil matter, that breach does not establish a per se violation of
petitioner's Sixth Amendnent right to effective assistance. To

warrant federal habeas relief under Strickland, petitioner nust

denonstrate error by counsel that fell bel ow an objective standard
of reasonableness and that this error prejudiced his case. To

establish the prejudice prong of Strickland, petitioner nust show

a reasonabl e probability that counsel's error changed the result of

thetrial. Strickland, 466 U S. at 687, 694. W agree with the

district court that Lockhart denonstrated no basis for a finding of
prej udi ce. Petitioner does not specify any decision by defense
counsel which was affected by his firms representation of the
trial judge on an unrelated matter. He also fails to cite any
| egal authorities on which counsel could have based a notion to
disqualify the trial judge. In sum petitioner fails to all ege any
steps his counsel took or failed to take as a result of this
relationship that affected his defense. Because petitioner failed
to allege facts fromwhich a factfinder could infer that he was
prejudiced fromthe relationship between the trial judge and his
counsel's law firm the district court <correctly rejected
Lockhart's ineffective assistance of counsel cl ains.
L1,
For the reasons stated above, we conclude that Lockhart has

not made a substantial showing of the denial of a constitutiona
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right. We therefore deny the certificate of appealability and

vacate the stay of execution we entered earlier.
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