IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50658

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
CARLOS LI GHTBOURN
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas, El Paso

June 4, 1997
Before JOLLY, DUHE, and EMLIO M GARZA, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Carlos Lightbourn pled guilty to conspiracy to possess
marijuana with intent to distribute. He was sentenced as a career
of fender to a 200-nonth term of inprisonnent and a five-year term
of supervised rel ease. Lightbourn appeals his sentence. He argues
t hat he was erroneously sentenced as a career offender, contrary to

our holding in United States v. Bellazerius, 24 F.3d 698 (5th Cr

1994). In the alternative, Lightbourn argues that his sentence is
in violation of the Ex Post Facto C ause of the Constitution. W
find no error in the sentence and affirm
I
At his rearrai gnnent, Lightbourn agreed to the foll ow ng basic

facts. On Novenber 1, 1995, he net with an undercover DEA agent in



El Paso for the purpose of collecting $60, 000 cash owed to hi mfrom
a previous drug transaction. Li ght bourn had supplied over 300
pounds of marijuana to John Bennett, Jr. in July 1995 and believed
the agent to be an enpl oyer of Bennett who woul d supply the noney
because Bennett was already in custody for the conspiracy.

During the neeting, the DEA agent asked Lightbourn to direct
himto a particul ar warehouse where the marijuana had been | oaded
in order to ensure that Lightbourn was indeed involved in the
conspiracy. On the trip to the warehouse, the agent inforned
Li ght bourn that he had only $43,000 in cash and would return 75
pounds of the marijuana to nmake up the difference. Li ght bourn
agreed to this arrangenent and was told that the marijuana was in
the agent’s car at the original neeting |ocation.

The two nmen returned to the neeting |ocation and Lightbourn
introduced the agent to Stephen Bosworth, who was sitting in
Li ght bourn’s car. Lightbourn and Bosworth then di scussed the best
met hod for obtaining and transporting the marijuana and finally
concluded that they would take the cash and return later, in a
different car, to retrieve the marijuana.

Li ght bourn and Bosworth then agreed to foll owthe DEA agent to
a nearby hotel to get the cash. Upon arrival, the agent gave a
pre-arranged arrest signal and Lightbourn and Bosworth were
arrest ed.

Li ght bourn’ s present enci ng report recomended t hat t he career-

of fender sentence enhancenent be applied because the instant



of fense was a felony controll ed-substance offense and Lightbourn
had two countable prior felony controlled-substance conspiracy
convictions.! Lightbourn objected to this recomendation, relying

on United States v. Bellazerius. In his supplenental objections,

he argued that to sentence himas a career offender would viol ate
the Ex Post Facto C ause. The district court overruled both
obj ecti ons and sentenced Li ghtbourn as a career offender under the
gui del i nes. ?
|1
A
Li ght bourn was sentenced as a career offender under the
authority of 8 4B1.1 of the 1995 version of the Sentencing

Gui del i nes.? The district court applied this section because

ILightbourn also had a third previous felony conspiracy
convi ction, but, because of the age of the conviction, it was not
used in determning his crimnal history category or his career
of f ender status.

2The district court adopted the factual findings and gui deline
application stated in the PSR with a m nor factual exception and
wth the exception of granting a three-level reduction for
acceptance of responsibility instead of the proposed two-Ievel
reducti on.

3Section 4B1.1 reads, in relevant part,

A defendant is a career offender if (1) the
def endant was at |east eighteen years old at
the time of the instant offense, (2) the
i nstant offense of conviction is a felony that
is either a crime of violence or a controlled
subst ance offense, and (3) the defendant has
at least two prior felony convictions of
either a crime of violence or a controlled
subst ance of f ense.



Li ght bourn was convicted of a felony controll ed substance offense
and because he had two previous convictions for felony controlled
substance of fenses. See U. S. Sentencing Cuidelines Manual 8§ 4Bl1.1
(1995). All three relevant convictions were convictions for
participation in drug conspiracies.

Li ght bourn contends that, in the light of this court’s ruling

in Bellazerius, 8 4Bl1l.1 does not apply to his case. In

Bel | azerius, a panel of this court found that § 4Bl.1 was

explicitly enacted to carry out the mandate of 28 U.S.C. § 994(h),*
whi ch requi red enhanced sentences for certain of fenses but did not

enconpass drug conspiracies. See Bellazerius, 24 F.3d at 700-02

(citing US. Sentencing Quidelines Manual 8§ 4Bl1.1 Background
Comrentary (1994)). The panel therefore concluded that the
Sentenci ng Conmm ssion acted beyond the scope of the authority
granted by 28 U.S.C. 8 994(h) when it included drug conspiracies in
the list of offenses that trigger career offender status. The

Bel | azerius court held that conspiracies could not be wused in

determning whether a sentence should be enhanced under the

secti on. Id. at 701-02.

428 U.S.C. 8§ 994(h) requires the Commi ssion to promul gate
gui delines setting the termof inprisonnent at or near the nmaxi mum
authorized termif a defendant over the age of 18 is convicted of
afelony that is a crinme of violence or that is a drug of fense set
out in three enunerated statutes (not including the statute
violated by Lightbourn) and if the defendant has two previous
of fenses neeting the sane criteria.



I f the | aw had remai ned unchanged, then clearly, in this drug
conspiracy conviction, we would be bound by our decision in

Bel | azeri us. After the decision was rendered, however, the

Sent enci ng Comm ssi on anended t he Background Commentary to 8§ 4B1. 1.
This anmendnent is known as anendment 528 and becane effective
Novenber 1, 1995. It altered the statement of the source of
authority for 8§ 4B1.1 fromstrict reliance on 28 U.S.C. § 994(h) to
reliance upon the “general guideline pronulgation authority” found
in28 U S.C §8994(a)-(f). See United States Sentencing Guidelines
Manual 8§ 4Bl1.1 Background Commentary (1995).° The Bellazerius

court was fully aware of the proposed anendnent and expressly noted
its pending passage in support of its conclusion that the
guideline, inits pre-anendnent state, did not reach the defendant

in the case. Bel |l azerius, 24 F.3d at 702. Mbreover, in

Bel | azerius, we noted that

SAmendnent 528 specifically changes the background conmmentary
to section 4B1.1 to state that the guideline

inplements [the] directive [of 28 US. C 8§
994(h)], wth the definition of a career
of fender tracking in large part the criteria
set forth in 28 U S C. 8§ 994(h). However, in
accord with its general guideline promnul gation
authority under 28 U S.C. § 994(a)-(f), and
its anmendnent authority under 28 U S. C 8§
994(0) and (p), the Comm ssion has nodified
this definition in several respects to focus
nmore precisely on the class of recidivist
offenders for whom a Jlengthy term of
inprisonment is appropriate and to avoid
“unwarranted sentencing disparities anong
defendants with simlar records who have been
found guilty of simlar crimnal conduct.”



Pursuant to its authority under section 994(a)-(f), the
Comm ssion could have conducted an analysis that found
that certain offenders outside the reach of section
994(h) warranted the sanme puni shment as section 994(h)
career offenders. Instead of so doing, it mstakenly
interpreted section 994(h) to include convictions for
drug conspiracies. W cannot uphold a guideline on the
basis of authority on which the Conm ssion did not rely
at the time of promnulgation. Because the Conmm ssion
promul gated section 4Bl1.1 under the authority of 28
US.C 8 994(h), it is invalid to the extent that its
scope exceeds the reach of that section of the statute.

ld. The anendnent to the sentencing guidelines speaks directly to
this point and effectively elimnates the concerns of the

Bel | azerius Court.®

The anended version of 8§ 4B1.1, as noted, draws its authority
fromthe general guideline pronulgation powers found at 28 U. S. C
8§ 994(a)-(f) andis not limted to the enunerated of fenses found at
28 U S.C. 8§ 994(h). The Sentencing Conmm ssion has now |awful |y
i ncluded drug conspiracies in the category of crinmes triggering
classification as a career of fender under 8 4Bl1.1 of the Sentencing
CGuidelines. W therefore affirmthe district court’s finding that
Li ght bourn was a career offender, subject to sentence enhancenent.

B

Li ght bourn next contends that the application of the anended
version of 8§ 4B1.1 violates the Ex Post Facto C ause because his
participation in the conspiracy ended prior to the Novenber 1,

1995, effective date of the anmendnent. This argunent is wthout

6See also United States v. Price, 990 F.2d 1367 (D.C. Cir.
1993) .




merit. Li ght bourn was arrested on Novenber 1, 1995, when he
engaged in the crim nal conduct discussed above. This conduct was
clearly in furtherance of the drug conspiracy.

The PSR effectively shows: (1) that there was an agreenent
bet ween two or nore persons to violate the narcotics |aws; (2) that
Li ght bourn knew of the conspiracy and intended to join it; and (3)
that Lightbourn voluntarily participated in the conspiracy. See

United States v. lnocencio, 40 F.3d 716, 725 (5th Gr. 1994).

Furthernore, Lightbourn never effectively wthdrew from the

conspiracy. See United States v. Caicedo, 103 F.3d 410, 412 (5th

Cr. 1997). Finally, it is of no consequence that Bosworth was not

convicted of conspiracy. See United States v. Klein, 560 F.2d

1236, 1242 (5th Gr. 1977).

We find that on Novenber 1, 1995, Lightbourn was acting in
furtherance of the drug conspiracy and therefore hold that the
application of the anmended version of 8 4B1.1 does not violate the
Ex Post Facto Clause of the United States Constitution.

11

I n conclusion, the anendnent to the Background Commentary of

8§ 4Bl1.1 abrogates the concerns expressed by this court 1in

Bel | azerius and allows convictions for drug conspiracies to be

included in the determ nation whether career offender status is
war r ant ed. Lightbourn falls within the scope of the anended
guideline. The district court therefore did not err in sentencing

him as a career offender. Furt hernore, because he engaged in



actions related to the conspiracy on the effective date of the
amendnent, there is no violation of the Ex Post Facto C ause. The
sentence i nposed by the district court is therefore

AFFI RMED



