IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50669

Rl CKY LEE GREEN,
Peti ti oner- Appel | ant,
VERSUS
GARY L. JOHNSON,
Director, Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

June 27, 1997

Before SM TH, DeMOSS, and PARKER, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

Ri cky Green appeals the denial of his petition for a wit of
habeas corpus filed under 28 U S C. 8§ 2254 (West Supp. 1997).
Concl uding that Green has failed to nmake a substantial show ng of
the denial of a federal right, we deny him a certificate of

probabl e cause (“CPC’) and vacate the stay of execution.

In April 1986, G een was charged with the capital nurder of



Steven Fefferman. Follow ng his arrest, G een provided the police
wth a statenment concerning his relationship with Fefferman.
According to G een, he had net Fefferman on the eve of the nurder
at Casino Beach, an area known to be frequented by honbsexuals.
After a sexual encounter with Fefferman, G een dropped off his car
at his own hone and proceeded to Fefferman’s hone, where the two
drank sone beer and agai n engaged in sexual activity. After Geen
convinced Fefferman to allowhimto tie Fefferman to the bed, G een
st abbed Fefferman several tines. Before | eaving Fefferman’ s house,
Green sexual |y mutil at ed Fefferman, ransacked t he bedroomin search

of noney, and left in Fefferman's car.

.

Following a jury trial,! Green was convi cted of capital nurder
and sentenced to death in Septenber 1990. During the sentencing
phase, the court admtted evidence of three other murders to which
Green had confessed, which nurders also involved beatings and
mutilation of genitalia simlar to those surroundi ng the Fefferman
murder, and also Geen’s stalking a seventeen-year-old girl and
assaulting two teenage boys.

Green was represented during pre-trial by court-appointed
counsel Jeff Kearney and Suzie Johnson. Foll ow ng a change of

venue, Kearney w thdrew and was replaced by David Bays. A third

1 Al'though Green was indicted originally in Tarrant County, Texas, in the
Northern District of Texas, the case was transferred, at Geen's request, to
Travis County, Texas, in the Western District of Texas. Following the trial,
venue was transferred back to Tarrant County.
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attorney, Kenneth Houp, also was appointed to assist in the pre-
trial proceedings, although his role ended wwth the conpl etion of
jury selection. Geen was represented throughout the trial by Bays
and Johnson, on direct appeal by Johnson and Danny Burns, and on
his first state habeas application by Robert Ford.

G een’s conviction and sentence were affirmed on direct
appeal. See Geen v. State, No. 71,170 (Tex. Cim App. Dec. 9,
1992) (en banc) (unpublished). The Court of Crim nal Appeals |ater
denied Green’s application for habeas relief. See Ex Parte G een,
No. 26,331-01 (Tex. Crim App. Apr. 19, 1994) (en banc) (per
curianm.

I n Septenber 1994, Geen filed, inthe United States District
Court for the Northern District of Texas, a pro se notion for
appoi ntment of counsel to file a federal habeas petition pursuant
to 28 U S.C. § 2254 and for a stay of execution. After the court
granted Green perm ssion to proceed in forma pauperis and appoi nted
counsel, Geen filed a notion to withdraw his pro se pleading on
the ground that jurisdiction lay properly in the Western District
of Texas.

Also in Septenber 1994, Geen filed a second state habeas
petitionin the Tarrant County trial court, which petition was al so
denied by the Court of Crimnal Appeals. See Ex Parte G een,
No. 26,331-02 (Tex. Crim App. Cct. 3, 1994) (en banc) (per
curiam). Concurrently with that denial, Geen filed a notice of
voluntary dismssal of the Northern District habeas proceeding

pursuant to FED. R CQv. P. 41(a)(1l), and filed a new petition in



the Western District.

The Western District petition was transferred to the Northern
District, the situs of the indictnent, which transfer the Northern
District concluded was proper under Dobard v. Johnson, 749 F.2d
1503 (11th Cr. 1985). On appeal we reversed, concluding that,
pursuant to Gosch v. Collins, 20 F. 3d 1170 (5th Cr.) (per curiam,
jurisdictionlay inthe Western District. See Inre Geen, 39 F. 3d
582 (5th Cir. 1994).

In the Western District, Geen asserted thirteen grounds for
habeas relief, each of which had been exhausted in state court
either on direct appeal or through the state post-conviction
process. In July 1996, the district court reviewed de novo and
adopted the findings of the nagistrate judge to grant the state’s
summary j udgnent notion and to deny Green’ s habeas petition. G een
filed his application for a CPC in August 1996. The district
court, construing the CPC application as an application for a
certificate of appealability (“COA”), denied the application in
Sept enber 1996.

L1l

A
As a threshold nmatter, we nust determne whether the
Antiterrorism and Effective Death Penalty Act (“AEDPA’) of 1996,
Pub. L. No. 104-132, 110 Stat. 1214 (1996), governs the instant
appeal . Al t hough we have held previously that the standards of

review set forth in the AEDPA apply to all habeas petitions that



were pending on April 24, 1996, the date on which the President
signed the bill into law, see Drinkard v. Johnson, 97 F.3d 751,
764-66 (5th Cr. 1996), we now nmust conclude otherwise in |ight of
Li ndh v. Murphy, No. 96-6298, 1997 W. 338568 (U.S. June 23, 1997).

Anong ot her things, the AEDPA anends 8§ 2244 and 88 2253-2255
of chapter 153 of title 28 of the United States Code, the
provi sions that govern all habeas proceedings in federal courts.
See 110 Stat. 1217-21. The AEDPA also creates, for habeas
proceedi ngs against a state in capital cases, a new chapter 154
wth special rules favorable to the state, but applicable only if
the state opts in by agreeing to provide for the appointnent of
post -convi ction counsel in state habeas proceedings. See 110
Stat. 1221-26.

Whereas the anendnents to chapter 153 do not contain an
effective date, the AEDPA provides expressly that the new
chapter 154 “shall apply to [state capital] cases pending on or
after the date of enactnment of this Act.” 110 Stat. 1226. I'n
Li ndh, the Court construes “this provision of 8 107(c) . . . as
indicating inplicitly that the anendnents to chapter 153 were
assuned and neant to apply to the general run of habeas cases only
when those cases had been filed after the date of the Act.”
1997 W 338568, at *4.

As we have already noted, anended 8§ 2254(d) (in chapter 153

but applicable to chapter 154 cases) governs standards

affecting entitlenent to relief. I f, then, Congress was
reasonably concerned to ensure that chapter 154 be applied to
pendi ng cases, it should have been just as concerned about
chapter 153, wunless it had the different intent that the

|atter chapter not be applied to the general run of pending
cases.



Not hi ng, indeed, but a different intent explains the
different treatnent.

ld. at *5.

As we have stated, chapter 154 is apposite to capital cases
only where states have elected to opt in and have qualified to
participate by neeting the requirenents of § 107. Because the
State of Texas has not yet qualified for the expedited procedures
gover ni ng habeas petitions in capital cases, see Carter v. Johnson,
110 F. 3d 1098, 1104 (5th Cr. 1997), chapter 154 does not apply to
the instant case.? Thus, in light of Lindh's explication that “the
negative inplication of § 107(c) is that the new provisions of
chapter 153 generally apply only to cases filed after the act,”
1997 W 338568, at *8, and given that Geen filed the instant
petition before the April 24, 1996, effective date of the AEDPA we

apply pre- AEDPA habeas |law to his clains.

B
Before the advent of the AEDPA, a petitioner could not appeal
a district court’s ruling on a habeas petition that concerned
detention arising fromstate court proceedi ngs unless a district or
circuit judge issued a CPC. 28 U S.C. 8§ 2253; see also Baldree v.
Johnson, 99 F. 3d 659, 660 (5th Gr. 1996), cert. denied, 117 S. C
1489 (1997). To obtain a CPC, the petitioner nust make a

“substantial showng of a denial of [a] federal right.” Barefoot

2 Carter, Drinkard, and the rest of the post-Drinkard AEDPA progeny
presumably remain precedent in this circuit post-Lindh to the extent that they
interpret the provisions of the AEDPA and do not conflict with Lindh's concl usion
that the chapter 153 anendnents do not apply retroactively.
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v. Estelle, 463 U. S. 880, 893 (1983) (internal quotes and citation
omtted). Such a show ng requires a denonstration “that the i ssues
are debatabl e anong jurists of reason; that a court could resolve
the issues in a different manner; or that the questions are
adequate to deserve encouragenent to proceed further.” 1d. at 893
n. 4.

Section 102 of the AEDPA anended 28 U. S.C. § 2253 to require
that a petitioner obtain a COA. See 28 U S.C. 8§ 2253(c)(1)). A
COA may be issued only where the applicant has nmade a “substanti al
show ng of the denial of a constitutional right.” 28 U S.C 8
2253(c)(2). Notw thstanding the slightly different wordi ng bet ween
t he pre- AEDPA and t he anended § 2253, we have noted previously that
the AEDPA was intended to codify the Barefoot standard and thus
t hat the standard governing the i ssuance of a COA requires the sane
show ng as that for obtaining a CPC. See Drinkard, 97 F. 3d at 756.
Nonet hel ess, because G een’s habeas petition was filed with the
district court before April 24, 1996, Lindh conpels that we review

his petition for a CPC under the pre-AEDPA jurisprudence.

Under the pre-AEDPA standards, state court findings are
entitled to a presunption of correctness unless, anong other
things, the petitioner denonstrates that the state courts failed to
resolve the clains on the nerits. See Livingston v. Johnson,
107 F. 3d 297, 302 (5th G r. 1997). Because Green argues that the
state failed so to adjudicate his clains, we nust determne

initially whether a state court has di sposed of Geen’s clains on



the merits.?

Green argues that the state habeas courts’ “perfunctory
di sposition” is not aresolution on the nerits because, he all eges,
the petitions were denied without an evidentiary hearing* “and
W thout reference to any factual or legal issue presented.”
According to Geen, the resolution-on-the-nerits prerequisite is a
proxy for the quality of the | egal process of resolving a dispute;
the court’s treatnent of the petitions nust evince a “careful
consideration of the constitutional clains” and a thorough and
meani ngf ul substantive eval uation of the cl ains.

We disagree both with Geen’s proffered construction of the
merits inquiry and with his contention that the state courts did
not adj udi cate his habeas clainms on the nerits. “Resolution on the
merits” is atermof art in the habeas context that refers not to
the quality of a court’s review of clains, but rather to the
court’s di sposition of the caseSSwhet her substantive or procedural.
See Preston v. Maggio, 705 F.2d 113, 116 (5th Cr. 1983). W nust
i nquire, on a case-by-case basis, whether a resolution was on the
merits, considering the followng factors: (1) what the state
courts have done in simlar cases; (2) whether the history of the

case suggests that the state court was aware of any ground for not

3 Green argued originally that, under the AEDPA jurisprudence, his claim
has not been “adjudicated on the nerits” and t hus was not anenable to state court
def erence. Because Lindh requires that we construe his habeas petition under
pre- AEDPA |law, we treat his “adjudication on the nerits” argunent as one
chal l enging the sufficiency of the nerits resolution of his petitions in state
court, pursuant to the forner 28 U.S.C. § 2254(d)(1) & (2).

4 W consistently have upheld the validity of paper hearings in state
habeas proceedi ngs. See Livingston, 107 F.3d at 303.
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adjudicating the case on the nerits; and (3) whether the state
courts’ opinions suggest reliance upon procedural grounds rather
than a determ nation of the nerits. See id.

A careful review of the state courts’ opinions denying G een
habeas relief reveals that his clainms were in fact di sposed of on
the nerits. |In denying Geen's first state habeas petition, the
Court of Crim nal Appeals acknow edged that he presented “fourteen
(14) allegations in which he challenges the validity of his
conviction or sentence. The trial court recommended the relief
sought be denied. This Court has reviewed the record. W agree
with the trial court’s recomendati ons and accordi ngly deny habeas
relief.”

The trial court nmenorandum to which the Court of Crimna
Appeal s refers indicates that the trial court considered Geen's
all egations, the state’'s reply, the case record, and the evidence
presented by both parties before determ ning that habeas relief be
deni ed. Neither the trial court’s nor the Court of Crimnal
Appeal s’s order makes nention of procedural grounds for denying
relief, nor has Green brought any to our attention.

Wth respect to Geen’'s second habeas petition, the trial
court nmenorandum again to which the Court of Crimnal Appeals
refers in denying relief, not only indicates that “[Geen’s]
assertions in his application for wit of habeas corpus are w t hout
merit,” but specifically excludes any reliance upon procedura
grounds for denying relief. The trial court concluded expressly

(1) “that it is not barred fromruling upon the nerits of [Geen’ s]



claim by the pendency of [his] nobtion to dismss in Federal
District Court” and (2) that “[Geen] is not procedurally barred
from seeking relief on the nerits of his claim” The Court of
Crim nal Appeals, after reviewing the record onits own, referenced
the trial court’s nmenorandum and “agree[d] wth the trial court’s
recommendation and, accordingly, denie[d] all requested habeas
corpus relief.”

We are confident, therefore, that Geen’'s habeas clains were
resolved on the nerits, as opposed to having been di sposed of on
non-nerits-based, pr ocedur al gr ounds; the presunption of

correctness therefore applies. See Livingston, 107 F. 3d at 302-03.

| V.

A
Green all eges that his counsel’s performance at both the tri al
and sentencing phases was ineffective because, after having
conscripted an expert (Dr. R chard Rappaport) and considered
carefully his conclusions, they decided not to put on an insanity
def ense. Green argues that his counsel’s reasons for not
presenting the defense are unclear from the record; that the
internal conflict within the defense teamprecludes a finding that
the rejection of Rappaport’s defense was trial strategy; and that
counsel’s decision was based in part upon an erroneous
interpretation of the |aw concerning whether presentation of the
def ense would have opened the door to the cross-exam nation of

Rappaport about additional incrimnating informationSSnanely,
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fifteen other nurders to which Geen confessed to Rappaport.

To establish ineffective assistance of counsel, G een nust
denonstrate both deficient performance and prejudice resulting from
that deficiency. See Strickland v. Washington, 466 U S. 668, 687
(1984). We conpare counsel’s performance to an objective standard
of reasonabl eness, m ndful of the strong presunption of adequacy.
We wi Il not find inadequate representation nerely because, with the
benefit of hindsight, we disagree with counsel’s strategi c choi ces.
See id. at 689-90. “A conscious and informed decision on tria
tactics and strategy cannot be the basis for constitutionally
i neffective assistance of counsel unless it is so ill chosen that
it perneates the entire trial with obvious unfairness.” Garland v.
Maggi o, 717 F.2d 199, 206 (5th Cr. 1983) (on rehearing). Because
an ineffective assistance claimis a mxed question of |aw and
fact, we reviewthe district court’s decision de novo. See Sal azar
v. Johnson, 96 F.3d 789, 791 (5th Gr. 1996). As we noted above,
findings of fact are entitled to a presunption of correctness. See
Washi ngton, 466 U. S. at 698.

Applying the prejudice prong in the context of counsel’s
performance at sentencing, we ask whether the petitioner has

denonstrated “a ‘reasonable probability’ that the jury would not
have inposed the death sentence in the absence of errors by
counsel .” Carter, 110 F.3d at 1110. Failure to establish either
prong defeats the claim See Lincecumv. Collins, 958 F.2d 1271
1278 (5th Gir. 1992).

Kearney averred that he hired Rappaport to exam ne G een and
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that, based upon Rappaport’s conclusions that Geen was in fact
legally insane at the tinme of the Fefferman nurder, he intended to
make full wuse of Rappaport’s findings during the trial and
sent enci ng phases. After the change of venue, Kearney left the
defense team and was replaced by Bays, at which tinme conflicts
began to arise between Johnson and Bays. Accordi ng to Johnson
Bays wi shed to use Rappaport’s testinony to establish that Geen’s
insanity turned himinto a “serial killer.” Believing that such a
tactic would add to the state’s show ng of “future dangerousness”
during the punishnment phase of the trial, Johnson disagreed with
t he decision to place Rappaport on the stand, and Johnson and Bays
ultimately agreed to abandon the insanity defense.®

Green contends that the i nternal wangling between Johnson and
Bays renders suspect their decision not to present an insanity
def ense. Al t hough the record does denonstrate that conflict
exi sted, Green has proffered no evidence tending to prove that the
decision not to place Rappaport on the stand was infected
i nperm ssi bly with what ever personal disagreenents there were. To

the contrary, Johnson and Bays proffered the other valid tactical

5> The follow ng exchange of notes between Johnson and Green during jury

sel ection illustrates Johnson's tactics:

G een: “[Tlell me sonething Ms. Johnson, did you drop the
insanity plea just to save the state nmoney or did ya'll have
sonet hi ng agai nst M. Rappaport or is there sonething else”?

Johnson: “We dropped it because Rappaport’s testi nony woul d
let the jury know you said you killed Wendy Robi nson, sone wonan in
Florida, and 15 other people. That proves the ‘future
danger ousness’ question #2. I will not prove ny client’s future
dangerousness. | will not prove up a nmurder (\Wendy) where ny client

is a suspect. #2 Rappaport’s conclusion that you were insane is too
shal low. #3 if Rappaport testified you are 100% guaranteed D. P.”

12



reasons we have nentioned.®

Even assum ng arguendo that Johnson and Bays erred in
concl udi ng t hat Rappaport’s testinony woul d have opened t he door to
additional incrimnating evidence, this error alone does not give
rise to a constitutional ineffectiveness claim See Moreno v.
Estelle, 717 F.2d 171, 176 (5th Cr. 1983) (noting that the Sixth
Amendnent does not guar ant ee an accused “errorl ess
representation”). There is sufficient evidence denonstrating that
the decision not to proffer an insanity defense was a “consci ous
and infornmed” tactical one. See Garland, 717 F.2d at 206.7 No
reasonable jurist would disagree, and Geen has not nade a
substantial show ng of the denial of a constitutional right.

Green’s reliance on Bouchillon v. Collins, 907 F.2d 589 (5th
Cr. 1990), and Profitt v. Waldron, 831 F.2d 1245 (5th Cr. 1987),
is msplaced. In Bouchillon, we concluded that counsel was
ineffective in failing to offer an insanity defense because (1) it
was the only defense available to the defendant; and (2) although

counsel was aware that the defendant had been comm tted previously

5 In a draft report concerning his interviews with Geen, Rappaport

describes three other nurders to which Green confessed, each involving simlar
stabbing and nutilation as acconpani ed the Fefferman nurder. Geen also told
Rappaport that he had killed 15 other people and that he believed that he was
doing the country a favor by killing “whores” and honpbsexual s.

" Geen’s contention that Martinez-Macias v. Collins, 810 F. Supp. 782
(WD. Tex. 1991), aff’'d, 979 F.2d 1067 (5th Gr. 1992), conpels otherwise is
incorrect. The deficiency in Martinez-Maci as was counsel's conplete failure to
investigate the legal basis for a decision not to introduce certain evidence.
Id. at 798 n.23. Geen does not allege that his counsel failed to investigate
Texas |law on the admi ssibility of the other 15 nmurders but rather that, after
researching the aw, his counsel m sunderstood the application of the lawto the
i nstant facts. Absent nore, these allegations do not rise to the level of
constitutional ineffectiveness.
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to nmental institutions, he did not ask for a psychiatric eval uation
or conduct any other investigation. 907 F.2d at 597. W concl uded
the same in Profitt after also noting both that the defendant had
only the insanity defense available to him and that, although
counsel was aware that the defendant had escaped previously froma
mental institution, counsel failed to investigate his client’s
sanity, which investigation would have reveal ed that the def endant
had been adj udi cated insane by an Idaho court only nonths before
the instant trial. See Profitt, 831 F.2d at 1249. Furthernore, we
gave m nimal deference to the Profitt counsel’s tactical decision
not to enploy the insanity defense, as we could ascertain no
advant age attendant to abandoni ng the defense. See id.

Not only did G een’s counsel investigate fully the possibility
of putting on an insanity defense (including conscripting Rappaport
to prepare a report based on extensive interviews wwth G een and
review ng the contents of that report), but they considered vari ous
tactical reasons attendant to their decision to present or abandon
t he defense. Furthernore, the defense was not the only one
avail able to Green; his counsel presented a defense that he | acked
the requisite nens rea to commt the underlying felony.

Wth respect to Geen’s claimthat he was denied effective
assi stance of counsel at the sentencing phase because his counsel
failed to present the Rappaport findings, we simlarly find no
constitutional error. According to Geen, the decision to forego
this testinony prevented the jury fromreceiving an expl anati on of

t he nexus between his mtigating evidence of child abuse, severe
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mental illness, and brain damage and his actions in Kkilling
Fefferman. Johnson indi cated, however, that she believed that the
effects of this evidence on the “future dangerousness” prong of the
Texas capital nurder jury questions would “100% guarantee[]” that
Green would receive the death penalty. Furthernore, the defense
did present, through Dr. Randall Price, evidence of Green’ s abusive
chil dhood and nental disorders and their effects upon his ability
to conformhis behavior to acceptable | evels.® Thus, we agree with
the district court that Green has not nmade a substanti al show ng of
the denial of a federal right with respect to his counsel’s

deci sions not to use Rappaport’s testinony.

B

Green asserts that his counsel were ineffective in failing to
cross-exam ne Robert Ressler effectively during the punishnent
phase of the trial. Ressler was a state witness who testified that
he had been involved in the | argest survey of serial nurderers ever
conducted and that, based upon this experience, he considered G een
to be an “organi zed serial killer.”

Al t hough Johnson avers that she had prepared to cross-exam ne
Ressl er, Bays decided, on the spur of the nonent, to conduct the
cross-exam nation w thout having done sufficient investigation or
preparation. Bays did question Ressler concerning his credenti al s,

hi s under st andi ng of Texas | aw, how potential affiliations affected

8 Geen also presented, during the trial phase, substantial mitigating
evi dence that described a litany of abusive actions he suffered at the hands of
his father while grow ng up.
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his inpartiality, and his understandi ng of the connection between
abused children and serial killers. Green contends that had
Ressl er been cross-exam ned properly, he could have (1) chal |l enged
Ressler’s conclusions that he posed a continuing risk of future
danger, (2) denonstrated that his research nethods were unreliable
and inaccurate, and (3) shown that Ressler’s own witings suggest
alink between the traumatic chil dhoods of serial killers and their
subsequent nurders.

Assum ng arguendo that the cross-exam nation of Ressler was
deficient, Geen has failed to denonstrate “a ‘reasonable
probability’ that the jury would not have inposed the death
sentence in the absence of errors by counsel.” Carter, 110 F. 3d at
1110. First, Ressler testified during the rebuttal portion of the
puni shment phase, at which tinme the jury already had heard in
detail about three other simlarly-situated nmurders to which G een
had confessed. Thus, to the extent that Ressler testified
regarding Geen’s future dangerousness, Geen has failed to
disentangle the effects of evidence of the other nurders from
Ressler’s nore abstract research-based testinony. That is, even
assum ng that the proffered cross-exam nati on of Ressl er woul d have
destroyed his credibility wth the jury, G een has not denonstrated
a reasonabl e probability of prejudice.

Second, not only did Bays’'s cross-exam nation of Ressler
elicit sonme support for the defense’s primary theory that Geen’s
behavi or was a product of his abusive chil dhood, but G een al so had

presented Price’'s testinony to that effect during the puni shnment
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phase, as well as other corroborative testinony during the guilt
phase. Again, Geen has not denonstrated sufficiently that
eliciting Ressler’s further agreenent with the defense theory would
have enhanced, with sufficient probability, the jury’ s acceptance
of the defense’s underlying theory. Reasonable jurists would not
find the issue debatable, and therefore Geen has not mde a

substantial show ng of the denial of a federal right.

V.
A

Green contends that he was denied his constitutional right to
be present at all phases of his trial when he was deni ed access to
an ex parte hearing anong his counsel and the judge, during which
the court entertained Johnson’s oral nmotion to wthdraw from
representation. Geen concedes that his absence fromthe hearing
does not infringe upon his confrontation right but argues that it
of fends his due process right to a fair trial.

A defendant has a right to be present at a proceeding
“whenever his presence has a relation, reasonably substantial, to
the fulness of his opportunity to defend against the charge.”
United States v. Gagnon, 470 U. S. 522, 526 (1985) (per curian
(quoting Snyder v. Massachusetts, 291 U S. 97, 106 (1934)). His
absence from such a proceedi ng anounts to a due process violation
only “to the extent that a fair and just hearing would be thwarted
by his absence, and to that extent only.” Snyder, 291 U S. at 105-
06.
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The oral notion to w thdraw was nade and di scussed during an
ex parte conference in chanbers (in the course of jury voir dire)
and centered on di sagreenents between Johnson and Hays. According
to Johnson’ s affidavit, her relationship with Bays had deteri orated
to the point that they no | onger conferred directly regarding the
case, but rather comuni cat ed t hrough Houp only. Johnson expressed
her frustrations regarding this situation to the court and
requested that she be permtted to withdraw from representati on.
The court denied the notion, and, although stating that it would
keep the notion under advisenent in the event that the working
relati onship continued to worsen, the matter was not rai sed again.

Al though G een protests that he was prejudiced by his
exclusion fromthe neeting, we fail to see how his absence thwarted
the fairness and just treatnent of the issues at the ex parte
comuni cation or with respect to his overall representation. Geen
contends that had he been present, “he could have provided the
trial court with inportant information about the conflict that
woul d have effected [sic] the court’s ruling.” But, G een does not
give us the contents of such information or the effect it would
have had on the ruling.

Furthernore, we reject Geen's suggestion that his absence
fromthis neeting prevented hi mfrombecom ng aware of any di sputes
between his counsel and thus from exercising his right either to
take over his own defense or to request new counsel. Not only did
Johnson admt in her affidavit that “the ani nosity between M. Bays

and ne was clear to everyone in the courtroom” thus calling into
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guestion Green’s protested ignorance, but we also do not believe
Green has nade a substantial showi ng that he was denied effective
assi stance because of his inability personally to request a change
of counsel that the court denied upon request from Johnson. See

Bass v. Estelle, 696 F.2d 1154, 1158-59 (5th Cr. 1983).

B

Green argues further that the failure of his counsel on direct
appeal to raise the issue of his absence fromthis hearing denied
hi mthe effective assistance of counsel on direct appeal. To this
end, Green relies upon Tex. CooE CRRM Proc. ANN. art. 33.03 (Vernon
1986) and Adanondus v. Texas, 866 S.W2d 210, 216-19 (Tex. Crim
App. 1993). Assum ng arguendo that Geen's absence from the
meeting ran afoul of art. 33.03, Adanondus counsels that harnl ess
error analysis applies to the statutory violation. See id. at 219.
Adanondus instructs further that the harnmless error analysis is
i nformed by the Snyder “reasonably substantial rel ationship” test.
Thus, because we reject Geen’s Snyder claimwth respect to his
absence fromthe hearing, we conclude simlarly that any error of

hi s counsel on direct appeal was harnl ess.

VI,
Green avers that his direct appellate counsel’s failure to
rai se the issue of the exclusion for cause of venirenenber Harren
deprived himof effective assistance. At trial, Geen s attorney

objected to the exclusion of Harren, arguing that it is
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inperm ssible to grant a challenge for cause where a juror is
unable to answer affirmatively the second special issue on the
facts of the capital offense alone. The trial court correctly
overruled Green’s notion, relying upon Marras v. Texas, 741 S.W 2d
395 (Tex. Crim App. 1987) (en banc).

At the time of Green’'s appeal, Marras was the controlling
precedent, and Green’s appell ate counsel therefore decided not to
rai se Harren’s exclusion for cause on direct appeal. The Court of
Crim nal Appeals affirnmed Green’s conviction on Decenber 9, 1992,
and his notion for rehearing, filed on Decenber 13, was denied on
February 12, 1993. On January 13, 1993, the Court of Crimna
Appeal s decided Garrett v. Texas, 851 S.W2d 853 (Tex. Crim App.
1993) (en banc), overruled Marras, and held that a venirenenber is
not subject to a challenge for cause nerely because he indicates
that he woul d require nore evidence than the | egal m ni mumin order
to answer special issue two affirmatively. 851 S.W2d at 860-61
Garrett did not becone final and binding on |lower courts unti
rehearing was denied on April 21, 1993. See Thorpe v. Texas, 863
S.W2d 739, 741 n.5 (Tex. Crim App. 1993) (en banc).

Green does not dispute that Marras governed his appeal but
contends that his appellate counsel was deficient for failing to
raise the Marras issue both on his original appeal and during the
pendency of Green’s rehearing petition, but before Garrett becane
final. Wth respect to the forner claim that Geen’s counse
shoul d have rai sed the Marras i ssue on his original appeal, we have

noted previously that there is no general duty on the part of
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def ense counsel to anticipate changes in the |law, see Nelson v.
Estelle, 642 F.2d 903, 908 (5th Cr. Unit A Apr. 1981), and that
counsel is not ineffective for failing to raise a claimthat Texas
courts have rejected repeatedly. See Andrews v. Collins, 21 F.3d
612, 623 (5th Cr. 1994). Because it is undisputed that Marras was
controlling authority at the tine of G een’s original appeal, G een
has not made a substantial showing that his appellate counsel’s
failure to raise the Marras issue in the original appeal denied him
effective assi stance.

W also reject Geen's ineffectiveness claim stemm ng from
counsel’s failure to assert Garrett during the pendency of his
rehearing petition, but two nonths before Garrett becane final
Counsel is not deficient for failing to raise every neritorious
claim that may be pressed on appeal. See EIlis v. Lynaugh,
873 F.2d 830, 840 (5th Cr. 1989).

The only record evidence submtted by G een on this issue is
an affidavit by Burns, one of Geen's direct appellate counsel
stating, “I reviewed the record and identified what i s now known as
Garrett error. | also noted that the error was properly preserved.
Nei t her ny co-counsel, Suzie Johnson, nor | raised the issue on
appeal.” Gven that Garrett was not yet final and that Burns and
Johnson had identified the issue as one they did not wish to press
on appeal, their performance was not constitutionally deficient.

See Washington, 466 U. S. at 688-94.
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VII.

Green contends that the trial court erred in failing to admtt
the testinony of Dr. John Marquart during the punishnent phase.
Marquart testified on voir dire that he had conducted a study of
capital prisoners whose sentences had been conmuted, in which he
conpared those prisoners to nurderers who had received life
i nprisonnment. Hi s conparisons reveal ed that many of the prisoners
whom juries had found to pose a threat of future dangerousness
(special issue two) in fact posed no such threat. As a result,
Marquart concluded that it is difficult, if not inpossible, to
determ ne whet her a particul ar defendant poses a direct threat of
future danger. Marquart opined further that he did not believe
that the death penalty deterred crinme; that studies indicated that
a short-termincrease in crine acconpani es an execution; and that
there is little correlation between the operation of the death
penalty and the nunber of hom cides in Texas.

The sentencer in a capital case nust be permtted to consider
any constitutionally relevant mtigating evidence, see Eddings v.
Ckl ahoma, 455 U. S. 104, 112 (1982), which is evidence “directly
related to the personal culpability of the crimnal defendant,”
Penry v. Lynaugh, 492 U S. 302, 319 (1989). “Only then can we be
sure that the sentencer has treated the defendant as a 'uniquely
i ndi vidual human bein[g]' and has nade a reliable determ nation
that death is the appropriate sentence.” |d. (quoting Wodson v.
North Carolina, 428 U.S. 280, 304-05 (1976)). It is error to

excl ude evidence opining that the defendant would not commt acts
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of violence in the future. See Robinson v. Texas, 548 S.W2d 63,
66 (Tex. Crim App. 1977) (en banc).

The state court determned on direct appeal that, because
Marquart’s proffered testinony related only to a generalized
critique of the accuracy of the future dangerousness prediction,
and not to Geen's own future dangerousness or to Geen's
i ndi vi dual i zed assessnent of punishnent, it was properly excl uded.
W do not believe that the state court’s factual findings were

clearly erroneous, nor do we find any |egal error.

VITI.
Green has failed to nake a substantial show ng of the deni al
of a federal right. Accordingly, we DENY a CPC and VACATE t he st ay

of executi on.
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