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Appeal from the United States District Court for the Western
District of Texas.

Before DAVIS, STEWART and PARKER, Circuit Judges.

PER CURI AM

The sol e i ssue on appeal is whether the single-judge district
court erred in determning that LULAC s claim under 8 5 of the
Voting R ghts Act of 1965, 42 U S. C 8 1973c (1994), is "wholly
i nsubstantial" and, thus, wundeserving of the attention of a
t hree-judge court. Because we conclude that neither the | egal nor
the factual aspects of LULAC s claimis wholly insubstantial, we
reverse and remand for the convening of a three-judge court.

| .

On June 20, 1996, Associate Justice Phil Hardberger of the
Fourth District Court of Appeals for the State of Texas tendered
his resignation, effective January 1, 1997, to Texas Governor
CGCeorge W Bush. The practice in Texas had been that if an el ected
state official other than a judge submtted a witten resignation

during an election year, then, under § 201.023 of the Texas



El ection Code,! the submi ssion triggered an election to fill that
of fice, even though the official intended to occupy the position
until after the election. The parties dispute whether such a
practice ever existed for state judicial positions.

Governor Bush, however, determned that his acceptance of
Justice Hardberger's resignation created an i nmedi ate vacancy on
the Fourth District Court of Appeals to which he appoi nted Karen
Angelini to serve on an interimbasis until the Novenber el ections.
Justice Hardberger refused to step down, and the State of Texas
sought an enmergency wit of quo warranto in the Texas Suprene Court
barring Justice Hardberger from interfering with Angelini's
appoi nt nent .

On August 30, 1996, the Texas Suprene Court handed down its
decision in State ex rel. Angelini v. Hardberger, 932 S.W2d 489
(Tex. 1996). The court held, first, that because the Texas
Constitution prescribes the term judges hold office, no vacancy
coul d occur for election or constitutional purposes until Justice
Har dberger vacated his office on January 1, 1997. Second, the
court held that any interpretation of 8§ 201.023 that permts an
i ncunbent judge to trigger an election to fill his vacancy by
tendering his resignation prior to a general el ection while holding

office until after the election unlawfully abridges the governor's

Tex. Elec.Code 8§ 201. 023 (West 1986 & Supp.1997) provides:

If an officer submts a resignation, whether to be
effective imediately or at a future date, a vacancy
occurs on the date the resignation is accepted by the
appropriate authority or on the eighth day after its
recei pt by the authority, whichever is earlier.
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appoi nt ment power under Article V, 8§ 28 of the Texas Constitution.?
Har dberger, 932 S.W2d at 495. As a result, although both the
Denocrati ¢ and Republican parties had nom nated candi dates to run
for Hardberger's position on Novenber 5, 1996, no election was
held, and Angelini was appointed to the position shortly after
Har dberger' s departure. The next succeedi ng general electionisin
Novenber 1998.

LULAC filed this action to require the "newrules" in Texas's
el ection | aws announced i n Hardberger to be precl eared pursuant to
8 5 of the Voting Rights Act, 42 U S.C 8§ 1973c, before they are
i npl emented. The district court, wthout convening a three-judge
court, ruled on the state's notion to dismss, concluded that no
el ection change had occurred since the constitutional provision
interpreted by the Texas Suprene Court pre-dated the applicability
of 8 5 to Texas, and dism ssed appellants clains pursuant to
Fed. R Cv.P. 12(b)(6). This appeal ensued.

1.

Ceneral ly, actions by private individual s seeki ng decl aratory
and i njunctive relief against violations of 8 5 nust be referred to
a three-judge court for the determ nation of whether the political
subdi vi sion has adopted a change covered by 8 5 wthout first

obt ai ni ng precl earance. Allen v. State Board of Elections, 393

2Article V, 8 28 provides in relevant part:

Vacancies in the office of judges of the Suprene Court,
the Court of Crimnal Appeals, the Court of Civil Appeals
and the District Courts shall be filled by the Governor
until the next succeedi ng general election.
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U S 544, 554-63, 89 S. . 817, 825-31, 22 L.Ed.2d 1 (1969);
Trinidad v. Koebig, 638 F.2d 846 (5th G r.1981); Sunter County
Denocratic Executive Comm v. Dearman, 514 F.2d 1168, 1170 (5th
Cr.1975). However, where 8 5 clains are "wholly insubstantial"
and conpletely wthout nerit, such as where the clains are
frivol ous, essentially fictitious, or determ ned by prior case | aw,
a single judge my dismss the clains wthout convening a
t hree-judge court. See, e.g., United States v. Saint Landry Pari sh
Sch. Bd., 601 F.2d 859, 863 (5th Cr.1979); Broussard v. Perez,
572 F.2d 1113, 1118 (5th Cir.), cert. denied, 439 U S. 1002, 99
S.C. 610, 58 L.Ed.2d 677 (1978); Carr v. Edwards, 1994 W. 419856
(E.D.La. Aug. 8, 1994).

Texas advances two argunents for why LULAC s claim was
properly dism ssed as wholly insubstantial. First, it argues that
state court interpretations of previously precleared state | aw are
not subject to 8 5 preclearance. Second, it argues that the Texas
Suprene Court's ruling in Hardberger does not effect a change in
Texas' practice or procedure for filling a vacancy left by a judge
who resigns prior to the expiration of his elected term

A
The district court rejected Texas's contention that state
court interpretations of precleared state | aw are not subject to §
5 preclearance, concluding that the Suprene Court's decision in
Hat horn v. Lovorn, 457 U S. 255, 102 S.C. 2421, 72 L.Ed.2d 824
(1982), overrul ed a wel |l -devel oped |i ne of cases holding that state

court constructions of precleared state | awgenerally do not invoke



8 5's preclearance requirenent. See, e.g., Gangem v. Sclafani,

506 F.2d 570, 572 (2nd G r.1974),; Wllians v. Sclafani, 444
F. Supp. 895, 904 (S.D. N Y.1977); Wbber v. Wiite, 422 F. Supp. 416,

427 (N.D. Tex. 1976) ; Eccles v. Grgiulo, 497 F.Supp. 419, 422
(E. D. N Y. 1980). Whil e arguably the Suprenme Court's holding in
Hat hor n need not be read so broadly, one three-judge district court

appears to have reached the sane conclusion as the district court,

see G eshamv. Harris, 695 F. Supp. 1179, 1183-84 (N.D. Ga.1988),

aff'd sub nom, Poole v. Gresham 495 U. S. 954, 110 S. . 2556, 109
L. Ed.2d 739 (1990). Under the circunstances, we cannot concl ude
that from a |egal st andpoi nt LUACs <claim is "wholly
i nsubstantial." See Goosby v. Gsser, 409 U. S. 512, 518, 93 S. .

854, 859, 35 L.Ed.2d 36 (1973) ("[C]lains are constitutionally
i nsubstantial only if the prior decisions inescapably render the
clains frivolous; previous decisions that nerely render clains of

doubt f ul or guestionabl e merit do not render t hem
i nsubstantial...."); Armour v. Chio, 925 F.2d 987, 989 (6th
Cir.1991) ("A claimis unsubstantiated only when it is obviously
W thout nmerit or clearly determ ned by previous case law. ").

B.

The sane concl usion applies to the factual basis for LULAC s
claim The district court concl uded that no change had occurred in
Texas's election practices because the Texas Suprene Court's
deci sion in Hardberger, 932 S. W2d 489 (Tex. 1996), nerely confirned
what had always been true about the governor's constitutional

appoi nt nent powers. However, in determning whether a voting



change has occurred, a court nust |look to the state's actual
practices, not to what those practices should have been under a
correct application of the state's voting |aw See Perkins v.
Mat t hews, 400 U. S. 379, 394, 91 S.C. 431, 439-40, 27 L.Ed.2d 476
(1971); Cty of Lockhart v. United States, 460 U. S. 125, 132-33,
103 S. Ct. 998, 1002-04, 74 L.Ed.2d 863 (1983).

It is undisputed that an el ection was held in al nost identi cal
circunstances in 1988 after the Texas Suprene Court handed down its
decision in Texas Denocratic Executive Conmm v. Rains, 756 S. W 2d
306 (Tex.1988). In that case, the court held that Tex. Elec. Code
8§ 201.023 prevented the governor from refusing to accept the
resignation of a judge in Justice Hardberger's position, thus
triggering an election for the position. Rains also nmakes it clear
that the resigning judge remained in office until after the
election. It is also undisputed that at the tinme the Texas Suprene
Court deci ded Hardberger, the major political parties already had
sel ected candidates for the ballot to fill Justice Hardberger's
vacancy and the state was prepared to elect Justice Hardberger's
replacenent. Under these circunstances, LULAC s claimas to the
exi stence of the practice is not wholly insubstantial.

L1l

Because we conclude that neither the legal nor the factua
basis for LULACs 8 5 claimis "wholly insubstantial," we reverse
the district court's order dismssing LULAC s claimand renmand for
t he conveni ng of a three-judge court pursuant to 42 U S.C. § 1973c.

REVERSED and REMANDED






