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EMLIOM GARZA, Crcuit Judge:

The United States appeals fromthe district court’s denial of
it nmotion to stay pending a decision by the Secretary of Labor on
the determ nati on of Federal Enpl oyees’ Conpensation Act (“FECA’)
coverage and of its subsequent notion for reconsideration on the
sane i ssue. Because a substantial question of FECA coverage
exists, we reverse the district court’s denial of the governnent’s
nmotion to stay, vacate the subsequently entered judgnent, and
remand to the district court with instructions to stay the case

pendi ng the Secretary’s determ nati on of FECA coverage.



I

Kenneth Waite is a civilian enpl oyee of the Departnent of the
Arnmy at the Wiite Sands Mssile Range in New Mexico. Wite was
driving hone fromwork on a street withinthe mlitary installation
when a governnent vehicle driven by amlitary policeman struck his
car. Wiite sustained personal injuries and danage to his car as a
result of the accident.

Wite filed a Federal Torts Cains Act (“FTCA’) |awsuit
against the United States in the El Paso D vision of the Western
District of Texas. The governnent filed a notion to stay the
proceedi ngs pending a decision by the Secretary of Labor on the
i ssue of FECA coverage. The district court denied the governnent’s
nmotion as well as a subsequent notion for reconsideration. Several
months | ater, the parties stipulated to entry of judgnent, pursuant
to which the governnent conceded liability, and the parties agreed
to the anpbunt of damages for Wite's personal injuries and the
property damage to White' s autonobile. The parties further agreed,
however, that the district court’s entry of final judgnment woul d be
W t hout prejudice to the governnent’s right to appeal (1) the issue
of whether FECA deprives the district court of subject matter
jurisdiction of the FTCA claimand (2) the district court’s orders
denying the governnent’s two nptions. Follow ng the district
court’s entry of final judgnent, the governnent tinely appeal ed.

|1

The governnent contends on appeal that the district court

erred in holding that no substantial question of FECA coverage
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exists as to the injuries Wite sustained.? This is a question of
| aw t hat we revi ew de novo. See Concordia v. United States Postal
Serv., 581 F.2d 439, 442 (5th Gr. 1978).

FECA provi des conpensation for a federal enployee s personal
injuries “sustained while in the performance of his duty.” 5
US C § 8l02(a). For injuries within its coverage, FECA s renedy
is exclusive of any other renedy, including the FTCA 5 USC
8116(c). Like workers’ conpensation statutes generally, “[FECA] is
intended to serve as a substitute rather than a suppl enent for the
tort suit.” Bailey v. United States, 451 F.2d 963, 965 (5th Gr.
1971). FECA vests with the Secretary of Labor the power to
“adm ni ster, and decide all questions arising under [FECA],” 5
U S. C 8§ 8145, and the Secretary’s action in allow ng or denying an
award under FECA is final and concl usive and not subject to review
by a court of law, 5 U S.C. § 8128(b).

Qur jurisdictionwithregardto FECAis limted to determ ning
if a substantial question of coverage under FECA exists. See
Concordia, 581 F.2d at 442; Bailey, 451 F.2d at 967. A substanti al
gquestion exists unless it is certain that the Secretary of Labor
woul d find no coverage under FECA. See Concordia, 581 F.2d at 442.
Thus, “[t]o avoid sending the case to the Secretary of Labor, we
must essentially decide as a matter of lawthat, viewng all of the

circunstances, the Secretary could not find FECA coverage of

. We need not address Wiite' s property damages on appeal
because, as the governnent concedes, FECA does not cover these
property damages. See 5 U . S.C. § 8102; Anneliese Ross, 42 E.C. A B.
371, 372 (1991).
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[White’s] claim” | d. W cannot deny the Secretary the
opportunity to decide the question of coverage “unless we are
certain that he would find no coverage.” | d. Only if we are
certain that the Secretary of Labor would conclude that the
enployee’s injuries do not present a substantial question of
coverage under FECA may we entertain the enployee’s FTCA claim
W t hout the enpl oyee first submtting the claimto the Secretary of
Labor.? Bailey, 451 F.2d at 965. Accordingly, our task here is to
determ ne whet her a substantial question of coverage exists.
A

The parties dispute whether Wiite's injuries were “sustained
while in the performance of his duty” and, therefore, whether there
is a substantial question of coverage. The governnent contends
t hat because the Secretary of Labor has found coverage in cases
factually simlar to Wite's, we cannot be certain that the
Secretary could not find coverage here. White, on the other hand,
argues that the circunstances of his accident are factually
i ndi stingui shable fromthose in Bailey, in which we held that there
was not a substantial question of coverage. Therefore, under our
own circuit |aw, he argues, no substantial question of coverage can
exi st .

At the center of the parties’ dispute is the application of

the “prem ses rule,” which provides that an enployee’s injuries are

conpensabl e when sustained on the enployer’s prem ses while the

2 If aplaintiff’s case is submtted to the Secretary, and
the Secretary finds no FECA coverage, the plaintiff is free to
proceed under the FTCA. See Concordia, 581 F.2d at 444.
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enpl oyee is going to or fromwork. See Bailey, 451 F. 2d at 965-66;
1 ARTHUR LARSON & LEX K. LARSON, LARSON' S WORKERS' COWPENSATION LAw § 15. 00
(1997). As support for its argunent that the Secretary would
likely find that White’s injuries were sustai ned in the performance
of duty, the governnent cites two ECAB decisions, Gordon R
Woodruff, No. 89-390, 1989 W. 221872 (Enpl. Conp. App. Bd. 1989),
and Annel i ese Ross, 42 E.C A B. 371 (1991), in which the Secretary,
applying the prem ses rule, found coverage for injuries sustained
by enpl oyees while the enployees were driving on the enployer’s
prem ses and going either to or from work. I n Ross, Anneliese
Ross, a civilian mlitary enployee, was injured while she was
driving to work on a road within the mlitary reservation, and a
mlitary vehicle hit her car. Ross, 42 E C A B at 371

Simlarly, Gordon Wodruff, also a civilian enployee ona mlitary
base, was injured in a car accident caused by a governnent vehicle
while he was driving on the roads in the mlitary reservation
returning fromlunch after his regular [unch break. Wodruff, 1989
W 221872, at *1. In both cases, the Board found that the
enpl oyee’ s injury was covered under FECA, citing the premses rule
as the reason the enployee’s injuries were sustained in the
performance of duty. Ross, 42 E.C. A B. at 373; Wodruff, 1989 W
221872, at *1. Noting that it had interpreted the phrase

“sustained in the performance of duty” “to be the equival ent of the

commonly found prerequisite in worker’s conpensation |aw of



“arising out of and in the course of enploynent,’”% the Board set
out the connection between the prem ses rule and the requirenent
that the enployee’s injury occur in the scope of enploynent:

Under [ FECA] an injury sustained by [an] enpl oyee, having
fi xed hours and place of work, while going to or com ng
fromwork is generally not conpensabl e because it does
not occur in the performance of duty. This is in accord
wi th the wei ght of authority under wor knen’ s conpensati on
statutes that such injuries do not occur in the course of

enpl oynent. However, many exceptions to the rule have
been declared by courts and worknen’s conpensation
agenci es. One such exception, alnpbst universally

recogni zed, is the prem ses rule: an enployee driving to

and from work is covered under worknmen' s conpensation

whil e on the prem ses of the enpl oyer.
Ross, 42 E.C A B. at 373-74; see also 1 LARSON & LARSON, supra, 8
15.10 (noting that the prem ses rul e has been adopted by the courts
wWth a “surprising degree of unanimty”). As the Board expl ai ned
i n Ross, being on the enployer’s prem ses because one is reporting
to work is a reason related to enploynent. Ross, 42 E. C. A B. at
374; see also Wodruff, 1989 W 221872, at *2 (reasoning that

because enpl oyees must travel the roads of the enploying
est abl i shnment when going to or comng fromwork,” their traveling
on the internal roads of the enployer’s establishnent serves to

benefit their enployer and is an integral part of their enpl oynent,

3 The Board expanded on the neaning of the phrase “course
of enpl oynent”:
In the conpensation field, to occur in the course of
enpl oynent, in general, an injury nust occur (1) at a
time when the enployee may reasonably be said to be
engaged in his or her master’s business; (2) at a place
where he or she may reasonably be expected to be in
connection with the enploynent; and (3) while he or she

was reasonably fulfilling the duties of his or her
enpl oynent or engaged in doing sonething incidental
t hereto.

Ross, 42 E.C. A B. at 373 (citations omtted).
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and, therefore, any injuries sustained in those circunstances are
in the performance of their duties).*

For his part, White contends that we nust follow our decision
in Bailey, in which we rejected the automatic application of the
prem ses rule, instead holding that the | ocation of the accident is
only one of the factors to be considered in determ ning whether a
substanti al question of coverage exists. In Bailey, the plaintiff,
Barbara Bailey, a civilian enployee in the arny laundry, was
i njured when her car was struck from behind by a mlitary pickup
transporting equi pnent for use on the rifle range. Bai | ey, 451
F.2d at 965. At the tine of the accident, Bailey was traveling
home, in her private autonobile, on the mlitary reservation’s
r oads. The governnent argued that because Bailey’'s injuries
occurred on the enployer’s prem ses while she was returning hone
fromwork, “there [wa]Js a very real possibility that the Secretary
of Labor would conpensate” her. | d. Rejecting such a rigid
interpretation of the premises rule, we found the better approach
to be “examning the issue in light of all relevant factors,
i ncludi ng the prem ses on which the injury took place.” 1d. at 966
(citing United States v. Browning, 359 F.2d 937, 940 (10th GCr.

1966)). Holding that “the |ocation of the collision . . . was of

4 As the ECAB has recognized, the term “prem ses” is not
synonynous with “property” in workers’ conpensation | aw. Wodruff,
1989 WL 221872, at *2. For property to be considered part of the
enpl oyer’ s prem ses, “there nust exist a close[] nexus between the
Federal property on which an injury occurs and the use nade and
benefit received by the enploying establishnent from that
particul ar piece of Federal property.” 1d. The key, therefore, is
the “use nade” or “benefit received” by the enployer from the
particul ar piece of property on which the injury occurs.
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smal |l inport and no substantial question of FECA coverage [was]
rai sed by the fortuitous circunstance that the street was owned by

the federal governnent,” we allowed the plaintiff to maintain her
FTCA claim® 1d. at 967.

White clains that his case is distinguishable from Wodruff
and Ross for two reasons. First, he argues that the ECAB found
FECA coverage in those cases because the injured enployee was
required to travel the particular road on which the accident
occurred; thus, because Wiite was not required to use the specific
road on which his accident occurred and i nstead had the option of
taking a different route, his injury was not related to his
enpl oynent. Second, he contends that, unli ke Whodruff and Ross, he
was no |onger conducting the business of his enployer when the
acci dent occurred because he had already left his worksite. I n
support of these argunents, Wiite quotes the foll ow ng |anguage
from Whodruff:

[ E] npl oyees such as appellant nust travel the roads of

t he enpl oyi ng est abl i shnent when going to or com ng from

wor k, both before and after working hours, and during
unchtinme; the use nade and benefit received by the

5 In reaching this result, we took into consideration the
two factors that m ght raise a substantial question of coverage:
(1) that Bailey was injured while returning hone fromher job and
(2) that she was injured on a public street owned by her enpl oyer.
Noti ng t hat FECA coverage does not apply sol ely because an enpl oyee
is injured on the way hone from work, we stated that the
governnent’s case turned on the anount of significance we accorded
the location of the accident. Because she was traveling honme on a
street apparently open to all persons authorized to be on the base,
was not under the supervision of her enployer, and the driving of
her car was not an activity connected to the usual activities of
| aundry work, we concluded that the street travel ed by Bail ey was
not a “zone of special danger” incident to her |aundry enpl oynent.
ld. at 967-68.
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enpl oyi ng establishnment from this particular piece of

property i s that enpl oyees arrive and | eave t he enpl oyi ng

est abl i shnent, and conduct the busi ness of the enpl oyi ng

establi shnent, through the use of this property.
Wodruff, 1989 W. 221872, at *3 (enphasis supplied by Wite)
Wiite's reliance on this passage is, however, m splaced. The ECAB
in fact ruled that neither the particular road on which Wodruff
travel ed nor the personal nature of Wodruff’'s trip was rel evant.
See id. at *2-3; Gordon R Wodruff, No. 89-390 (order on petition
for rehearing) (Enpl. Conp. App. Bd. Cct. 26, 1989). Instead, the
Board concluded that these internal roads were an integral and
necessary conponent of the enpl oying establishnent’s busi ness))the
enpl oyi ng establishnent (i.e., the mlitary) used and benefitted
fromthe roads because the enpl oyees used themto travel on and of f

the mlitary reservation on their way to and from work. See

Wodruf f, 1989 W 221872, at *3.°

6 Wiite also attenpts to distinguish the ECAB cases cited
by the government by noting that the ECAB has recogni zed that
injuries sustained by an enployee on the enployer’s prem ses are
not conpensable when “the enployee’s presence on the enployer’s
prem ses at the tinme of the injury was for the enpl oyee’ s personal

conveni ence rather than being related to their enploynent.” Ross,
42 E.C A B. at 374. \Wite, however, takes this statenent out of
cont ext . In fact, in making this statenent, the Board was

expl ai ni ng why Ross’ traveling to and fromwork on her enployer’s
prem ses was rel ated to her enpl oynent and was contrasting cases in
whi ch the enployee was on the enployer’s prem ses for personal

nonenpl oynent -rel ated reasons. See Ross, 42 E.CAB at 374
(citing Joann Curtiss, 38 E.C A B. 122, 125-26 (1986) (finding no
coverage for enployee injured when she stopped after working hours
at a hospital that was also on the enployer’s premses to fill a
prescription for her sister); Nona J. Noel, 36 E.C. A B. 329, 331-32
(1984) (finding no coverage for enployee who arrived to work an
hour and a half early to eat breakfast at the nonconm ssioned
officers club, where her injury occurred); Donald C. Huebler, 28
E.CAB 17, 22-24 (1976) (finding no coverage for enpl oyee i njured
i n baseball ganme after work where enpl oyi ng establishnment did not
sponsor or exercise control over the baseball |eague); Thelnm B.
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Despite Wiite’'s attenpts to distinguish Ross and Whodruff, we
find his case to be factually simlar to the ECAB s Wodruff and
Ross cases as well as this court’s decision in Bailey. In al
three cases, a civilian enployee traveling on an internal road of
a mlitary reservation sustained personal injuries in a notor
vehi cl e acci dent caused by anot her federal enployee. Furthernore,
Bai | ey and the ECAB cases enploy a simlar analysis of whether the
enployee’s injury is sustained in the performance of duty: both
ask whether there is sufficient nexus between the injury and the
enpl oynent to sustain FECA coverage of the enpl oyee’s injuries, and
both assign sone weight to the premses rule in their analysis.
Bai l ey, 451 F.2d at 966-67; Ross, 42 E.C. A B. at 373-74. The cases
di verge, however, when determ ning how nuch weight to accord the
fact that the enployee was traveling to or from work on the
enpl oyer’ s prem ses.

Bailey can be reconciled with these ECAB decisions, the
gover nnment suggests, because our role is l[imted to determning
whet her the Secretary would find coverage, and, in adhering to that
limt, we nust consider the Secretary’s rel evant past deci sions.
The governnent contends that if we take into consideration ECAB
deci sions such as Wodruff and Ross, we cannot be certain that the
Secretary of Labor would not find coverage in the instant case.
The governnent explains that Bailey reached a different result

because the Bail ey court did not have the benefit of ECAB deci si ons

Barenkanp, 5 E.C A B. 228, 229-30 (1952) (finding no coverage for
enpl oyee injured while hunting squirrels on enployer’s premn ses
after work)).
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such as Wodruff and Ross, which make clear how the Secretary
wei ghs the location of the enployee’s accident in determning
coverage. Nowthat the Secretary has clarified FECA' s application
to circunstances simlar to Wite' s, the governnent argues, we
cannot be certain that the Secretary would deny FECA coverage to
Wi te.

We find the governnent’s argunents persuasive. |In Concordia,
we defined the limts of our jurisdiction: we are to send the case
to the Secretary unless we are certain that the Secretary coul d not
find coverage of White’s claim Concordia, 581 F.2d at 442-43. As
we did in Concordia, therefore, we should | ook to decisions of the
Secretary to determ ne whether a substantial question of coverage
exists here. |d. at 441 (exam ning ECAB cases cited by governnent
and finding that although the cases were not totally anal ogous,
they provided at least an arguable basis for the Secretary’'s
findi ng coverage).

We have explained the basis of this deferential standard
because FECA precl udes judicial reviewof the Secretary’s action in
all ow ng or denying paynent, “[i]t stands to reason . . . that if
we cannot correct what we deem to be errors in the Secretary’s
determ nation, we shoul d not be able to deny hi mthe opportunity to
make such decisions unless we are certain that he would find no
coverage.” 1d. at 443. Congress has conferred on the Secretary
the exclusive authority to admnister FECA, 5 U S . C. § 8145, to
deci de all questions arising under FECA, id., and to prescribe all

rules and regul ati ons necessary to adm nister and enforce FECA, 5
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US C 8 8149. In structuring FECA to confer this exclusive and
broad authority on the Secretary of Labor, Congress made clear its
intention that FECA be interpreted and applied uniformy. See

e.g., HR Rep. No. 105-446, at 2 (1998) (“The Federal Enpl oyees’
Conpensation Act . . . is a conprehensive workers’ conpensation | aw
for federal enployees that is designed to provide uniformcoverage
for work-related injuries or deaths.”). As we stated previously,
our role here is limted to determning whether a substanti al

question of coverage exists. W are not to determ ne whether
Wiite's injuries are conpensable under FECA))that is a decision
Congress left for the Secretary to nmake. Mbreover, |ooking to the
decisions of the Secretary to determ ne whether a substantia

gquestion of coverage exists and sending the case to the Secretary
if we find such a question are the nost effective ways of carrying
out Congress’s intent. See Wodruff v. United States Dep’'t of
Labor, Ofice of Wrkers Conpensation Program 954 F.2d 634, 640
(11th Cr. 1992) (explaining that because Congress has entrusted
t he Departnent of Labor with adm nistering the FECA, “a court would
give deference to the Secretary’'s interpretation of FECA even
W thout the statutory preclusion of judicial review”) (citing
Federal Election Comrmin v. Denocratic Senatorial Canpaign Comm,

454 U.S. 27, 102 S. . 38, 70 L. Ed. 2d 23 (1981)); see also
Texports Stevedores Co. V. Director, Ofice of Wrkers’

Conpensation Programs, 931 F.2d 331, 333 (5th Cr. 1991)
(“According to the Suprene Court, ‘[c]onsiderable weight shoul d be

accorded to an executive departnent’s construction of a statutory
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schene it is entrusted to admnister.’”) (quoting Chevron, U S A,
Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837, 844,
104 S. . 2778, 2782, 81 L. Ed. 2d 694 (1984)). If we were to
deci de that no coverage exists here solely because of Bailey and
W thout regard to rel evant decisions by the Secretary, we woul d be
abridging the authority Congress expressly granted to the Secretary
to determ ne FECA coverage as well as defeating Congress’s intent
that FECA be wuniformy interpreted and applied. W t hout
consideration of the intervening decisions of the Secretary, we
would also be allowing two independent bodies of FECA law to
develop))with the result that an enployee’s FECA coverage nmay
di ffer dependi ng on whet her the enpl oyee first brought his case in
federal court or to the Secretary. Bai | ey does not, and indeed
cannot, stand for the proposition that no FECA coverage exi sts even
when the Secretary’s past decisions provide at |east an arguable
basis that the Secretary would find coverage of White' s injuries.

Furthernore, as the governnent asserts, the Board did clarify
after Bailey that coverage may be afforded under facts simlar to
those in Bailey. See Ross, 42 E.C A B. at 374-75; Wodruff, 1989
WL 221872 at *3-4. In fact, in Ross, the Secretary rejected Ross’
argunent that the Secretary should follow Bail ey, explaining that
Bailey failed to recogni ze that “injuries sustained by enpl oyees on
the enpl oyer’s prem ses while going to or fromwork are conpensabl e
under the FECA.” Ross, 42 E.C A B. at 375 (citing Alvina B.
Piller, 7 E.C A B. 444 (1955); Raynond F. Brennan, 14 E. C. A B. 249

(1963)). W recognize that Board cases preceding Bailey invoked

- 13-



the premses rule, see, e.g., Brennan, 14 E.C A B. at 249-50
(finding coverage where enpl oyee slipped and fell in parking |ot
t hat enpl oyer contracted for enpl oyees’ excl usive use, even though
parking lot partially extended into public street), but, unlike
Wbodruff and Ross, those cases did not involve facts simlar to
those in Bail ey.

We therefore hold that the Secretary should be presented with
this case. ECAB deci sions since Bailey, such as Wodruff and Ross,
provide a substantial question that the Secretary could find
coverage in the instant case. In Concordia, although we did not
find any ECAB cases presenting facts identical to that case, we
sent the case to the Secretary because we coul d not be “absol utely
sure of what action the Secretary would take.” 1d. at 442. Here,
the governnment cites ECAB cases that are even nore anal ogous to
Wiite's case than the cases the governnent cited in Concordia for
t hat enpl oyee’ s case. Thus, because we cannot be assured that the
Secretary woul d deny White FECA benefits, see Concordia, 581 F.2d
at 443, we hold that the district court erred in denying the

governnent’s notion for stay.” W reiterate, however, that we are

! Wi te endeavors to distinguish Concordia by pointing to
the “fact” that he was injured twenty mles from where he worked
wher eas the enpl oyee in Concordia was injured occurred in front of
t he enpl oyee’ s bui l di ng. The governnent responds that because this
factual assertion is not supported by affidavit or otherwi se in the
record, we cannot properly consider it on appeal. See In re GIR
Corp. v. Crispin, 791 F.2d 1200, 1201 (5th Cr. 1986) (noting that
“this court is barred fromconsidering filings outside the record
on appeal ”). W previously denied plaintiffs’ notion to suppl enent
the record on this very point of fact. See Wite v. United States,
No. 96-50810 (5th Cr. July 16, 1997) (order). Mor eover, even
assum ng arguendo that this fact were adequately supported by the
record, White has failed to show why this fact would warrant a
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not deci ding whether White's injuries are covered under FECA, nor
are we deciding the scope of FECA. Qur decisiontoday is alimted
one: we conclude only that a substantial question of coverage
exi sts under FECA as to whether Wiite's injuries were sustained in
the performance of his duties. The final determ nation of FECA

coverage for Wiite's injuries lies with the Secretary of Labor.3

different conclusion than the one we reach here. Al t hough the
di stance travel ed by White before the accident may be a di spositive
factor for the Secretary, we cannot concl ude based on Concordia or
the Secretary’s prior decisions that this factor elimnates the
substanti al question of coverage that exists. See Concordia, 581
F.2d at 443 (“[A]lthough the Secretary may quite conceivably rule
that [the enployee’s] injury does not fall within the scope of
FECA, the facts raise a question that nust initially be referred to

agency determnation.”). Thus, as we decided in Concordia, “it
would be unwise for us to prevent the Secretary from even
considering the case.” 1d. at 443.

8 White presents two reasons why we shoul d neverthel ess

affirmthe district court’s decision. First, as he states in his
brief,

this court should consider the U S A’'s position as a

violation of a clear federal statutory mandate, and

affirmthe district court’s judgnent. A federal court

may exercise jurisdiction over a decision of the

Secretary of Labor concerning FECA when the Secretary

violates a clear statutory mandate or prohibition

Therefore, this court should affirm the district

court’s FTCA judgnent because the CGovernnent has shown

its willingness to violate a clear statutory nandate.
Because, at this point, the Secretary has not rendered a deci sion
that we could consider as violating a clear statutory mandate, we
reject this contention. Wite also alleges that he has been
deprived of an FTCA cause of action, a species of property, w thout
due process of law. W have, however, previously upheld the FTCA s
excl usive renedy provision to a simlar constitutional challenge.
See Benton v. United States, 960 F.2d 19, 22-23 (5th Cr. 1992)
(holding that FECA' s exclusive renedy provision did not deprive
injured federal enployee of equal protection and due process
rights, even though enployee’s FTCA suit was barred, because “the
FECA bar applies only to those clains arising out of injuries
incurred in the scope of enploynent” and “[t] he governnment has a
legitimate reason for maintaining a federal workers’ conpensation
programin this manner”). Mboreover, in making this argunent, Wite
agai n assunes the occurrence of an event that has not occurred,
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For the foregoing reasons, we hold that the district court
erred in denying the governnent’s notion to hold the case in
abeyance pending the determnation of FECA coverage by the
Secretary of Labor.® See Concordia, 581 F.2d at 444 (advocating
this procedure, as opposed to dismssal, to avoid the running of
the statute of limtations for the FTCA, 28 U S.C. 8§ 2401(b), and
|l eaving White with no renedy). |If, after remand, \Wite presents
his claimto the Secretary, and the Secretary determ nes that FECA
provides Wite's renmedy, then Wite nust pursue the claim
accordingly. If, however, the Secretary finds no FECA coverage,
Wiite will be able to pursue his claimunder the FTCA in which
case the district court is freeto reinstate the judgnent. See id.
Accordingly, we REVERSE the district court’s denial of the
governnent’s notion to stay, VACATE the subsequently entered
judgnent, and REMAND to the district court with instructions to
stay the case pending the Secretary’'s determnation of FECA

cover age.

nanely, the final determ nation of FECA coverage of his claim
Unl ess and until the Secretary determ nes that Wiite's claimfalls
within FECA's coverage, Wite has not been deprived of an FTCA
claim We therefore also find Wiite's due process claimto be
meritless.

o In reaching this decision, we have not considered the
opinion letter of Thomas M Markey, Director for Federal Enpl oyees’
Conpensation, Ofice of Wrkers’ Conpensation Prograns, which the
governnent submitted below in connection with its notion for
reconsi derati on.
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