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EMLIOM GARZA, Crcuit Judge:

Jennell L. Branson appeals from the district court's order
di sm ssing his clains agai nst G eyhound Lines, Inc. ("G eyhound" or
"Gl") and G eyhound Lines, Inc., Amalgamated Council Retirenent
and Disability Plan (the "Plan"). The district court held as a
matter of law that Branson's breach of contract claim against
Greyhound was preenpted by section 8 of the National Labor
Rel ations Act ("NLRA"), 29 U S.C. § 158, and section 301 of the
Labor Managenent Relations Act ("LMRA"), 29 U S. C § 185. W
reverse the district court's preenption ruling and remand for
action consistent with this opinion.

The district court further ruled that the Plan Trustees did
not abuse their discretion under the Enpl oyees' Retirenent |ncone
Security Act ("ERISA"), 29 U S C 8§ 1132(a)(1)(B), by rejecting

Branson's claimfor additional seniority credit. W affirm



I

Branson began working for Geyhound in May 1977 and renai ned
an enpl oyee of the conpany until July 1987, when he resigned to
take another job. At the tinme of Branson's voluntary term nati on,
he was covered by the 1987 coll ective bargai ning agreenent ("1987
CBA"), negotiated between G eyhound and the Amal gamated Transit
Union (the "Union"). Branson's 10.18 years of service entitled him
to certain vested, non-forfeitable pension rights under the Plan,
whi ch continues to exist as a legal entity separate and apart from
G eyhound and the Union. Branson later returned to work for
Greyhound as a replacenent enployee in April 1990, about a nonth
into a bitter strike.

By the tine Branson returned to work for G eyhound, the nost
recent collective bargaining agreenent (the 1987 CBA) had expired,
and negotiations toward a new col | ective bargai ni ng agreenent were
proceedi ng. Geyhound also had recently introduced a newtermin
its negotiations with the Union, essentially designed to encourage
experienced drivers to cross the picket line. Geyhound | abeled
this new term "Experience Based Seniority" or "EBS', and it
prom sed Greyhound seniority credit for any past comrercial driving
experience. Geyhound infornmed the Union that it woul d not abandon
this program under any circunstances and began inplenenting EBS
W t hout further negotiations. Shortly thereafter, the Union filed
an unfair |abor charge with the National Labor Relations Board
("NLRB" or "Board") based on the inplenentation of EBS.

Foll ow ng Branson's return to work, he filled out a standard



formby which he requested seniority credit not only for his prior
work with Greyhound, but also for driving experience gained from
other firnms. Because Branson had worked only part-tinme for these
ot her conpani es, however, G eyhound granted Branson credit only for
his prior Greyhound service.

The grants of EBS "super-seniority" to replacenent workers and
returning strikers becane a mjor issue in the continuing
negoti ati ons between G eyhound and the Union. Even when G eyhound
and the Union at |ast succeeded in signing a new collective
bargai ning agreenent ("1993 CBA"), they inserted a provision
| eaving the resolution of EBS to the NLRB. The Board | ater found
EBS to be an unfair |abor practice and ordered Geyhound to
"elimnate all effects of EBS by all appropriate neans." G eyhound
subsequent|ly began an EBS "buy-out" program whereby the Conpany
of fered cash paynents to those enployees that had earned EBS in
exchange for their signing a standard waiver form

Branson refused to sign the waiver, insisting that he wanted
his additional seniority credit rather than the cash buy-out.
Thereafter, Branson brought suit against the Plan in federal court,
seeking declaratory relief setting forth his rights under the Pl an
as provided in ERISA 29 U S.C. 8§ 1132(a)(1)(B). Because Branson
had not submtted his claimto the Plan Trustees before filing
suit, the trial court granted a joint request to nodify the
schedul i ng order to permt exhaustion. The district court held the
cause in abeyance while Branson exhausted his admnistrative

remedies. The Plan Trustees subsequently held that Branson could



not accumul ate additional seniority credit under the Plan beyond
his already vested 10.18 years. In the neantine, Branson anended
his conplaint to include a breach of contract claim against
G eyhound based on the alleged prom se of seniority.

Branson then tried his case to the district court. At the
cl ose of Branson's presentation of evidence, the district court
di sm ssed Branson's breach of contract claimagainst Geyhound on
preenption grounds. The bench trial continued with respect to the
Plan. Following the trial, the district court ruled in favor of the
Plan, finding that the Trustees did not abuse their discretion in
interpreting the Plan to deny Branson additional seniority credit
after his termnation in 1987. Branson's tinely appeal followed.

|1
At the close of Branson's presentation of evidence, the
district court granted judgnent as a matter of law in favor of
G eyhound on the grounds that both the NLRA and the LMRA preenpted
Branson's breach of contract claim Branson tinely appeal ed the
district court's order on both grounds.! W review de novo the
district court's rulings on preenption. Baker v. Farners Elec.
Coop., Inc., 34 F.3d 274, 278 (5th Cir.1994).
A
In order to preserve the primary jurisdiction of the NLRB

the NLRA requires that courts not regulate activities "when it is

!Because we reverse the district court's judgnent as to the
breach of contract claim against Geyhound, we do not address
Branson's claimthat the district court erred in granting judgnment
for Greyhound w t hout adequate notice and w t hout naking findings
of fact.



clear or may fairly be assuned that [such] activities ... are
protected by 8 7 of the National Labor Rel ations Act, or constitute
an unfair | abor practice under 8§ 8." San Di ego Bl dg. Trades Counci
v. Garnon, 359 U S. 236, 244, 79 S. Q. 773, 779, 3 L.Ed.2d 775
(1959); accord Bel knap, Inc. v. Hale, 463 U. S. 491, 498, 103 S. C
3172, 3177, 77 L.Ed.2d 798 (1983); Wndfield v. G oen D v., Dover
Corp., 890 F.2d 764, 767 (5th G r.1989). Here, Branson seeks to
recover for Geyhound' s alleged breach of a promse to restore
Branson's previously acquired seniority.

The first prong of Garnon preenption requires us to decide
whet her Branson bases his claim on an activity "protected by
section 7" of the NLRA. Garnon, 359 U S. at 244, 79 S.C. at 779.
Section 7 protects the rights of enpl oyees to organi ze, strike, and
collectively bargain. 29 U S.C. § 157. Branson's claim however,
relies on his enployer's alleged breach of contract. Because the
enpl oyer' s al |l eged breach of contract does not constitute "activity
protected by section 7," the first prong of Garnon preenption does
not apply.

The second prong of Garnon preenption requires us to decide
whet her Branson's claiminvolves an activity actually or arguably
for bi dden under section 8 of the NLRA, which prohibits enployers
fromengaging in unfair |abor practices. Garnon, 359 U S. at 244,
79 SSC. at 779, 29 U.S.C. § 158. Branson argues that his claim
arises solely under an individual promse, unrelated to G.l's
inplementation of EBS, and therefore involves no terns of

enpl oynent arguably regulated by section 8. Wether Branson's



seniority is or is not EBS, however, does not prove dispositive.
Certainly if Branson's clains do not involve the EBS program no
col orabl e argunent exists for NLRB jurisdiction. See Belknap, 463
U S at 512, 103 S.C. at 3184 (holding that federal |aw does not
preenpt replacenent enployees from suing in state court for an
enpl oyer's breach of individual prom ses of pernmanent enpl oynent).

Yet our holding of no preenption remains the sane even if
Branson's cl ains do involve EBS. The Suprene Court said as nuch in
Bel knap, where individual replacenent enployees succeeded in
mai ntaining their state |aw breach of contract clains against a
conpany which prom sed them permanent enploynent but then fired
themto make roomfor returning strikers. 463 U S. at 495-497, 103
S.C. at 3175-3177. There the Court explicitly rejected the
enpl oyer's contention that the enpl oyees' breach of contract suit
was preenpted "because it related to ... conduct that was part and
a parcel of an arguable unfair |abor practice.” 1d. at 510, 103
S.Ct. at 3183. Recognizing that "whether the strike was an unfair
| abor practice strike and whether the offer to repl acenents was the
ki nd of offer forbidden during such a dispute were matters for the
Board," the Court nevertheless noted that in mking these
determ nations, "the Board would be concerned with the inpact on
strikers not with whether the enpl oyer decei ved repl acenents.” |d.
Thus, the state | aw causes of action were not preenpted by the NLRA
because they were "of no nore than peripheral concern to the Board
and the federal law ... while [the state] surely [had] a

subst anti al i nt er est in protecting its citizens from



m srepresentations that have caused them grievous harm" |d. at
511, 103 S.Ct. at 3183.

CGLlI seeks to distinguish Bel knap on the grounds that "Bel knap
did not involve a breach of contract claim based on a term of
enpl oynent concerni ng a nandat ory subj ect of bargai ning (seniority)
unilaterally inplenented by an enployer upon an inpasse in
bar gai ni ng negoti ations. " As an initial nmatter, we note that
Greyhound has failed to denonstrate whether inpasse in fact
occurred before the inplenentation of EBS, a finding necessary to
conplete Greyhound' s alleged distinction. More fundanentally,
however, Bel knap indeed did involve a term of enploynent (whether
the position was permanent or tenporary) concerning a mandatory
subject of bargaining (reinstatenent of strikers) wunilaterally
inplemented by an enployer wupon an inpasse in bargaining
negoti ati ons. See Bel knap, 463 U. S. at 493-496, 103 S. . at 3174-
3176.

GLI nore correctly observes that Belknap did not involve
either an NLRB unfair |abor practice finding or a specific order
i ssued by the NLRB because the parties settled their differences
before such a decision could issue. Nevert hel ess, Bel knap
addressed that very argunent by noting that even in the face of an
explicit Board order directing an enployer to violate contracts
made with repl acenent workers, "the suit for danages for breach of
contract could still be maintained without in any way prejudging
the jurisdiction of the Board or the interest of the federal lawin

insuring the replacenent of strikers." 463 U S. at 512, 103 S. C.



at 3184.

The Suprene Court faced a simlar issue in J.I. Case v. NLRB
321 U.S. 332, 64 S.Ct. 576, 88 L.Ed. 762 (1944). There the Court
ordered an enpl oyer not to enforce individual enploynent contracts
t hat forestalled coll ective bar gai ni ng or deterred
sel f-organi zati on. 321 U S, at 341-42, 64 S . . at 582.
Nonet hel ess, the Court specifically preserved the right of the
enpl oyees to seek damages for the breach of their individual
agreenents. |d.

Gl al so makes nuch of Bassette v. Stone, 25 F.3d 757 (9th
Cir.1994), cited by the district court for the proposition that
Branson may have been able to bring his claimunder section 8 of
the NLRA. Bassette does hold that in addition to "limting
enpl oyers in which terns they may i npl enent after inpasse, section
8 requires that enployers honor those terns once they are
inplenmented ... the latter duty following] fromthe fornmer." 25
F.3d at 761. |In Bassette, however, the court confronted the clains
of an enpl oyee represented under the expired coll ective bargaining
agreenent, who continued to work during negotiations over a new
col l ective bargaining agreenent and whose claim rested on a
unilaterally inplenmented termvalidly inplenented under section 8.

Whet her or not we should accept Bassette generally is a
guestion we | eave for another day. At the very |east, however, we
decline to apply Bassette on the facts currently before us, where
a replacenent enployee has challenged the breach of a prom se

arguably based on a unilaterally inplenmented term that the NLRB



al ready has determ ned violates section 8. Applying Bassette in
this way would create an unacceptable incoherence in the duties
requi red by section 8. It cannot both be an unfair |abor practice
to refuse to honor an inplenented term and then also an unfair
| abor practice to continue to honor that sane term

In addition, sinply labeling a term of enpl oynent
"unilaterally inplenented" cannot transform replacenent workers
into participants in the collective bargaining process. See
Service Elec. Co., 281 N L.RB. 633, 641 (1986) (holding that
enpl oyer has no duty to negotiate with the union regarding the
terms and conditions of the replacenents' enploynent); Level d
Whol esal e, Inc., 218 N.L. R B. 1344, 1350 (hol di ng that union's duty
of fair representation does not interfere with its ability to
i nsi st during negotiations that an enpl oyer term nate repl acenents
to make room for returning strikers). These replacenent workers
cone to work when no col |l ective bargai ning agreenent is in effect,
and they work under conditions that have not been collectively
bargai ned for their benefit. See Service Elec., 281 N. L. R B. 633;
Leveld, 218 N.L.R B. at 1350 ("Strike replacenents can reasonably
foresee that, if the union is successful, the strikers will return
to work and the strike replacenents will be out of a job."); cf.
Bel knap, 463 U.S. at 513-514, 103 S. Ct. at 3184-3185 (Bl acknun, J.,
concurring) ("During settlenent negotiations, the union can be
counted on to demand reinstatenent for returning strikers as a
condition for any settlenent.").

To assert that such replacenent workers must bring their



clains to the NLRB rather than to an appropriate court, seens to
vest this federal admnistrative body with power over disputes
purely private and independent of an unfair |abor practice or
col l ective bargai ning agreenent. See 29 U.S.C 8§ 160 ( giving
Board jurisdiction only to prevent any person fromengagi ng i n any
unfair |abor practice); see also National Licorice v. NLRB, 309
U S 350, 366, 60 S.Ct. 569, 578, 84 L.Ed. 799 ("the National Labor
Rel ations Act contenplates no nore than the protection of the
public rights which it creates and defines"). Federal |abor |aw
may create in represented enployees a certain expectation and
interest that an enployer wll abide by terns properly and
unilaterally inplenmented during negotiations over a collective
bar gai ni ng agreenent. See Bassette, 25 F. 3d at 760. Nevert hel ess,
the expectations of replacenent enployees, who trust that an
enpl oyer will keep its promses, stemfromthe different and nore
traditional source of state contract | aw. See Bel knap, 463 U. S. at
507, 103 S.C. at 3181 (holding that even if repl acenent enpl oyees
are "represented" by the Union in sone technical sense, and thus
governed by whatever settlenent the Union negotiates to end the
strike, this cannot change the Court's holding in J.1. Case that
such currently "represented” enpl oyees may sue for damages on their
non-col |l ective contracts); see also Caterpillar Inc. v. WIIians,
482 U. S. 386, 396, 107 S.Ct. 2425, 2431-32, 96 L.Ed.2d 318 (1987)
(finding that a state-law plaintiff nay be covered by a collective
bargai ni ng agreenent, but still my have independent contract

rights arising under state |aw).
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The remai nder of G.I's argunents for affirmng the district
court's finding of preenption relates to the possibility that a
court mght order G.I to behave in a manner contrary to the NLRB's
deci sion. As Bel knap makes cl ear, however, "it will not be opento
any tribunal to conpel the enployer to perform the acts, which
even though he has bound hinself by contract to do them would
violate the Board's order or be inconsistent wwth any part of it."
Bel knap, 463 U. S. at 512 n. 13, 103 S.C. at 3184 n. 13 (quoting
National Licorice Co. v. NLRB, 309 U S at 365 60 S.Ct. at 577).
Gl fails to recognize the flip side of this statenent, that
al t hough no tribunal may order specific performance in the face of
a contrary NLRB order, proper tribunals nonetheless may award
damages for that very breach "without in any way prejudicing the
jurisdiction of the Board or the interest of the federal law in
insuring the replacenent of strikers." Belknap, 463 U S. at 512,
103 S. Ct. at 3184. J.1. Case nmakes a simlar distinction,
providing that its order for the enployer to bargain collectively,
despite the existence of non-expired individual contracts, is
"W thout prejudice to the assertion of any legal rights the
enpl oyee may have acquired under such contract or to any defenses
there-to by the enployer.” 321 U S. at 342, 64 S.Ct. at 582.

Because Branson's breach of contract claimis not based on
activity arguably protected or prohibited under the NLRA, it is not
preenpt ed under Garnon

B
The district court also held that section 301 of the LMRA

11



preenpt ed Branson's breach of contract cl ai mbecause a resol ution
of the relevant allegations woul d depend on the anal ysis of one or
nmore col |l ective bargai ning agreenents. Because Branson bases his
breach of contract <claim on either the 1990 EBS program
unilaterally inplenented by G.I or a separate individual prom se
made to Branson, we disagree.?

The district court's ruling on preenption is a question of
| aw whi ch we review de novo. Baker v. Farners Elec. Coop., Inc.,
34 F.3d 274, 278 (5th Cr.1994). Section 301 preenpts state causes
of action that allege the violation of a collective bargaining
agreenent affecting interstate conmerce. Allis-Chal ners Corp., 471
UsS at 210, 105 S.C. at 1911; Eitmann v. New Ol eans Public
Serv., Inc., 730 F.2d 359, 361-62 (5th G r.1984). When the
resolution of a state law claim substantially depends on the
meani ng of a coll ective bargai ning agreenent, courts nmust treat the
claimas one nade under section 301 or dismss it as preenpted by
federal |abor law. Allis-Chalners, 471 U S. at 220, 105 S.C. at
1916; Thomas v. LTV Corp., 39 F.3d 611, 617 (5th G r.1994).
Nonet hel ess, section 301 does not necessarily preenpt every state
| aw cl ai mbetween the parties to a coll ective bargai ni ng agreenent,

nor does it preenpt clains only tangentially related to such an

2l n earlier proceedings, Branson made an alternative argunent
that "if for sone reason the 1990 agreenent should prove to be
invalid, then M. Branson would nevertheless be entitled to his
seniority under the plain and unm stakabl e | anguage of the [1993]
coll ective bargai ning agreenent itself." Because Branson does not
reassert this argunent in his briefs on appeal, it is waived. See
Zuccarello v. Exxon Corp., 756 F.2d 402, 407-08 (5th Cir.1985);
FED. R ApP. P. 28.

12



agreenent. Lingle v. Norge Div. of Magic Chef, Inc., 486 U S. 399,
409-11, 108 S.Ct. 1877, 1883-85, 100 L.Ed.2d 410 (1988); Allis-
Chal mers, 471 U. S. at 211-12, 105 S.C. at 1911-1912; Thomas, 39
F.3d at 617.

In the instant case, G.I clains that resol ution of Branson's
breach of contract clai mdepends on the interpretation of the 1987
CBA. W disagree. Greyhound concedes that at the tinme Branson
retired in 1987, he had accunul ated 10. 18 years of seniority under
the 1987 CBA. Deci di ng whet her or not GLI made a subsequent prom se
in 1990 to credit Branson with that anmount of seniority, whether
Branson relied on such a prom se, and whether G.I breached such a
promse wll not require the interpretation of the 1987 CBA and
t hus cannot support a finding of preenption. See Lingle, 486 U S
at 413, 108 S.Ct. at 1885 (holding that section 301 preenpts "an
application of state law ... only if such application requires the
interpretation of a collective bargaining agreenent").

Gl also clains that a court would have to consider the 1993
CBA's seniority provision "to consider the nerits of the parties'
dispute as to the nature of Branson's seniority." The seniority
provi sion of the 1993 CBA, however, contains no precise definition
of EBS, nor does it clarify whether EBS contenpl ated the extension
of seniority credit only for non-Geyhound driving experience
Even if it did, what Geyhound and the Union say in 1993 (in the
CBA) about what G eyhound and Branson agreed to in 1990 cannot
alter the analysis of the 1990 agreenent itself (unless one argues

that the 1993 agreenent supersedes the one nmade in 1990, an

13



argunent addressed and rejected below). Thus, if and when a court
attenpts to resolve the nerits of this dispute over the nature of
the seniority allegedly prom sed to Branson in 1990, interpreting
the 1993 CBA w Il not prove necessary or useful.

CGLI additionally clains that a court nust consider the 1993
CBA' s seniority provision "to consider G.l's defense that validity
of its action is based on the NLRB' s order." W disagree. Wile
GLl indeed may attenpt to use the NLRB order as a defense to the
state contract claim section 301 does not provide for the
preenption of clains that mght involve the interpretation of an
NLRB order. See Bel knap, 463 U. S. at 512, 103 S.Ct. at 3184
Sinply pointing out that the 1993 CBA anticipates the issuing of
such an order cannot transform CGLl's defense into one based on the
1993 CBA. 2 To the extent that such a defense would inplicate the
1993 CBA at all, it would do so only tangentially, and thus woul d

not preenpt the underlying state claim®* See Allis-Chal ners, 471

3The 1993 CBA antici pates an NLRB order because G eyhound and
the Union explicitly agreed to | eave the resolution of EBS to the
NLRB and to abi de by whatever decision the NLRB nade.

“The Suprenme Court faced, but refused to decide, a simlar
issue in Caterpillar Inc. v. WIllianms, where fornmer enployees
brought a breach of contract suit in state court against their
former enpl oyer based on all eged individual enploynent contracts.
Caterpillar Inc. v. Wllianms, 482 U S 386, 107 S. C. 2425, 96
L. Ed.2d 318 (1987). The enpl oyer sought to renove the case to
federal court, arguing that its intent to raise a collective
bar gai ni ng agreenent as a def ense mandat ed preenpti on under section
301. ld. at 390, 107 S. . at 2428. Because of the procedura
posture of the case-whether or not renoval of the state clains to
federal court was appropriate—the Suprenme Court expressly declined
torule on the nerits of the preenption issue. 482 U S. at 398 n.
13, 107 S.Ct. at 2433 n. 13. Nonethel ess, the Court expressly held
t hat section 301 does not so "conpletely preenpt” a state lawclaim
for breach of contract that sinply raising a collective bargaining

14



US at 211, 105 S .. at 1911 ("not every dispute concerning
enpl oynent , or tangentially involving a provision of a
col | ective-bargaining agreenent, is pre-enpted by 8§ 301").

CGLlI al so argues that section 301 preenpts Branson's breach of
contract clai mbecause the alleged individual seniority agreenent
seeks to Iimt or condition the 1993 CBA. Yet each of the cases
that Geyhound cites for this proposition concern individual
agreenents nmade in the context of currently binding collective
bargai ni ng agreenents. See Thomas, 39 F.3d at 617-18; Eitmann
730 F.2d at 363. In Thomas, we held that an individual attendance
probati on agreenent negoti ated by the enpl oyee, his union, and the
enpl oyer that set forth mninmum attendance requirenents for the
year and nodified the discharge procedures of the existing CBA,
woul d be treated as a CBA for section 301 preenption purposes.
Thomas, 39 F.3d at 614-17. In Eitmann, we found that where an
enpl oyer's pre-enpl oynent prom ses conflicted with the collective
bargai ning agreenent in effect at the date of hire, section 301
woul d preenpt a state law claim based on that pre-enploynent
prom se. 730 F.2d at 360-63.

Here, in contrast to the cases cited by G eyhound, at the tine

agreenent as a defense would nerit renoval. I d.; see also
Franchi se Tax Bd. v. Construction Laborers Vacation Trust, 463 U. S.
1, 24, 103 S.Ct. 2841, 2854, 77 L.Ed.2d 420 (1983)("[I]f a federal
cause of action conpletely preenpts a state cause of action any
conplaint that cones within the scope of the federal cause of
action necessarily "arises under' federal law. "). The Court noted
that even when an enpl oyer-defendant alleges that a subsequent
col | ective bargai ni ng agr eenent supersedes t he i ndi vi dual agreenent
at issue, section 301 does not necessarily mandate preenption. 482
U S at 394-97, 107 S.Ct. at 2430-32.
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Branson allegedly struck his individual deal with G eyhound, the
1987 CBA had expired and t he bargai ning parties had yet to agree on
the 1993 CBA. In fact, Branson was a replacenent enpl oyee and had
no interest in the CBAs. See Service Elec., 281 N L.R B. at 641
(enpl oyers have no duty to bargain with a striking union about
terms for replacenent enployees). Thus, because no collective
bar gai ni ng agreenent governed at the tinme Branson and G eyhound
allegedly nmade their individual contract, we cannot find that
Branson' s i ndividual claimseeks tolimt or condition a collective
bar gai ni ng agreenent.

Whet her or not the 1993 CBA supersedes the all eged i ndivi dual
agreenent, even though nmade outside the context of a binding
col l ective bargai ning agreenent, presents a different issue. Gl
relies on J.I. Case for the proposition that collective bargaining
agreenents nust supersede and thus preenpt individual enploynent
contracts. Yet while J.I. Case did state broadly that the "very
pur pose of providing by statute for the collective agreenent is to
supersede the terns of separate agreenents of enployees," see 321
US at 338, 64 S.Ct. at 580, the Court also explicitly sought to
preserve the rights of enployees to seek damages based on these

super seded i ndividual contracts. See 321 U. S. at 342, 64 S.C. at

582.

The Suprenme Court has attenpted to correct this type of
erroneous interpretation before. In Caterpillar, the enployer
"argue[ d] t hat when respondents returned to t he

coll ective-bargaining unit, their individual enploynent agreenents
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were subsuned into, or elimnated by, the collective bargaining
agreenent . " 482 U.S. at 395-96, 107 S. . at 2431. Wth

unm stakabl e clarity, the Court responded:

Caterpillar is mstaken ... J.lI. Case does not stand for
the proposition that all individual enploynment contracts are
subsuned into, or elimnated by, the collective-bargaining
agreenent.... Thus, individual enploynent contracts are not

i nevi tably superseded by any subsequent coll ective agreenent
covering an individual enployee, and clains based upon them
may arise under state | aw.

482 U.S. at 396, 107 S. C. at 2431 (citations omtted).

"Caterpillar's basic error,"” continued the Court, "is its failure
to recognize that a plaintiff covered by a collective bargaining
agreenent is permtted to assert legal rights independent of that
agreenent, including state |law contract rights, so long as the
contract relied upon is not a collective bargaining agreenent.”
| d. Whet her Branson's claimfor breach of contract arises out of a
purely individual agreenent, as he alleges, or out of G eyhound's
unilateral inplenentation of EBS, as G.I alleges, no one posits
that his claimarises out of a contract that is itself a collective
bar gai ni ng agreenent.> G.I's argunents of supersession thus cannot

W t hst and appropriate scrutiny.

Inits final plea for a finding of section 301 preenption, Gl

Gl does half-heartedly assert that the EBS provisions are
the "functional equivalent" of a collective bargaining agreenent
for preenption purposes. W di sagree. The 1990 contract terns
were not a coll ectively bargai ned i nstrunent, and were functionally
distinct in many ways. See Thomas, 39 F.3d at 618 (defining
col |l ective bargai ning as "bargai ni ng by an organi zati on or group of
wor kmen on behalf of its nenbers with the enployer”). The terns
were inplenented unilaterally by G.I and were inplenented three
days after being presented to the union. Lastly, section 301
preenpts clainms that depend on a CBA, not its functional
equivalent. Allis-Chalners, 471 U S. at 220, 105 S.Ct. at 1916.
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notes that shoul d Branson prevail on his breach of contract claim
a court could not determ ne Branson's damages w thout |ooking to
the rates of pay included in the 1993 CBA, or the paraneters of any
proper injunction w thout |looking to the seniority provisions of
the 1995 nodification. Assum ng arguendo that this propositionis
true, it hardly establishes that Branson's underlying claim"is
substantially dependent wupon" an analysis of the terns of a
col l ective bargaining agreenent. Allis-Chalners, 471 U S. at 211
105 S. . at 1916. Indeed, the Suprene Court rejected this very
argunent in Lingle, 486 U S. at 413 n. 12, 108 S. (. at 1885 n. 12,
holding that while collective bargaining agreenents may contain
i nformati on such as rates of pay, possibly helpful in determning
the damages due to a worker prevailing in a state-law suit, and
whil e "federal | awwoul d govern the interpretation of the agreenent
to determ ne the proper damages, the underlying state-law claim
not otherw se pre-enpted, would stand."”

GLI has presented no persuasive authority for the proposition
that section 301 preenpts Branson's breach of contract claim

1]

Branson appeal s the district court's decision in favor of the
Plan on two grounds: first, Branson argues that the district court
erred in using the abuse of discretion standard to review the
Trustees' interpretation; and second, he argues that the Trustees
i nterpretati on was nonet hel ess an abuse of discretion. W disagree

on both counts.

The district court applied an abuse of discretion standard
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because it found that the Pl an conferred di scretionary authority on
the Trustees. See Firestone Tire & Rubber Co. v. Bruch, 489 U. S.
101, 115, 109 S.Ct. 948, 957, 103 L. Ed.2d 80 (1989); Chevron Chem
Co. v. Ol, Chem and Atom c Wrkers Local Union 4-447, 47 F.3d
139, 142 (5th G r.1995). Whether the district court enployed the
correct standard of review for analyzing the Trustees'
interpretation of the Plan is a question of |aw which we review de
novo. Chevron Chem, 47 F.3d at 142.

The district court nmust apply an abuse of discretion standard
only when the Plan itself confers discretionary authority on the
Trustees to interpret the Plan. See Firestone Tire, 489 U S at
115, 109 S. . at 956-57 ( holding that "a denial of benefits ..
is to be reviewed under a de novo standard unl ess the benefit plan
gives the admnistrator or fiduciary discretionary authority to
determne eligibility for benefits or to construe the terns of the
pl an"); Chevron Chem, 47 F.3d at 142. In Chevron Chem, we held
that the district court correctly used the abuse of discretion

standard where the pension plan conferred discretionary authority

in the follow ng nmanner: "[T]he adm nistrator is enpowered to
"make such rules, regulations, [and] interpretations ... and [toO]
take such other action ... as [he] may deem appropriate.' " 47

F.3d at 143 (enphasis and alterations in original) (quoting pension
pl an) .

In the case at hand, the Plan uses sim |l ar | anguage to confer
di scretionary authority upon the Trustees. Section 6.2 of the Pl an

states that the Trustees have the power "[t]o decide any question
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arising in the admnistration, interpretation, and application of
this Plan." Consequently, the district court correctly used the
abuse of discretion standard to review the decision of the
Tr ust ees.

Branson argues, however, that the Trustees here are subject to
a "suspicion of partiality"® and that the district court should
have used a sliding scale-sonmething less than the abuse of
di scretion standard—+to review the Trustees' decision. See Lowy
v. Bankers Life and Casualty Retirenent Plan, 871 F.2d 522, 525 &
n. 6 (5th CGr.1989) (suggesting the possibility of using a sliding
scale to review trustees' decision). W disagree.

The district court found, as a matter of fact, that no
ani nosity toward repl acenent workers i nfluenced either G eyhound or
t he Uni on. W review the district court's factual findings for
clear error. See Bellaire Gen. Hosp. v. Blue Cross Blue Shield, 97
F.3d 822, 829 (5th Cr.1996). Branson does not dispute that in
1990 the Uni on hel ped himcorrect G eyhound records to reflect his
actual starting date and that later, the Union pursued Branson's
grievance regarding a conpany decision to place himon sick | eave
for an extended period of tine. Under these circunstances, we
cannot say that the district court commtted clear error in finding
no suspicion of partiality. Thus, the district court was correct

in refusing to use a suspicion of partiality as a factor in

’Branson clainms that the Plan operates under a conflict of
interest because the Plan is nmanaged by a six-nenber Board of
Trustees, half chosen by the Union and half by G eyhound, none of
whom have an interest in hel ping fornmer strike-breakers.
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determ ni ng whet her the Trustees abused their discretion.

Branson additionally clains that the district court erred in
findi ng no abuse of discretion because: (1) the Trustees | ooked to
the 1987 CBA instead of the 1993 CBA to determ ne whether Branson
lost his seniority;’” and (2) even the 1987 CBA did not explicitly
state that Branson would |lose his seniority when he quit. We
review de novo the district court's ultimate | egal concl usion that
there was no abuse of discretion by the Trustees. See Sweatnman v.
Comrercial Union Ins. Co., 39 F.3d 594, 601 (5th Cr.1994).

A two-step inquiry governs whether the Trustees abused their
discretion in refusing to give Branson the additional seniority he
claimed. Pickromv. Belger Cartage Serv., Inc., 57 F.3d 468, 471
(5th Gr.1995). First, we determ ne whether the Trustees gave the
Plan a "legally correct"” interpretation. |Id. Second, if we find
that the Trustees' interpretation is not legally correct, we nust
determ ne whether the Trustees' decision constituted an abuse of
di scretion. ld. In deciding the first step-whether the Plan's
interpretation was | egally correct—we consider three factors: (1)
whet her the Trustees have given the pension plan a uniform
constructi on; (2) whether the Trustees' interpretation is
consistent with a fair reading of the Pl an; and (3) whether

different interpretations of the Plan will result in unanticipated

‘Branson al so appears to argue that the Trustees shoul d have
| ooked to the 1990 Agreenent inplenented unilaterally by G eyhound
to determ ne whether he lost his seniority. This argunent ignores
the fact that under section 11.1 of the Plan, any action taken by
G eyhound wi thout the concurrence of the Union can have no effect
on the Pl an.

21



costs. 1d.; Chevron Chem, 47 F.3d at 145.

In the instant case, the first factor proves insignificant
because the Trustees have not previously interpreted the rel evant
provi si ons. Al t hough not determ native, the third factor of
unantici pated costs supports the Trustees. |ndeed, the Trustees
interpretation seens designed to thwart the very unantici pated
costs that Branson's interpretation inevitably would produce.
Particularly with enpl oyees |i ke Branson, who have accunul ated | ong
ternms of seniority and then left the conpany, attenpting to arrange
actuarially for the possibility that these enpl oyees m ght reenter
the Plan at any nonent, denmanding inmmediate recognition of
substantial ternms of seniority, certainly results in unantici pated
costs.

The second factor, relating to whether or not the Trustees'
engaged in a "fair reading of the Plan," forns the basis of
Branson's argunent that the Trustees' abused their discretion in
interpreting the Plan to deny himadditional seniority credit. W
find, however, that the Trustees' interpretationis a fair reading
of the Pl an.

Section 2.1 of the Plan provides:

Notwi t hstanding anything to the contrary in this Section

2.1(1), however, an Active Participant who subsequently

term nat es enpl oynent with an Enpl oyer and t hereupon | oses hi s

seniority under the Col |l ective Bargai ning Agreenent ... shal

thereafter cease to be an Active Participant regardl ess of
whet her such Participant is subsequently re-enployed by an

Enpl oyer or a Rel ated Enpl oyer.

The Plan provides in 2.3(2) that only Active Participants my

accrue pension credit or benefits under the Plan. I n 1987, Branson

22



was an "Active Partici pant who subsequently term nate[d] enpl oynent
with an Enpl oyer.™ Thus, the question for the Trustees becane
whet her Branson "thereupon 1los[t] his seniority wunder the
Col | ective Bargai ni ng Agreenent." The Trustees found that Branson
did lose his seniority under the 1987 CBA and thus "cease[d] to be
an Active Participant” in the Plan, neaning that he could no | onger
accrue additional pension <credit, regardless of his later
re-enpl oynent.

Branson argues that using the 1987 CBA does not conport with
a fair reading of the Plan because the definition of "Collective
Bar gai ni ng Agreenent"” includes not only "[t]he current collective
bar gai ni ng agreenent between the Conpany and the Union," but also
any "extensions thereof, or any successor agreenents between the
parties." This definition, however, cannot alter the inport of the
phrase "thereupon loses his seniority" in section 2.1 (enphasis
added). Black's Law Dictionary defines "thereupon" as: "w thout
delay or |apse of tinme." BLAK s LAwDi cTionary 1478 (6th ed. 1990).
Webster's New Coll egiate Dictionary simlarly defines "thereupon”
as "imediately after that." WBSTER S NEw COLLEG ATE Di CTIONARY 1201
(1979). Thus, the Trustees did engage in a fair reading of the
Plan by looking to the collective bargaining agreenent in effect
"Iimedi ately after” Branson term nated his enploynent in 1987.

Branson al so argues that the Trustees failed to nmake a fair
reading of the Plan by interpreting the 1987 CBA to inpliedly
revoke seniority for enpl oyees who voluntarily quit. W disagree.

Branson correctly notes that the 1987 CBA neither explicitly
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protects nor explicitly revokes the seniority of enployees who
voluntarily quit. The 1987 CBA does, however, explicitly retain
seniority for several categories of enployees, i ncl udi ng:
enpl oyees entering the arnmed forces, enpl oyees receiving | eaves of
absence for less than 30 days, enployees furloughed as part of a
reduction in force (so long as they return to work when it becones
avai l able), enployees in the service of the union, and enpl oyees
accepting supervisory positions (so long as they resune a position
wthin the bargaining unit within 24 nonths). The Latin maxim
expressio unius est exclusio alterius proves instructive. The
Trustees found that the inclusion of specific circunstances in
whi ch an enpl oyee retained seniority neant that an enpl oyee di d not
retain seniority in other circunstances. Consequently, those
enpl oyees who voluntarily quit "lost" their seniority, and the Pl an
could not allow any |ater accunulation of additional seniority.
Branson has failed to showthat this is not a fair reading of the
Pl an.

Havi ng found that the Trustees' interpretation of the Plan was
legally correct, we need not proceed to the second step of our
anal ysis. Pickromv. Belger Cartage Serv., Inc., 57 F. 3d 468, 472-
73 (5th Gr.1995). The Trustees did not abuse their discretion in
interpreting the Plan.

|V

In sunmary, we hold that Branson's breach of contract claim
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agai nst Greyhound is not preenpted by the NLRA or the LMRA.8 W
reverse and remand to the dis-
trict court for proceedings consistent with this opinion.® W

affirmthe district court's judgnent in favor of the Plan.

8 affirmthe district court's denial of Branson's notion for
summary judgnent on his breach of contract clai magai nst G eyhound.
The record discloses several genuine issues of material fact,
including the type, if any, of seniority credit G eyhound offered
Branson, what that seniority credit would have done for Branson,
whet her or not G eyhound's subsequent behavior contradicted any
accepted offer and whet her G eyhound has any vi abl e def enses.

°Branson's only remaining claimis a breach of contract based
on state | aw. In light of this opinion, the district court my
revisit its decision to exercise supplenental jurisdiction over
Branson's state law claim See Parker & Parsley Petrol eum Co. v.
Dresser Indus., 972 F. 2d 580, 585 (5th G r.1992) ("Qur general rule

is to dismss state clainms when the federal clains to which they
are pendent are dism ssed.").
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