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Appeals fromthe United States District Court
for the Southern District of M ssissipp

January 12, 2001
Bef ore GARWOOD, HI G3 NBOTHAM and STEWART, Circuit Judges.
GARWOOD, Circuit Judge:

Petitioner-appellant Elroy Earl Sayre (Sayre) appeals the
district court’s denial of habeas corpus relief as to his
M ssissippi distribution of a controlled substance conviction.
Sayre contends that: (1) trial counsel’s failure to call certain
alibi witnesses constituted ineffective assistance of counsel and
(2) trial counsel’s refusal to allowhimto take the stand deprived
himof hisright totestify. W affirmthe district court’s denial
of relief.

Facts and Proceedi ngs Bel ow

Sayre is currently serving a twenty year sentence in the
Central M ssissippi Correctional Facility at Pearl, M ssissippi
i nposed in respect to his August 1986 conviction for the Septenber
1984 distribution of a controlled substance. The evidence at
Sayre’s trial reflected the foll ow ng.

On Septenber 18, 1984, an undercover enployee of the
M ssi ssi ppi Bureau of Narcotics, David Jackson, visited Sayre at
his trailer in Jackson County, M ssissippi, requesting one-half
pound of mari huana. Because Sayre did not then possess one-half

pound of marihuana, the two agreed to neet at another of Sayre’'s
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trailers to consummate the deal

Agent Jackson net Sayre at his second trailer the next
nmorning, ready to purchase the half-pound of nmarihuana. Sayre
obt ai ned a bag of mari huana froma patch of overgrown grass in his
backyard, providing the same to Agent Jackson i n exchange for $475.

During both of Agent Jackson’s encounters with Sayre, he wore
a body m crophone. Thus, Jackson’s conversations with Sayre were
overheard by two other agents—-Dean Shepard and Jay Eubanks.
Unfortunately, the tape recording of the first conversation was
i naudi bl e. The state did not attenpt to record the second
conversation. All three agents testified at trial.

Allison Smith, a drug analyst at the State Crine Laboratory,
identified the substance Agent Jackson purchased from Sayre as
mar i huana. Lonnie Arinder, a fingerprint examner at the
M ssissippi Crime Lab, identified as Sayre’'s five fingerprints
taken from the bag containing the mari huana. Smth and Arinder
testified at trial.

On August 27, 1986, Sayre was tried by jury, convicted of
distribution of a controlled substance, sentenced to serve twenty
years in the custody of the M ssissippi Departnent of Corrections
and ordered to pay a $30,000 fi ne.

On direct appeal, Sayre was represented by the sanme attorney
as at trial and advanced two points of error: (1) the trial court’s

failure to sustain his notion to quash the jury panel and decl are



a mstrial (during voir dire a juror stated that she thought drug
use was wong) and (2) the trial court’s failure to sustain his
objection to the testinony of Dean Shepard and subsequent refusal
to grant a mstrial on this basis. On Decenber 9, 1987, the
M ssi ssippi Suprene Court affirnmed Sayre’s conviction. Sayre v.
State, 515 So.2d 1238 (M ss. 1987).

On Decenber 28, 1992, Sayre filed an application for |eave to
file a notion for post conviction relief. In his notion for post-
conviction col lateral relief, Sayre all eged i neffective assi stance
of counsel at trial and on direct appeal. Sayre conplained of: (1)
counsel's failure to call certain defense wi tnesses, (2) counsel’s
refusal to permit himto testify and (3) counsel’s failure to
“prosecute an adequate and effective [direct] appeal.” Sayre
conplained of violations of the Fifth, Sixth and Fourteenth
Amendnents of the United States Constitution. On June 21, 1994,
the Supreme Court of M ssissippi, pursuant to Mss. CobE ANN. § 99-
39-21(1),! denied Sayre’s nmotion for post-conviction collatera

relief.

!Mss. CobE ANN. 8 99-39-21(1):

“Failure by a prisoner to raise objections, defenses,
clains, questions, issues or errors either in fact or

| aw whi ch were capable of determ nation at trial and/or
on direct appeal, regardl ess of whether such are based
on the laws and the Constitution of the state of

M ssissippi or of the United States, shall constitute a
wai ver thereof and shall be procedurally barred, but
the court may upon a showi ng of cause and actual
prejudice grant relief fromthe waiver.”



On August 23, 1994, Sayre filed a petition for wit of habeas
corpus wunder 28 US.C 8 2254 in the Southern District of
M ssi ssippi, advancing clains simlar to those barred by the
M ssi ssi ppi Suprene Court. On August 10, 1995, the magistrate
judge filed a Report and Recommendati on suggesting that the wit be
denied. Despite Sayre’'s objections thereto, on January 23, 1996,
the district court adopted the nmagistrate judge’ s report and
dism ssed the petition with prejudice. Sayre filed his notice of
appeal February 13, 1996. The district court denied a certificate
of probabl e cause.

Thereafter, a judge of this Court granted Sayre' s request for
a certificate of probable cause. Sayre now argues two points: (1)
trial counsel’s failure to call certain alibi wtnesses constituted
i neffective assistance of counsel and (2) trial counsel’s failure
to call Sayre deprived him of his right to testify in his own
defense. Sayre also contends that he is not procedurally barred
fromraising these issues.

Di scussi on

Procedural Bar

When a state court declines to hear a prisoner’s federa
claine because the prisoner failed to fulfill a state procedura
requi renent, federal habeas is generally barred if the state
procedural rule is independent and adequate to support the

j udgnent . Col eman v. Thonpson, 111 S. C. 2546, 2553-54 (1991);



Anps v. Scott, 61 F.3d 333, 338-39 (5'" Cir. 1995). The procedural
default is not an adequate ground for denial of relief unless the
state suprene court applies the bar “strictly or regularly . . . to
the vast majority of simlar clains.” Anmos, 61 F.3d at 339.
M ssi ssi ppi does not (or at |least did not) usually apply section
99-39-21(1)'s procedural bar to ineffective assistance of trial
counsel clains when, as was the case wth Sayre, the defendant was
represented by the sanme |lawyer on direct appeal as at trial.
Martin v. Maxey, 98 F.3d 844 at 848 (5th G r. 1996); Sones V.
Hargett, 61 F.3d 410, 416 n.9 (5" Cr. 1995 (citing Wley v.
State, 517 So.2d 1373, 78 (Mss. 1987)). Because M ssi ssippi does
not (or at least did not) strictly or regularly apply section 99-
39-21(1) to bar clains |like Sayre’'s, the state ground is not
adequate and Sayre’'s clains are not barred.
1. Ineffective Assistance of Counsel

A Failure to Call Defendant to Testify

Sayre conplains that his lawer’s failure to call himto the
stand, despite his repeated requests, effected a denial of his
right to testify on his own behalf. Sayre asserts that he never
agreed with counsel’s decision not to call him that he “later
realized” he should have testified and that he never know ngly and
intelligently waived his right to testify.

A crimnal defendant has the right to take the stand and

testify in his or her own defense. Rock v. Arkansas, 107 S. C.



2704, 2708 (1987). Sayre contends only that his attorney
interfered with his right to testify, not that the state trial
court (or prosecutor) did so. In United States v. Brown, 217 F.3d
247, 258-59 (5'" Cir. 2000), this Court recently held that the
“appropriate vehicle for such clains is a claim of ineffective
assi stance of counsel.”?

In Strickland v. Washington, 104 S. Ct. 2052, 2064-68 (1984),
the Supreme Court held that a defendant claimng ineffective
assi stance of counsel nust show that: (1) trial counsel’s
performance was deficient and (2) the deficient performance
prejudi ced the defense. Because ineffective assistance of counsel
is a mxed question of law and fact, this Court reviews the
district court’s denial of habeas relief de novo (although
crediting, if not clearly erroneous, the trail court’s express or
inplied findings of discrete, historic facts). Crane v. Johnson,
178 F.3d 309, 312 (5'" Gr. 1999).

1. Def i ci ent Performance
Strickland review is highly deferential; Sayre nust overcone

a strong presunption that counsel’s decision not to place him on

2Brown al so involved a claimby one defendant that the trial
court interfered with his right to testify by failing to require
a wai ver on the record. Brown noted that in the habeas context,
the panel in United States v. Martinez, 181 F.3d 627, 628 (5"
Cir. 1999), declined to articul ate what degree of substantiation
is required froma habeas petitioner claimng deprivation of the
right to testify. Brown, 217 F.3d at 258 & n.9. Because Sayre’s
petition only inplicates his counsel’s actions, we need not
el aborate further on this point.



the stand was sound trial strategy. |I|d. at 2065-66. This Sayre
cannot do.

M ssi ssi ppi points out that Sayre was represented by the sane
counsel at a prior trial involving another sale of marihuana to
Agent Jackson.® At that earlier trial, Sayre raised the defense of
entrapnent and testified on his own behalf. Sayre v. M ssissippi,
533 So.2d 464, 466 (M ss. 1988). On cross-exam nation, Sayre
admtted to dealing in mari huana since August of 1984. |Id. Sayre
went on to explain that he was forced to traffic in marihuana
because the only other way he could support his famly was to rob
a bank. Had Sayre taken the stand in the August 1986 trial
M ssi ssippi would not have been able to question him about his
predi sposition to sell mari huana because he was not asserting the
defense of entrapnent as to the offense then on trial. However
M ssissippi is correct that Sayre’s testinony in the earlier trial
was highly prejudicial to him We conclude that a reasonable
attorney, considering Sayre’'s prior performance on the stand, could
have decided that the potential risks of Sayre testifying

out wei ghed the potential benefits.

2. Prej udi ce

3On July 31, 1985, Sayre was tried and convicted of
distribution of a controll ed substance on Cctober 4, 1984.
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Strickland' s prejudice elenent requires Sayre to show “that
there is a reasonable probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have been
different. A reasonable probability is a probability sufficient to
underm ne confidence in the outcone.” Strickland, 104 S. C. at
2068.

Because counsel’s performance was not deficient, it is not
necessary to consider whether the chall enged decision underm nes
confidence in the outcone of Sayre’'s second trial. However, we
observe that Sayre’s self-serving conclusory statenent that his
testinony would have resulted in an acquittal, standing alone,
falls far short of satisfying Strickland s prejudice elenent.
Nei t her here nor below has Sayre all eged anything further. Sayre
fails, as he did below, to explain what his testinony woul d have
been. Thus, we have no idea how this testinony could have nmade a
di fferent outcone reasonably probable. Considering the
overwhel m ng evidence of Sayre’'s gquilt, we cannot conceive of
anything Sayre could have said that would have provided any
reasonabl e possibility of a different outcone. The testinony of
Agent Jackson was uni npeached and the plastic bag containing the
mar i huana was covered with five of Sayre’s fingerprints.

B. Failure to Call O her Wtnesses

Sayre opi nes that counsel was ineffective for failing to cal

favorable w tnesses “that could have given testinony that he



[ Sayre] was not at the alleged crine scene . Sayre does
not, and did not below, identify any of the favorable w tnesses or
ot herw se suggest what they woul d have testified to (e.g., thereis
no indication of where they would have said Sayre was at the tine
of the offense), but he does state that one witness had been
threatened by the district attorney.

W note that:

“Conpl aints of uncalled wtnesses are not favored in

f ederal habeas corpus revi ew because al |l egati ons of what

a wWtness would have testified are |argely specul ati ve.

[Ctation omtted.] Were the only evidence of a m ssing

W tnesses’ testinony is fromthe defendant, this Court

views claims of ineffective assistance wth great

caution.”
Lockhart v. McCotter, 782 F.2d 1275, 1282 (5'" Gir. 1986). See also
Marl er v. Blackburn, 777 F.2d 1007, 1010 (5'" Gir. 1985); Mirray v.
Maggi o, 736 F.2d 279, 282 (5'" Cr. 1984); United States .
Cockrell, 720 F.2d 1423, 1427 (5'" Cr. 1983); Buckelew v. United
States, 575 F.2d 515, 521 (5'" Gr. 1978).

1. Def i ci ent Performance

Sayre does not, and did not below, explain what his counsel
was (or shoul d have been) aware of at the tine of trial that should
have caused himto call these unidentified wtnesses or why the
favorable w tnesses (whoever they are) were not called. A
prisoner’s bald conclusory assertion that supposed “alibi”

W t nesses were not called does not serve to “overcone the strong

presunption that his counsel’s actions were reasonable.” Marler,
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777 F.2d at 1010.
2. Prej udi ce
Sayre has never provided any court with affidavits (or simlar
matter) fromany of the unidentified favorable wi tnesses suggesting
what they would have testified to. It is clear that Sayre’'s
conclusory speculation about the effect of the wunidentified
favorable witness’ testinony falls far short of the prima facie
show ng of prejudice necessary for the evidentiary hearing Sayre
requests. Cockrell, 720 F.2d at 1427.
Concl usi on
W conclude that Sayre was not deprived of effective
assi stance of counsel. The decision of the district court denying

Sayre’s section 2254 petition is AFFI RVED
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