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GARWOOD, Circuit Judge:

Thi s appeal involves disputed deficiencies in the incone tax
returns of appellants Dennis and D xi e Bol di ng, husband and w fe,
for the taxable years 1988, 1989, and 1990. The Boldings filed a
petition contesting the deficiencies in the United States Tax
Court. The court entered a nenorandum opinion, unofficially
reported at 70 T.C. (CCH) 110, rendering a decision in favor of the
Comm ssi oner of Internal Revenue (Conm ssioner). W reverse.

Facts and Proceedi ngs Bel ow

In the late 1970s, Dennis Bol ding (Taxpayer)?! began a cattle
ranch operation, breeding and selling cattle for the neat nmarket.
Taxpayer was advi sed by his accountant that he should conduct his
cattle ranching operation through a corporation for liability

pur poses. Accordingly, in August 1983 Taxpayer forned Three Forks

!References to "Taxpayer" in the singular are to Dennis
Bolding; Ms. Bolding is a party to this case solely because she
filed joint incone tax returns wWith her husband for the years at
i ssue.



Land & Cattle Conmpany (Three Forks), a Texas corporation which
periodically engaged in both the comercial and the registered
cattl e businesses.? The corporation was structured as a Subchapter
S corporation, and at all tinmes was wholly owned by Taxpayer, who
was its president.

Prior to 1990, Taxpayer had |ent approximately $500,000 to
Three Forks, noney whi ch he had obtained fromthe sale of his prior
busi nesses, including a beer distributorship and a ranch. Al though
these loans were recorded in Three Forks' books and records as
| oans froma sharehol der, no prom ssory notes for these | oans were
prepared or executed. Sonetinme during 1990, Taxpayer and his
accountant realized that Three Forks would not be able to repay
Taxpayer the noney he had lent it. As a result, the indebtedness
for the noney previously advanced as a loan to Three Forks was
contributed by Taxpayer to the capital of the corporation.

At the begi nning of 1990, Taxpayer |eased a ranch known as the
Hopper Ranch. He needed additional funds to purchase cattle to
stock his ranching operation. He contacted the Citizens State Bank
of Loneta in Loneta, Texas (Bank), and explained that he wanted a
loan to fund his cattle operation. The Bank required Taxpayer to
submt a personal financial statenment and a proposed operating
statenent showi ng the planned use of the funds. Pursuant to the

Bank' s request, Taxpayer submtted his personal financial statenent

2The commercial cattle business involves breeding cows and
selling the calves to the neat nmarket, while the registered cattle
busi ness i nvol ves rai sing and sonetines selling cattle for breeding
pur poses.



(showing a net worth in excess of $2,000,000, with over $200, 000
cash on hand) and proposed operati ng statenent, explainingthe need
for and his proposed use of the funds. The proposed operating
statenent indicated that Taxpayer wanted the loan to fund a
"cowcalf operation” in which he would purchase 400 cows and 20
bul Il s and graze themon 4,800 acres. He asked for aline of credit
fromthe Bank in the anmount of $250,000. No financial information
Wth respect to Three Forks was asked for or submtted.

The Bank approved the $250,000 line of credit and prepared a
prom ssory note, which Taxpayer signed, nam ng "Dennis E. Bol ding
d/b/a Three Forks Land & Cattle Co." as the maker-borrower. The
Bank al so required the filing of a security agreenent and a UCC 1
financing statenent. The security agreenent was signed "Dennis E
Bol ding d/ b/a Three Forks Land & Cattle Co.," and provi ded t he Bank
wWth a security interest in the cows and bulls that were to be
acquired with the funds borrowed under the line of credit. The
UCC-1 statenent, however, was signed by Taxpayer sinply as "Dennis
E. Bolding."

Taxpayer believed that he was borrowing the funds in his
personal capacity and not on behal f of Three Forks. Al so, the Bank
indicated that it was making the | oan to Taxpayer al one and based
upon his personal credit. None of the | oan docunents prepared by
the Bank was prepared for Three Forks as debtor, nor were any

si gned by anyone on behal f of the corporation.?

3ln addition to the $250,000 | oan, the Bank al so nade ot her
| oans to Taxpayer and Three Forks during 1990. On March 8, 1990,
t he Bank | ent $25,000 to Taxpayer individually. The note was nade
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The funds were disbursed directly from the Bank to Three
Forks' corporate account and were used by Three Forks to purchase
cattle.* Principal and interest paynents were made to the Bank
fromtime to time with respect to the $250,000 line of credit.
Such principal and interest paynents to the Bank were nmade by
checks drawn on Three Forks' account.

By the end of 1990, the total anmount outstanding on the line
of credit, net of all repaynents, was $223,000. The line of credit
was rolled over into |ater years, after its initial maturity, but
ultimately went into default in March 1994 with an outstanding
bal ance. The Bank sued Taxpayer for repaynent on the outstanding
bal ance of the loan; no action was taken agai nst Three Forks.

Three Forks reported an ordinary loss for its 1990 year of

$93, 769. Taxpayer deducted, anmong ot her things, that anpbunt on his

out to and signed by "Dennis E. Bolding." The note stated that the
purpose of the loan was to pay the IRS. The proceeds of the |oan
were deposited in Taxpayer's personal account, and Taxpayer nade
all paynents on this loan fromhis personal account. On July 13,
1990, and August 8, 1990, the Bank l|ent $35,000 and $32, 000,
respectively, to Taxpayer individually and Three Forks. The notes
reflected that the nakers were "Dennis E. Bol ding, Individual and
Three Forks Land & Cattle Conpany" and provided two signature
lines, one for "Dennis E. Bolding, Individual" and one for "Dennis
E. Bolding, President." The funds from these two |oans were
deposited into Three Forks' account, and Three Forks nmde all
paynments of principal and interest to the Bank with checks drawn
from its corporate account. The referenced three |oans for
$25, 000, $35,000, and $32,000 are not at issue here.

“The Tax Court erroneously found that Taxpayer occasionally
received partial disbursenents of the loan into his personal
account . As discussed later, the court apparently failed to
consider the parties' stipulation that all proceeds from the
$250, 000 | oan were deposited into Three Forks' corporate account.



1990 incone tax return as his share of the S corporation's |oss.?®
Al so, Taxpayer deducted a carryover loss from the corporation's
1989 tax return in the anount of $25,6454, for a total |oss of
$119, 223. After reporting a capital gain of $19,681 from the
corporation in the corporation's 1990 tax return, the net | oss from
t he corporation clainmed in Taxpayer's 1990 tax return was $99, 542.
The corporation's |oss deducted on Taxpayer's 1990 tax return
created a net operating loss for that year and a carryback to the
1988 year in the anount of $62,170. Petitioner clainmed an
additional net operating |oss carryback to 1988 from 1989 for
$15, 344.

The Conm ssioner disagreed wth Taxpayer's deductions, and
issued a statutory notice of deficiency in July 1993. The
Conmi ssi oner disallowed the entire $99,542 net | oss claimfor 1990
on the grounds that Taxpayer had i nsufficient basis in Three Forks
stock to support such an all owance. The Conm ssioner al so reduced
the net operating |oss carrybacks clainmed to Taxpayer's 1988 tax
return in the aggregate anount of $64, 136.

Taxpayer and his wife filed a petition in the Tax Court
seeking redetermnation of the deficiencies set forth in the
notice. After settlenent by the parties, the only issue presented

to the Tax Court was whet her the Conm ssioner correctly determ ned

SUnder section 1366(a) of the Internal Revenue Code, a
sharehol der of a Subchapter S corporation is entitled to deduct
fromgross incone his pro rata share of any | oss sustai ned by that
corporation. Section 1366(d)(1), however, limts the sharehol der's
deduction to the sum of the shareholder's adjusted basis in his
stock and t he adj usted basis of any i ndebtedness of the corporation
to the sharehol der.



t hat Taxpayer was not entitled to deduct on his federal incone tax
return for 1990 the $99, 542 net operating loss incurred by Three
For ks. Al t hough corporate |osses deducted prior to 1990 had
exhausted his adjusted basis in Three Forks, Taxpayer naintained
that his basis in the corporation increased during 1990 as a result
of the $250,000 line of credit obtained fromthe Bank. According to
Taxpayer, he, solely in his individual capacity, borrowed the funds
under the $250, 000 credit fromthe Bank and, in turn, he |l ent those
funds to Three Forks. Taxpayer argued that his basis in Three
Forks at the end of 1990 equal ed the outstandi ng bal ance on this
[ine of credit.

The Comm ssioner, on the other hand, mamintained that Three
Forks, rather than Taxpayer, was the true borrower from the Bank
with respect to the funds advanced under the $250,000 |ine of
credit so that, consequently, there was no | oan by Taxpayer to the
corporation with respect to that line of credit. Accordingly, the
Commi ssi oner concl uded that Taxpayer's basis in the corporation did
not increase as a result of the funds advanced by the Bank on the
$250, 000 | oan and that Taxpayer, therefore, was not entitled to
deduct any of the corporation's $99, 542 net operating | oss on his
i ndi vidual return for 1990.

Foll ow ng a one-day trial, the Tax Court entered a nenorandum
opi nion holding that Taxpayer was not entitled to deduct the
corporation's net operating loss. The Tax Court found as a fact
t hat Taxpayer, rather than Three Forks, was the true borrower from

the Bank with respect to the funds disbursed under the $250, 000



line of credit. The court, however, ultimtely agreed with the
Comm ssi oner that Taxpayer did not have sufficient basis in Three
Forks' stock or debt to entitle him to deduct any of the
corporation's $99, 542 net operating | oss. According to the court,
the evidence showed that the funds from the |oan were deposited
sonetinmes directly from the Bank to Three Forks' accounts, and
sonetinmes to Taxpayer's personal account, and Taxpayer had failed
to show how much went to Three Forks.® After reconputation of the
deficiency, the Tax Court entered its decision determning
deficiencies in Taxpayer's federal incone tax for the years 1988,
1989, and 1990 in the ampbunts of $17,896, $103, and $5, 091,
respectively. Fromthis decision, Taxpayer now appeals.
Di scussi on

The key issue in this case centers around the nature of the
$250,000 line of credit. |f, as the Conm ssioner contends, the
| oan was one fromthe Bank to Three Forks, Taxpayer could not have
i nvested the proceeds of the loan in the corporation, and thus his
basis in the corporation would not have increased and woul d not
suffice to allow himto deduct its operating | osses. On the other
hand, if the line of credit was actually a loan fromthe Bank to
Taxpayer, who then invested the funds in or loaned themto his
corporation, the Taxpayer's basis in the corporation would be
correspondi ngly increased and sufficient to allowhimto deduct its

referenced | osses. See In re Breit, 460 F.Supp. 873, 875

5As di scussed bel ow, the Comm ssi oner does not defend the Tax
Court's decision on this basis, and concedes that all the $250, 000
advanced on the line of credit went to Three Forks.
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(E. D. Va. 1978). In other words, we nust determ ne whether the
$250,000 line of credit was a loan fromthe Bank to Three Forks or
whether it was a loan to Taxpayer, who in turn furnished it to
Three Forks as either a loan or a capital contribution. See Estate
of Leavitt v. Comm ssioner of Internal Revenue, 875 F.2d 420, 422
(4th Cr.), cert. denied, 493 U. S. 958, 110 S.C. 376, 107 L.Ed.2d
361 (1989).

W review the decision of the Tax Court under the sane
standards that apply to district court decisions: issues of |aw
are reviewed de novo and findings of fact are reviewed for clear
error. Valero Energy Corp. v. Conmm ssioner of Internal Revenue, 78
F.3d 909, 912 (5th Cr.1996). The question presented here-whet her
the $250,000 line of credit was a loan to Taxpayer or to Three
Forks—+s one of fact, and the Tax Court's findings of fact wll not
be overturned unless clearly erroneous. See Reser v. Conm ssioner
of Internal Revenue, 112 F.3d 1258, 1264 (5th Cr.1997);
Plantation Patterns, Inc. v. Conm ssioner of Internal Revenue, 462
F.2d 712, 724 (5th Gr.), cert. denied, 409 U S. 1076, 93 S. C
683, 34 L.Ed.2d 664 (1972); see also Estate of Leavitt, 875 F. 2d
at 424, In re Breit, 460 F.Supp. at 875. A finding of fact is
clearly erroneous when, even though there may be evidence to
support the finding, the review ng court upon exam nation of the
entire evidence is left with the definite and firmconviction that
a mstake has been commtted. Justiss Ol Co. v. Kerr-MCee
Refining Corp., 75 F. 3d 1057, 1062 (5th Cr.1996). After exam ning

the record in this case, we are convinced that the Tax Court's



finding that the $250,000 line of credit was a |l oan fromthe Bank
to Taxpayer is not clearly erroneous.

"Ordinarily, taxpayers are bound by the form of the
transaction they have chosen; taxpayers may not in hindsight
recast the transaction as one that they m ght have nmade in order to
obtain tax advantages."” Harris v. United States, 902 F. 2d 439, 443
(5th G r.1990); see also Estate of Leavitt, 875 F.2d at 423
(explaining that, as a general rule, "taxpayers are liable for the
tax consequences of the transaction they actually execute and may
not reap the benefit of recasting the transaction into another one
substantially different in economc effect that they m ght have
made"). In this case, the "fornm of the $250,000 line of credit is
consistent with a loan from the Bank to Taxpayer, not to Three
For ks. The prom ssory note was signed by Taxpayer, not in his
representative capacity on behalf of Three Forks, but rather as an
i ndi vidual borrower. Taxpayer did not sign the note, or for that
matter any other docunent associated with the $250,000 |ine of
credit, as "President" of Three Forks or in sonme other
representative capacity. Cf. Reser, 112 F. 3d at 1264 (expl aining
that one of the relevant factors in determ ning whether a bank
| oaned noney to a taxpayer individually is whether the prom ssory
note was executed by taxpayer alone or wth his corporation).
Mor eover, instead of including Three Forks' identification nunber
on t he not e—whi ch the Bank woul d have done had Three Forks been the
borrower—+he note contained only Taxpayer's personal social

security nunber. Finally, Taxpayer signed both the security



agreenent and UCC-1 financing statenent in his individual capacity.
Clearly, all of the loan docunents, in form establish that
Taxpayer was the true borrower of the line of credit.’

The Comm ssioner contends that evenif this Court agrees with
Taxpayer's argunent that the form of the note denonstrates that
Taxpayer was the true borrower, this Court should disregard the
formof the transaction and instead | ook to the substance of the
transaction and understand the loan for what it really was—a | oan
fromthe Bank to Three Forks. The I RS often may di sregard formand
recharacterize a transaction by looking to its substance. See
Reser, 112 F.3d at 1265 n. 30; Harris, 902 F.2d at 443, see also
Estate of Leavitt, 875 F.2d at 424 n. 10 (stating that the
Comm ssioner "may recharacterize the nature of the transaction
according to its substance while overl ooking the form sel ected by
t he taxpayer"); Cornelius v. Conm ssioner of Internal Revenue, 494
F.2d 465, 471 (5th G r.1974) (explaining that use of the "substance

over form' doctrine is appropriate at the request of the
Commi ssioner to prevent a taxpayer fromunjustifiably using his own
forms and | abels as a shield fromthe incidence of taxation").

Al t hough not directly on point, this Court's decisions in

Harris and Reser are instructive. The taxpayers in Harris, J.H

The "d/ b/a" designation by no neans concl usively proves that
Taxpayer signed the note on behalf of Three Forks. See Sullivan v.
Bri nsky, No. 95-2164, 1996 W. 183552 (7th Cr. April 12, 1996)
(unpubl i shed opi nion) (hol di ng that defendant was personal |y bound
by the terns of his collective bargai ni ng agreenent despite signing

the agreenent "d/b/a/"). |In fact, even the Conmm ssioner concedes
that the "d/b/a" designation is, at best, "anbiguous and
uncertain."
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Harris (Harris) and Wlliam Martin (Martin), wanted to convert a
por nographic theater into a wedding hall and approached Hi bernia
Nati onal Bank (Hi bernia) to obtain a $700,000 loan to fund their
project. To shield thenselves fromliability, the taxpayers forned
Harmar, a Loui siana corporation which elected to be taxed pursuant
to Subchapter S of the Internal Revenue Code. The taxpayers were
t he sol e sharehol ders of Harmar. Hibernia agreed to nake the | oan,
and Harmar executed two prom ssory notes payable to Hi bernia for
$350, 000 each. One of the notes was secured by certificates of
deposit of Harris individually and of his whol | y-owned cor porati on,
Harris Mortgage Corporation. Harmar secured both notes by using
the nortgage on the theater as collateral. Harris and Martin al so
execut ed personal guarantees of the notes in the amount of $700, 000
each in favor of Hi bernia. 1d. at 440.

The taxpayers sought to deduct on their 1982 incone tax
returns Hamar's 1982 net operating |oss of $104,013. The IRS
di sall owed the deduction, concluding that the taxpayers |acked
sufficient basis in Hamar, and that the $700, 000 | oan fromHi berni a
did not increase taxpayers' basis in Hamar, because it was a | oan
from Hibernia to Hamar. The district court granted sunmary
judgnent for the IRS, rejecting the taxpayers' argunent that the
Hi bernia | oan should be recharacterized to reflect what taxpayers
contended was its true substance, nanely a loan from H bernia to
taxpayers followed by a |l oan of the sane funds from taxpayers to
Hamar. 1d. at 440-41. |In affirmng the district court's order,

this Court | ooked to all of the facts and circunstances surroundi ng
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the | oan agreenent, and in particular, undisputed evidence that:

"Each of the two $350, 000 prom ssory notes was executed by and
only in the name of Harmar.... Hi bernia, an independent
party, in substance earnmarked the | oan proceeds for use in
purchasi ng the subject property to which Harmar took title,
Har mar cont enpor aneously giving H bernia a nortgage to secure
Harmar's debt to H bernia. The bank sent interest due notices
to Harmar, and all note paynents were nade by checks to
Hi bernia drawn on Harmar's corporate account. Harmar's books
and records ... reflect the $700,000 loan sinply as an
i ndebt edness of Harmar to Hibernia.... Hi bernia's records
showed Harnmar as the "borrower' in respect to the $700, 000
| oan and the renewals of it. Harmar's 1982 tax return,

i ndi cates that Harmar deducted $12,506 in interest expenses.
Because only the Hi bernia |oan generated such expenses for
that period, it is reasonably inferable that the deduction
corresponded to that |loan. The 1982 Harmar return showed no
distribution to Taxpayers, as it should have if the $700, 000
Hi bernia | oan on which Harmar paid interest was a | oan to the
Taxpayers. Further, the return shows the only capital
contributed as $2,000 and the only | oan from stockhol ders as
$68, 000, but shows ot her indebtedness of $675,000. In short,
Harmar's 1982 incone tax return is flatly inconsistent with
Taxpayers' present position. Mreover, thereis no indication
t hat Taxpayers treated the |oan as a personal one on their
i ndividual returns by reporting Harmar's i nterest paynents to
Hi bernia as constructive dividend incone. In sum the
parties' treatnent of the transaction, fromthe tine it was
entered into and for years thereafter, has been wholly
consi stent with its unanbi guous docunent ati on and i nconsi st ent
with the way in which Taxpayers now seek to recast it." |I|d.
at 443-44.

In Reser, Don Reser (Don) was the sole sharehol der of Don C.
Reser, P.C. (DRPC), a Subchapter S professional corporation formned
to broker large real estate projects. Don and DRPC approached
Frost Bank and requested a line of credit for operating capital.
Frost Bank approved the line of credit and docunented the | oan with
fourteen prom ssory notes executed jointly by Don and DRPC i n favor
of Frost Bank during the years 1985 through 1989. Don and DRPC
were jointly and severally liable for repaynent of the |oan;

however, the loan was not collateralized wth any property
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bel onging to either Don or DRPC. Wenever DRPC needed funds from
the line of credit, Don would have Frost Bank directly deposit the
funds into DRPC s corporate account. The funds were used by Don
for DRPC s operating capital and for his own personal use.

The IRS disallowed Don's attenpt to deduct DRPC s | osses on
his 1987 and 1988 incone tax returns because his basis in DRPC was
insufficient. The IRS concluded that the |ine of credit |oan was
a loan from Frost Bank to DRPC, which could not increase Don's
basis in DRPC, and was not, as Don contended, a |oan from Frost
Bank to Don, the proceeds of which Don then | oaned to DRPC. The Tax
Court, following trial on the nerits, agreed with the IRS, and we
affirned.® We held that the Tax Court was not clearly erroneous in
its finding that the |loan was one by Frost Bank to DRPC, rather
t han one by Frost Bank to Don, with Don in turn | oaning to DRPC. W
obser ved:

"First, the promssory notes payable to Frost Bank were

executed by Don and DRPC together, indicating on their face

that Frost Bank did not I end the noney to Don al one. Second,

Frost Bank al ways deposited the | oan proceeds directly into

DRPC s account. Third, Don, individually, did not nake any

repaynents on the loan to Frost Bank, but DRPC made both

princi pal and interest paynents to Frost Bank. Finally, DRPC s

corporate tax returns reflected the notes as payable to Frost

Bank, not to Don, even though the returns |isted other notes

payable to Don....

... Neither DRPC s 1987 nor 1988 corporate return
reflected the all eged i ndebt edness to Don. Furthernore, there
is no evidence that (1) Don ever received or that DRPC ever

paid any i nterest or principal on these notes or (2) DRPC made
any "loan' repaynents to Don." Reser, 112 F.3d at 1264-65

%W reversed as to Don's spouse solely on the ground that she
had established the innocent spouse defense.
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(internal footnote omtted).®

Applying the factors relied on by this Court in Harris and
Reser to the case at bar, we conclude that the Tax Court did not
clearly err in finding that the $250,000 line of credit was a | oan
fromthe Bank to Taxpayer individually. As discussed earlier, the
prom ssory note, security agreenent, and UCC-1 financi ng statenent
were all signed by and only in the nanme of Taxpayer individually.
Taxpayer did not sign the |oan docunents as "President" (or
ot herwi se as agent) of Three Forks, nor were these docunents signed
by any other representative of the corporation.

It is uncontroverted the Bank intended and understood that
Taxpayer, and not Three Forks, was the borrower in the |oan. Jerry
Al bright, the Bank's vice-president and one of the |loan officers

responsi bl e for approving the $250,000 line of credit, testified at

At trial Don also relied on purported copies of pronissory
notes all egedly executed by himon behalf of DRPC, payable to him
personally, and purporting to reflect DRPC s debt to himin the
anount of the Frost Bank | oan. W observed that during the course
of the IRS audit, which specifically questioned the deductibility
of DRPC s | osses and sought to ascertain Don's basis in DRPC, Don
produced the notes payable to Frost Bank and DRPC s | edgers but
never took the position that he had | oaned the funds to DRPC. He
did not nention that theory until the auditor informed himof her
determ nation that because the | oan was from Frost Bank to DRPC it
di d not increase Don's basis in DRPC, so his basis was insufficient
to deduct DRPC s | osses. Even then, Don did not produce any
docunentation for his theory. Later, the IRS issued a notice of
deficiency. W noted that "[c]Juriously,” it was not until after
this 1991 notice of deficiency that Don produced the asserted
copi es of the DRPC notes payable to him 1d. as 1261. W went on

to hol d: "The del ayed appearance of these notes caused the Tax
Court to question their authenticity; and we find no clear error
inthe court's decision to disregard thementirely." 1d. at 1265

(enphasis added). Hence, it is proper to treat our Reser case as
one in which there sinply were no authentic notes fromDRPC to Don.
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trial that he intended the loan to be one to Taxpayer, that the
Bank | ooked to Taxpayer as the obligor, that in deciding whether to
approve the loan, the Bank requested financial information only
from Taxpayer personally and not from Three Forks, and that when
the  oan went into default in March 1994, the Bank | ooked solely to
Taxpayer for repaynent. |In fact, it appears that neither Al bright
nor any ot her Bank official even knew of Three Forks' existence as
a corporate entity when the Bank extended the line of credit to
Taxpayer, as the Bank never asked for any financial informtion
respecting Three Forks or, for that matter, any proof of Three
Forks' corporate status, such as a corporate certificate of good
standing or articles of incorporation.?° See Harris, 902 F.2d at
444 n. 12.

Three Forks' 1990 corporate year-end bal ance sheet reflected
the | oan as one from Taxpayer to the corporation, and Three Forks
1990 corporate tax return shows the line of credit as a |l oan from
Taxpayer, appearing as "loans from stockholders." Cf. Reser, 112
F.3d at 1265 (di scussing rel evance of corporation reporting | oan as
i ndebt edness to taxpayer). Moreover, unlike the |oan transaction
in Harris, where H bernia furnished the $700,000 on the sane day
the purchase of the theater closed, the cattle which acted as

collateral on the | oan were purchased by Three Forks after the Bank

Al bright testified that had the loan been nade to the
corporation, there would have been a signature line for the
corporation, the corporation's taxpayer identification nunber would
have appeared on the note, and the Bank would have required a
corporate good standing certificate and corporate financial
docunents.
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| oan cl osed.

As t he Comm ssi oner aptly points out, however, Taxpayer failed
to include as inconme on his 1990 tax return the interest paynents
made to himby Three Forks, on the loan fromhimto Three Forks, a
factor the Harris and Reser Courts found to be of sone inportance.
Taxpayer testified that he did not include any of the interest
paynments on his 1990 tax return—either those to hi mby Three Forks
or those by himto the Bank—because he charged Three Forks the
exact sanme anopunt of interest that the Bank charged him on the
$250,000 line of credit. Thus, the interest payments from Three
Forks to Taxpayer and the interest paynents from Taxpayer to the
Bank essentially canceled each other out. W agree with the
Comm ssi oner that Taxpayer should have reported on his 1990 tax
return the interest paynents that he received from Three Forks.
However, Taxpayer's unrebutted testinony at trial was that on his
1991 and 1992 personal incone tax returns, he reported as interest
i ncone the total anobunt of interest paid by Three Forks to the Bank
on the line of credit. On those sane returns, Taxpayer also
deducted an identical anobunt, representing the paynent by him of
that same anmount of interest to the Bank on the line of credit.
The Commi ssioner did not object to this testinony, nor did he
produce the 1991 and 1992 tax returns to rebut the testinony
(despite having access to Taxpayer's original returns). Mboreover,
there is no evidence that when Taxpayer filed either his 1991

return or his 1992 return he was aware that the | RS was questi oni ng
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hi s deduction of the Three Forks | oss or his basis in Three Forks. !

Based on our assessnent of the totality of the circunstances
surroundi ng the $250,000 line of credit, we conclude that the Tax
Court did not conmt clear error in finding that the Bank | oan was
solely to the Taxpayer individually.

Thi s concl usi on, however, does not end our inquiry, for we
must next consider whether the Tax Court erred in finding that
Taxpayer failed to prove that he advanced any proceeds of the
$250,000 loan to Three Forks. The Tax Court stated in its
menor andum opi ni on t hat:

"We are not prepared to find and hold on the basis of the
present record that |[Taxpayer] either made an additional
investnment in the stock of ... [Three Forks], or | oaned
additional noney to the corporation in 1990, ... which would
allow himto claimthe 1990 | osses of the corporation in his
personal return.”
The Tax Court's finding on this point is clearly erroneous.
The court m stakenly overl ooked the parties' stipulation of facts,
whi ch expressly provided that all of the proceeds fromthe $250, 000
line of credit were deposited into Three Forks' corporate account.
Further, the Conm ssioner concedes that if we were to find that the
$250,000 line of credit was extended to Taxpayer individually
(which we do), then we nust necessarily find that Taxpayer was
entitled to correspondingly increase his Three Forks basis, as al

of the | oan proceeds were deposited into Three Forks' account. In

sum because the Bank | oan was to Taxpayer al one, and he caused al

1The only evidence as to Taxpayer's know edge in this respect
is that the IRS notice of deficiency respecting Taxpayer's 1990
return was mailed to Taxpayer July 29, 1993.
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of the proceeds of the loan to be deposited into Three Forks'
corporate account as a loan by himto Three Forks, the Tax Court
shoul d have concluded that Taxpayer was entitled to his full
deductions. The court's failure to do so was clear error.
Concl usi on

The Tax Court did not clearly err in finding that Taxpayer was
the true sole borrower of the $250,000 Bank |ine of credit, but
erred in concluding that Taxpayer failed to denonstrate that he
advanced the funds to Three Forks. For these reasons, the judgnent
of the Tax Court is

REVERSED.
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