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April 8, 1997
Bef ore REYNALDO G GARZA, JONES, and DeM3SS, Circuit Judges.
EDITH H JONES, G rcuit Judge:

Trencor, Inc., a manufacturer of heavy construction
equi pnent petitions for review of the National Labor Relations
Board (the “Board”) order directing Trencor to bargain with the
United Steelworkers of Anmerica (the “Union”). Trencor contends
because the Union prom sed “the biggest party in Texas” if it won
the election and dared the conpany illegally to match union
“guarantees” to workers, the election was tainted. The Board
cross-petitions for enforcenent of its order. Al though the Board’s

treatnent of the “guarantees” was not unreasonable, the Board



failed to anal yze the prom se of a post-election party consistently
with the Regional Director’s facts and this court’s precedent. W
must therefore deny enforcenent of the bargaining order and renmand
for further proceedings.
| . Background

On August 3, 1995, Trencor’s nmaintenance and production
enpl oyees vot ed on whet her the Uni on woul d serve as their exclusive
coll ective-bargaining representative. O 99 eligible voters, 70
voted for representation and 26 voted against.! Trencor filed
objections to the election, but, after an admnistrative
i nvestigation wi thout a hearing, the NLRB Regi onal Director issued
a report recommendi ng that Trencor’s objections be overruled and
that the Union be certified. The Board adopted the Regional
Director’s recomendati ons and certified the Union as the excl usive
col l ective bargai ning agent for the enpl oyees.

After certification, Trencor refused to bargain with the
Union. I n Novenber 1995, the Union filed an unfair |abor practice
charge and the Regional Director subsequently issued an unfair
| abor practice conplaint. Trencor’s answer admtted its refusal to
bargai n, but alleged that Union m sconduct tainted the el ection and
that the Union’s certification was invalid. 1In its February 26
1996 Decision and Order, the Board granted the General Counsel’s

nmotion for sunmary judgnment, concluding that Trencor’s objections

INine ballots were challenged, but this nunber was
insufficient to affect the el ection outcone.
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were or shoul d have been litigated in the representation proceedi ng
and that no new evidence or special circunstances warranted
reexam nation of the representation proceeding. The order
affirmatively requires Trencor to bargain with the Union, post
appropriate notices, and conply with the Union’s requests for
i nformation.

On appeal, Trencor concedes that it has refused to
bargain, but challenges the Board decision to certify the Union.
Trencor’s challenge centers on three alleged inproprieties
commtted by the Union on the eve of the election.

1. Standard of Review

The Board s decision will be upheld by this court if it

i s reasonabl e and supported by substantial evidence in the record.

NLRB v. McCarty Farns, Inc., 24 F.3d 725, 728 (5th Cr. 1994). The

Board is given a “w de degree of discretion” in resolving election

di sputes. NLRB v. A J. Tower Co., 329 U S 324, 330, 67 S.Ct. 324,

328 (1946); NLRB v. New Ol eans Bus Travel, Inc., 883 F.2d 382, 384

(5th Gr. 1989). An objecting party nust denonstrate that any
inproprieties “interfered with the enployees’ exercise of free
choice to such an extent that they materially affected the results

of the election.” NLRB v. ol den Age Beverage Co., 415 F.2d 26, 30

(5th Cr. 1969). See also NLRB v. Rolligon Corp., 702 F.2d 589,

592 (5th Cir. 1983) (“the need for a ... newelection is judged not
agai nst a standard of perfection, but against the |ikelihood that

the outcone of the election m ght have been affected”). Since the



Board resol ved this issue at sunmary judgnent w t hout conducting a
hearing, we nust accept all allegations presented by Trencor’s
evi dence and all reasonable inferences in alight nost favorable to

Trencor. MCarty Farns, 24 F.3d at 729.

I11. Alleged Union Inproprieties
A. Promse of the “Biggest Party in Texas”
Trencor conplains that the Union offered conditional
i nducenents to win enployee support in the election. The day
before the el ection, Union agent Bill Fears told enployees that if
the Union won the election, it would host “the biggest party in the
hi story of Texas,” and that the Union would buy “all the food and

beer.” Trencor primarily relies on NLRB v. Lou Taylor, Inc., 564

F.2d 1173 (5th Cr. 1977), and Crestwood Mnor, 234 NLRB 1097

(1978) to argue that such conditional inducenents render the
el ection invalid.

In Lou Taylor, this court enforced a Board order in which
the announcenent of a conpany’s annual Christnmas party in an
enpl oyer’ s canpai gn speech the day before the el ection was found to
be illegal. 564 F.2d at 1175. The conpany president prom sed that
there would be a Christnmas party and “that the enpl oyees woul d be
paid for the tine spent at the party and for the holiday.” Id. An
admnistrative |law judge and the Board found, and this court
affirmed, that the announcenent inproperly influenced the
enpl oyees’ choice despite the fact that the enployer customarily

gave its enployees a Christnmas party. | d. The el ection was



inval idated notwi thstanding the overwhelmng rejection of the

union. Lou Taylor, Inc., 226 NLRB 1024, 1030 n.10 (union received

only 38 of 223 votes cast).

In Crestwood Manor, the Board invalidated an el ection

because of a union’s promse to hold a one hundred dollar raffle
for enployees if the union won the election. 234 NLRB at 1097. The
Board stated that:

The Enpl oyer ar gues t hat si nce t he
Petitioner’s raffle was conditioned upon
Petitioner’s prevailing in the election, the
Hearing O ficer correctly concluded that it
was a promse of benefit which requires
setting aside the results of the election. W
find nmerit in the Enployer’s contention. ...
If we were not to so find, we mght well
envision future elections in which enployers
and unions alike mght be tenpted to prom se

enpl oyees all sorts of inducenents -- raffles,
prizes, vacation trips, or whatever -- |if
their side won the election. Such an

intrusion into the election process would be
hi ghl y undesirabl e.

* k%

Even if it could be said that the raffle was
worth only $1.18 [one in eighty-five chance of
W nni ng one hundred doll ars] to each enpl oyee,
we coul d hardly countenance an offer of $1 to
each enpl oyee for a union victory or | oss.

The Board argues on appeal that a prom se to hold a party

is qualitatively different from a promse to give a nonetary

benefit. Relying on the Third Crcuit’s decision in NNRB v. L& J
Equi pnent Co., 745 F.2d 224, 231 (3d Cir. 1984),2 the Board asserts

2The Board al so relies on several other cases which do not involve parties
condi tioned on a Union victory, but rather involve pre-election parties. Because
pre-election parties induce enployees to hear the nessage of the sponsor and
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because they are not conditioned on the sponsor’s victory, the Board has tended
toallowthem See, e.qg., Peachtree City Warehouse, Inc., 158 NLRB 1031, 1035- 36,
1039-40 (1966) (enpl oyer-sponsored di nner with nusic, dancing, and | i quor shortly
before election held proper); Lach-Sinkins Dental Laboratories, 186 NLRB 671,
671-672 (1970) (uni on-sponsored free | uncheon at the tinme and near the place of
pol l'ing held proper).

The only two cases, other than L&) Equi pnent, that invol ve prom ses
of post-election parties or nmeal and al cohol purchases are Movsovitz & Son, |Inc.,
194 NLRB 444, 78 LRRM 1656 (1971) and_R H. Gsbrink, 114 NLRB 940 (1955). In
citing Mwsovitz, the Board quotes the part of the decision stating that the
“Board has | ong since held that the supplying of meals or al coholic beverages at
a party is not necessarily coercive or destructive of an atnosphere in which a
free choice can be made.” 78 LRRM at 1656. However, the cases cited by
Movsovitz for the quoted proposition all involved pre-el ection purchases of neal s
and beverages. See Lloyd A. Fry Roofing Co., 123 NLRB 86, 87 (1959) (union party
held the day prior to the election); Zeller Corp., 115 NLRB 762, 764 (1956)
(enpl oyer provided di nner for enpl oyees on conpany tinme without | oss of pay three
days prior to election); Chnite Manuf. Co., 111 NLRB 888, 888-89 (1955) (union
bought food and drink at tavern the night before the election).

Movsovitz itself did involve a prom se that a uni on enpl oyee “woul d
buy beer and whiskey for the Moyvsovitz enployees” after the “Union won the
election.” 78 LRRM at 1656. The Board acknow edged that “the fact that such
pronmi se was conditioned on a union victory in the election is troubl esone,” but
went on to conclude that the pronmise involved a “type of mininmal gratuity” that
“is not such an enolunment as can reasonably be expected to influence the
enpl oyees’ free choice inthe election.” 1d. However, once again, the precedent
cited i n support of this propositioninvolved a pre-election gift. See Jacqueline
Cochran, Inc., 177 NLRB No. 39, 71 LRRM 1395(pre-election gift of a turkey to
enpl oyees al |l owed since the purpose of the gift was to encourage attendance at
pre-election neeting). Furthernore, even though the Board did say in Mwvsovitz
that it was assumi ng the prom se was nade, the Board tipped its hand in the prior
paragraph, opining that “the only evidence of the alleged pronmise to purchase
beer and whiskey is the uncorroborated testinony of one wtness, who was
discredited in other aspects of her testinony. In such circunstances we
guestion whether such a pronmise was in fact made.” 78 LRRM at 1656.

The Movsovitz rationale is difficult to square with the Board's
diligent fight against conditional $1.18 gifts in Crestwood Manor. |n any event,
Movsovi tz does not hel p the Board since neither it nor the Regional Director ever
found that the Union’s pronise of the “biggest party in the history of Texas” was
a “mnimal gratuity” that would not influence the enployee’'s free choice. In
fact, the Regional Director stated that the Union's prom se “nay have served as
a possi bl e i nducenent to get enployees to vote for the Union... .~

In Gsbrink, the union “distributed a leaflet in which it urged
enpl oyees to vote for it and then attend a victory party that evening.” 114 NLRB
at 942, The opinion’'s sole analysis of the issue is a recitation that the
Regi onal Director disagreed with the enployer’s interpretation of the | eaflet as
a “form of bribe” and “considered it to be a legitimte form of canpaign
propaganda.” 1d. The Board adopted the Regi onal Director’s reconmendations. |d.
at 943. There is no indication in the opinion as to what was involved in the
“victory party,” particularly as to what, if anything, the union was purchasing
for the enpl oyees’ benefit. Furthernore, the Regional Director’s determ nation
in Gsbrink that the leaflet was “propaganda” and not a “form of bribe” is
anbi guous: it could nmean that the Regional Director did not believe the union
was actually planning to provide any sort of benefit to enployees. The Gsbrink
decision is also in tension with the Board' s | ater decision in Crestwod Manor.
In any event, the Regional Director’'s determ nation in this case that the party
may have affected enpl oyee decisions distingui shes Gsbrink.
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that offering a victory party is not necessarily “inimcal to an
at nosphere in which free choice can be made.” Prom sing a party
which only lasts one night, the Board alleges, would not
“substantially influence enployees in a decision having a najor
effect on their working lives.” Id. The Board distinguishes Lou
Taylor on the ground that the enployees were to be paid for
attending the Christnmas party, while in this case the victory party
was not coupled with a nonetary benefit. Simlarly, the Board

di stingui shes Crestwood Manor, noting that the raffle represented

a direct financial benefit contingent on the union victory, a
notion the Board finds nore offensive than the prom se of a party.

The Board’s reasoni ng on appeal m ght be persuasive if it
conported with the facts adm nistratively found. But the Regi onal
Director’s recommendati ons, adopted in full by the Board, admtted
that the Union’s party invitation “may have served as a possible
i nducenent to get enployees to vote for the Union.” The Regi onal
Director then concluded that “it does not anmount to inperm ssible
coercion [in] the absence of a |inkage between the party and either
a pre-election pledge of Union support or an actual vote for the

Union,” «citing Nu_ Skin International, 1Inc., 307 NLRB 223

(overruling enployer’s objection to union’s passing out t-shirts

before the election only to enployees who signed a pro-union




petition). On appeal, the Board neither cites Nu Skin nor relies
on the Regional Director’s rationale.?

Furthernore, Trencor contends that the nonetary/non-
monetary distinction drawn by the Board is not neaningful, since
the benefits promsed by the Union have sone nonetary val ue.
Trencor also points to potential problens with this distinction,
noting that substantial non-nonetary benefits could potentially be

nore problematic than the $100 raffle in Crestwood Manor. The

Board itself warned of the tenptation to offer *“all sorts of
i nducenents” as a reason for finding the raffle to be illegal. 234
NLRB at 1097.

Utimtely, we are persuaded that the Board can not adopt
the recommendation of the Regional Director, which notes that
offering a party conditioned on the Union victory “may have served
as a possible inducenent to get enployees to vote for the Union

.” but rests on flawed | egal analysis, and then argue on appeal

3l ndeed, the Board would be hard pressed to pursue the
argunent relied on by the Regional Director. Al t hough offering
benefits conditioned upon a pre-election denonstration of an
enpl oyee’ s support has certainly been scrutinized by the Board,
Crestwood Manor and other decisions clearly denonstrate that
of fering benefits conditioned upon a union victory i s i nappropriate
whether or not a pre-election show of support is required.
Furthernmore, Nu Skin involved a pre-election distribution of t-
shirts known to be of nom nal value. 307 NLRB at 223. The Board
relied on the fact that the enpl oyees knewthe t-shirts had nom nal
value and that the Union had a legitimate interest in only
distributing shirts with union insignia to enpl oyees who actually
supported the union. |d. at 223-24. In contrast, as far as the
record suggests, the party prom sed to Trencor enpl oyees invol ved
an unknown, but potentially large, benefit, and the union had no
stated interest in promsing the party other than to influence
enpl oyees’ votes.




that offering a party could not reasonably have been seen as an

i nducenment.* See Burlington Truck Lines, Inc. v. United States,

371 U. S. 156, 168-69, 83 S.Ct. 239, 246 (1962) (“The courts may not
accept appellate counsel’s post hoc rationalizations for agency

action; [Securities & Exchange Commin v.] Chenery [Corp., 332 U. S.

194, 196, 67 S.Ct. 1575, 1577 (1947)] requires that an agency’s
di scretionary order be upheld, if at all, on the sanme basis

articulated in the order by the agency itself ...").% See also NLRB

V. Brookshire Gocery Co., 919 F.2d 359, 367 n.9 (5th Gr. 1990)
(“The Board’s order can be sustained only on the grounds

articulated therein.”)

‘Both the dissent and the Board argue that the prom se was
m ni mal and coul d not be expected to influence the el ection.
Nothing in the Regional Director’s findings indicates that the
benefit offered by the Union was “mnimal.” Instead, the findings
acknowl edge the possible influence of the party could have on
enpl oyees’ votes. And, although the report concludes that the
of fer “does not anount to i nperm ssible coercion. . . ,” the |egal
basis for that conclusion--that there was an “absence of |inkage
between the party and either a pre-election pl edge of Uni on support
or an actual vote for the Union ...” is conpletely abandoned by the
Board on appeal . On appeal, the Board argues that any victory
party, regardl ess of any “linkage” between the prom sed benefit and
a Union victory, is permssible. The Board’'s appellate |awers
have not sinply added citations to support the I egal theory relied
on below, they have clearly changed the theory why the Union
activity was perm ssible.

The Burlington Truck Lines court went on to quote Chenery at |ength:
A sinple but fundanental rule of administrative |aw ***
is *** that a reviewing court, in dealing with a
determ nation or judgnent which an adnmini strative agency
al one i s aut hori zed to nake, nust judge the propriety of
such action solely by the grounds i nvoked by t he agency.
I f those grounds are inadequate or inproper, the court
is powerless to affirmthe admnistrative action ***,
[Chenery, 332 U.S. at 196, 67 S.Ct. at 1577]
371 U.S. at 168-69, 83 S.Ct. at 246 (ellipses in original).
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The Third G rcuit decision in L& Equi pnent makes the

salient point that a one day or one night event m ght not sway an
enpl oyee’ s decision on a matter as inportant as whet her to support

Union representation. 745 F.2d at 231. However, L&J Equi pnent

could distinguish the Crestwod Mnor raffle since the Third

Circuit was presented wth a Regional D rector and Board
determ nation, “after viewing all the evidence,” that “the victory
party was truly neant to celebrate any victory and lay the
groundwork for a productive union-enployee relationship.” 1d. at
231-32. In contrast, the only determnation in this case is that
the offer of a party “may have served as a possi ble i nducenent to

get enpl oyees to vote for the Union ... There is no indication
in the record that the offered “biggest party in the history of
Texas” had anything to do with laying the “groundwork for a
producti ve enpl oyee-union relationship” or, indeed, was anything
nmore than an i nducenent to vote for the Union. Although on appeal
the Board attenpts to justify its decision by arguing that offers
of post-election parties categorically do not influence enpl oyees,

the record does not contain such a finding at any stage of the

proceedi ngs. ®

6As the Burlington Truck Lines court stated: “[t]he short answer to this
attenpted justificationis that the Comm ssion did not so find.” 371 U S. at 168,
83 S.Ct. at 246.
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Absent such a finding, this case is not neaningfully

di stinct fromLou Taylor or Crestwood Manor.’ The Board stated in

Crest wood Manor that “[t] he conditioning of the receipt of benefits

on favorable election results is inpermssible conduct for parties
engaged in the election.” 234 NLRB at 1097. Even the potenti al
benefit of $1.18 per enpl oyee was consi dered inperm ssible by the
Board. 1d. Qur court has also agreed with the Board that the offer
of a Christmas party that enpl oyees woul d receive vacation tine to
attend, even though the enployer had traditionally given its
enpl oyees a Christmas party, was an i nperm ssi bl e i nducenent when

announced the day before the election. Lou Taylor, 564 F.2d at

1175. It is not unreasonable to infer that the Union’'s offer in
this case, al so made on the day before the el ection, represented as
much or nore econom c benefit per enployee than the $1.18 in

Crestwood Manor or possibly even the unspecified anpbunt in Lou

Tayl or. The Regional Director drew this inference. The Board
cannot acknow edge the potential influence of a conditional

i nducenent by adopting the Regional Director’s decision and then

"W are not, as Judge Garza suggests, indicating that
Crest wood Manor overrul ed prior Board deci sions that have addressed
the circunstances in which parties are permssible. Cr est wood
Manor hol ds that even m nor inducenents conditioned on a union or
conpany victory can be inproper. The few prior Board decisions
that have addressed parties offered on the condition of a union
victory, as discussed in note 2, supra, rested on case-specific
Board findings that the party offered could not reasonably have
been perceived as an i nducenent to vote for the Union. There is no
such finding here.
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expect this court to affirmbecause it i s supposedly axi omati c that
this type of inducenent does not influence enpl oyees.

Accordi ngly, we cannot uphold the Board's decision to
overrule Trencor’s objection on this issue. Trencor has presented
prima facie evidence that the Union conditioned “the receipt of

benefits on favorable election results,” which “is inpermssible

conduct for parties engaged in the election.” Cestwod Manor, 234

NLRB at 1097. See also Lou Taylor, 564 F.2d at 1175. W nust set

aside the order of the Board and remand for an evidentiary hearing
and anal ysis consistent with this court’s precedents.
B. Union “Cuarantees”

On August 2, 1995, the day before the election was to be
hel d, the Union distributed flyers that |isted nunerous
“guarantees” by the Union. The purported guarantees included
several matters related to Union nenbership, such as Union dues
paynments, the right of enployees to resign from the Union, the
right of enployees to file unfair |abor practice charges agai nst
the Uni on, and a pl edge to seek enpl oyee approval of any negoti ated
col l ective bargai ning agreenent. The Union al so “guarant eed” that
upon its victory, enployees’ wages, benefits and working benefits
woul d not suffer, and that the Union had negotiated i nproved terns
for enpl oyees in every prior first contract negotiation. The Union
representative, Bill Fears, signed his nane under each guarantee,
referring to the docunent as a signed contract between the Union

and enpl oyees.
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Trencor all eges that by maki ng the guarantees, the Union

of fered enployees a financial benefit to which they would
otherwi se not be entitled” in the critical period prior to the
el ection, thereby violating Board rul es governing elections. See

Mailing Services, Inc., 293 NLRB 565 (1989). W disagree.

The Board decision to overrule this objection was

reasonabl e. Unions are permtted to prom se the extension of

exi sting nenbership benefits to enpl oyees. Dart Cont ai ner of

California, 277 NLRB 1369 (1985). Unlike Mailing Services, where

free health screening, an existing Union benefit, was actually
given to enployees before the election, this is nerely an
unremar kabl e prom se to extend Union benefits to enpl oyees after
the Union’s election. 293 NLRB 565 (1989). Unions may al so prom se

to obtain better terns in the future. NLRB v. Gol den Age Bever age,

415 F. 2d 26, 30-31 (5th Gr. 1969) (union’s prom sed inprovenents
“fell within the category of customary and | egal |y unobj ecti onabl e
preel ection propaganda”). Trencor’s objection to the Union
“guarantees” is wthout nerit.
C. Union’s “Catch 22" Tactics
Trencor’s better argunment relates to the Union’s
chal l enge to Trencor executives to nmake guarantees simlar to those

offered by the Union.® Conpanies are not allowed to make such

8 The Uni on chal |l enged Trencor officers to sign and date seven
statenent s:

1. | guarantee the conpany wll never cut wages,

benefits, or other working conditions now in effect,

unless it is voted on and accepted by a mgjority of
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promses in the period imediately preceding an election,® and

(*“conduct

wor kers here at our plant. (The sane right union nenbers
have) .

* k%

2. | guarantee the conpany wll not increase the
enpl oyees portion or co-pay for insurance costs, and w | |
not reduce the present benefits under this plan ever.

* k%

3. | guarantee the conpany will select all future job
openings by seniority and qualifications, rather than
using the favoritismsystemwe now use. Alsoif thereis
a difference of opinion in the selection process, the
affected party can file a grievance up to and i ncl udi ng
arbitration to obtain justice.

* k%

4. | guarantee the conpany will end all favoritismin
the plant, and treat all workers fairly and equally and
stop the special treatnent of a few favorites.

* k%

5. | guarantee in the future the conpany will notify
all workers by Thursday of any weekend overtine, or
workers will not be forced to work it, if they choose.
* k%

6. | guar ant ee any worker having a grievance on wages,
benefits, or other working conditions, including any
di sciplinary actions, will have the right to present his
or her grievance to top managenent and if it is not
resolved to the workers satisfaction, the worker shall
have the right steelwrker nmenbers have to present the
grievance to an inpartial arbitrator accepted by both
si des, whose decision will be final and binding on the
conpany and t he worker.

* k%

7. Finally, | guarantee the conpany wll allow every
wor ker a full voice and vote on all matters pertainingto
wages, benefits, and all other working conditions. (The
sane right steelworker union nenbers have).

* k%

| f conpany officials will not sign each and every
guarantee, how can you protect yourself w thout having
these basic rights? ...

°See NLRB v. Exchange Parts Co., 375 U.S. 405, 409 (

1964)

i medi ately favorable to enployees which is undertaken

with the express purpose of inpinging upon their freedom of choice

f or

425 F. 2d 293, 298-99 (5th Gr.

or against unionization” is illegal) and NLRB v. Varo,

| nc. ,
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Trencor argues this challenge put the conpany in the untenable
position of either nmaking illegal prom ses or appearing to back
down from the Union

Trencor responded to the challenge by printing its own
| eafl et disputing the Union’s guarantees and pointing out that it
was prohibited by law from making any type of simlar prom ses.
Trencor alleged that Union agent Bill Fears wote handwitten
responses on the face of Trencor’s leaflets. Trencor produced one
such altered leaflet on which sonmeone had handwitten in the
margi ns’® that: “THE COWANY CAN GVE IT S [sic] EMPLOYEES A
CONTRACT W THOUT A UNI ON BEI NG | NVOLVED. IF IT CARED ABOUT I TS
WORKERS & WANTED THEM TREATED FAIRLY.” (enphasis in original)
Trencor alleges that this alteration of its |leaflet occurred on the
nmor ni ng of the el ection, denying Trencor the opportunity to respond
to this msrepresentation and putting Trencor in a “false |ight”

because it followed the | aw. Thus, Trencor argues, the “l aboratory

statenent that “[i]f noney is all you people are concerned wth,
you don’t have to go through all of this trouble to get it” was an
illegal prom se of benefits in violation of § 8(a)(1) of the Labor
Managenent Rel ations Act).

The handwitten text was connected by an arrowto the typeset
text of the conpany’s flier which read:
Pl ease wunderstand this; the conpany by I|aw cannot
guarantee or prom se you anything to get you to vote
agai nst the Union. Wat the Union salesman is doing is
trying to get the conpany to violate the Ilaw by
guaranteeing or promsing you sonething so that if it
|loses the election it <can possibly becone your
representative even though you don’t want it. The
conpany will not violate the law and will not prom se or
guar ant ee anyt hi ng.
(Enphasis in original).
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conditions” necessary for the enployees’ free choice were

destroyed. See Hone Town Foods, 416 at 396 (5th Gr. 1969)

(“*laboratory conditions test’ represents an ideal atnosphere in
which a free choice may be nade by enployees, protected from
interference by enployer, union, Board agent, or other parties”;
key is “whether the enployees were permtted to register a free
choi ce”).

The Board counters that Trencor’s responsive |eaflet
appri sed the enpl oyees of its views on the Uni on guarantees and t he
legal restrictions keeping the conpany from nmaking simlar
prom ses, thereby rebutting the notion that it was backi ng down
fromthe Union challenge. The Board al so argues that there is no
evidence that the handwitten nessage on Trencor’'s |eaflet cane
froma Union agent or was w dely distributed. Utimately, the

Board relies on Mdland Nat'|l Life Ins. Co., 263 NLRB 127, 131-33

(1982), in which the Board decided that it would “no | onger probe
into the truth or falsity of the parties’ canpaign statenents and
[ woul d not] set el ections aside on the basis of m sl eadi ng canpai gn
statenents.” The Board contends that because the thrust of
Trencor’s conplaint about the Union challenge is that it was
m sl eading, the Mdland doctrine applies and the Board will not

invalidate the election on this basis.
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Accepting Trencor’s allegation that the Union was
responsi ble for the election day nessage, ! we nust decide if the
M dl and doctrine bars a challenge to the election. This circuit
has yet to approve fully the Mdland doctrine.' Only one Fifth
Circuit case cites Mdland. See NLRB v. Rolligon Corp., 702 F.2d

589, 597 (5th Cr. 1983). In Rolligon, this court overruled an
el ection challenge where the union m sused Board subpoenas two
mont hs before the election. |d. at 596-97. Al t hough the court

condemmed the union’s actions, the court agreed “with the Board

1The Board argues on appeal that there is no evidence of Union
i nvol venment with the handwitten notes on Trencor’s leaflets. This
borders on the ridiculous. At the top of the sane defaced | eafl et,
in the sanme handwiting, is witten “TRENCOR, WHY DI D YOU CUT OFF
THE TOP PART OF THI S HANDBILL WE PUT QUT? IS IT [sic] "“GJARANTEE
WAS I N Bl G CAPI TAL LETTERS?” (enphasis in original). Surely, the
reference to the “HANDBI LL VE PUT QUT” supports the inference that
t he Uni on, who put out the prior handbill, al so was responsible for
the handwitten nessages on Trencor’s leaflet. Even if this was
not patently obvious, the Board is required to take Trencor’s
all egations as true given that the Board entered sumary judgnent
for the Union wthout a hearing. McCarty Farns, 24 F.3d at 729.
The Regional Director’s report and recomendati on, adopted by the
Board, accepted the conpany’s allegations as true, and the Board
must continue to do so on appeal

2Three other circuits have adopted the Mdl and doctrine. See
NLRB v. Sento Printing &r., Inc., 721 F.2d 886, 892 (2d Gr.
1983); NLRB v. Monark Boat Co., 713 F.2d 355, 360 (8th G r. 1983);
NLRB v. Yellow Transp. Co., 709 F.2d 1342 (9th Gr. 1983).
However, two other circuits, while approving the Board’ s deci sion
in a particular case, held that an election m ght be overturned
where “the m srepresentation is so pervasive and the deception so
artful that enployees will be unable to separate truth fromuntruth
and where their right to a free and fair choice will be affected.”
Van Dorn Plastic Mach. Co. v. NLRB, 736 F.2d 343, 348 (6th Gr.
1984) (citing NLRB v. New Colunbus Nursing Hone, Inc., 720 F.2d
726, 728 (1st Cr. 1983); See also NLRB v. Hub Plastics, Inc., 52
F.3d 608 (6th Cr. 1995) (remanding to require NLRB to determ ne
whet her union m srepresentation fell within Van Dorn exception to
M dl and) .
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that setting aside an election in which sixty-three percent of the
wor kers have chosen the union as their representative is not the
proper renedy.” 1d. at 597. The court voiced support for the
rationale of Mdland, noting that enployees are “‘mature
i ndi vi dual s who are capabl e of recogni zi ng canpai gn propaganda for

what it is and discounting it.”” NLRB v. Rolligon Corp., 702 F.2d

589, 597 (5th G r. 1983) (quoting Mdland, 263 NLRB at 132 (quoti ng

Shopping Kart Food Market, 228 NLRB 1311 (1977))). However, this
court ultimaitely based its decision on the inpact the
m srepresentation would have on the election,®® concluding that
there was “substantial evidence in the record to support the
Board’s conclusion that the union’s m sconduct was not likely to
have created the inpression that the Board favored one party over
anot her.” 1d. | nportant to the court’s conclusion was the fact
that the conpany had two nonths to respond to the uni on m sconduct
but failed to do so. |d. at 596.

Trencor urges that Mdland is inapplicable because it is

not alleging a sinple msrepresentation, but rather is objectingto

13The court noted that “both the Board and the courts have
shown a reluctance to ‘censor or police canpai gn propaganda unl ess
the m srepresentations are so substantial that the uncoerced
desires of the enpl oyees cannot be determ ned.’” Rolligon, 702 F. 2d
at 597 (quoting NLRB v. Miscogee Lunber Co., 473 F.2d 1364, 1367
(5th Gr. 1973)).
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the Union’s chal l engi ng Trencor to nmake illegal prom ses on the eve
of the election. Trencor contends the illegal challenge falls
outside the category of msrepresentation and within the category
of “canpai gn conduct, such as threats, prom ses, or the |like, which
interfere with enpl oyee free choice” and which the Board is stil
pl edged to protect agai nst under Mdland. 263 NLRB at 131-33. W
di sagr ee.

The Board’ s deci sion to uphold the election on this basis
IS supported by substantial evidence in the record. Althoughit is
unnecessary to decide the full scope of this court’s support of the
M dl and doctrine, we rely on the overarching principle, recognized
in Rolligon, that enployees nust generally be trusted to sort
t hrough el ecti on propaganda and posturing in deciding howto vote.

Contrary to Trencor’s protestations, the gravanen of its conpl aint

is that the Union challenge was m sleading, i.e., it put Trencor in
a “false light.” Trencor’s efforts to place the Union conduct
out si de t he “m srepresentation” f ramewor k fail because,

irrespective of the outer bound of the Mdland doctrine, Trencor
has not denonstrated that the Union conduct was so deceptive that
it inhibited enployee free choice. Accordingly, the Board' s
application of the Mdland doctrine to this case was within the
w de discretion granted to the Board by Congress. The Union’s
attenpt to chall enge Trencor to do sonething that the Union surely

knew t he conpany could not do, on the eve of the election, is not
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an honest tactic and certainly not one that should be condoned.
However, in this case, Trencor was able to respond to the Union’s
challenge with its own leaflets outlining the conpany’ s position.
The fact that the Union placed handwitten nessages on sone or al

of the conpany’'s leaflets did not prevent enployees from reading
the cl ai s of both sides and nmaking their own deterninations.® W
cannot conclude that “the m srepresentation is so pervasive and the
deception so artful that enpl oyees will be unable to separate truth
fromuntruth and ... their right to a free and fair choice wll be

affected.” See Van Dorn Plastic, 736 F.2d at 348.

¥“Trencor also contends that it not so nuch the m sl eading
Union challenge as its last-mnute timng that is objectionable.
The conpany relies on the Kalen Construction Conpany, lInc., 321
NLRB No. 94, 1996 W. 387382 (1996), in which the Board recently
prohi bited conpanies from changing their paycheck policies as a
canpaign tactic within 24 hours of a union election. Wile Kalen
inposes a restraint on this particular type of electioneering
“speech,” and could be vulnerable for that reason, the decision
specifically does not apply to “the circulation of canpaign
literature at any tinme prior to an election.”

15 The handwitten response to Trencor’s statenent that the | aw
barred the conpany from making promses in the period before an
el ection, when read critically, acknow edges by om ssion that
Trencor’s statenment was accurate. The Union response only states
that Trencor could nmake the requested prom ses “w thout a union
being involved.” See supra, note 10. Al t hough suggesting that
Trencor could make the disputed prom ses, the response does not
actual ly di spute the substance of Trencor’s statenent. This is not
to say that the handwitten response is conpletely truthful, but we
assune that enpl oyees can recogni ze the slanted rhetoric.
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CONCLUSI ON

For the foregoing reasons, DENY the Board s cross-

petition for enforcenent of its bargaining order, and REMAND for
further proceedings as descri bed above.

ENFORCEMENT OF BOARD CORDER DEN ED; CASE REMANDED
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REYNALDO G GARZA, Circuit Judge, dissenting.

Wiile | concur with the majority’s treatnent of the union's
guarantees and its alleged “Catch-22" canpaign tactics, | cannot
concur with its treatnent of the alleged prom se of a party and
therefore respectfully dissent from its refusal to grant the
Board’'s petition for enforcenent. My di sagreenent extends to
several points, as | explain bel ow.

In his report on Trencor’s objections to the election, the
Regional Director for Region 16 stated as follows with respect to
the issue of the party:

In support of this objection the Enployer provided an
enpl oyee witness who testified that a Union representative
told an enpl oyee, a Union supporter, that when the Union won
the el ection they were going to have the biggest party in the
hi story of Texas and that he would buy all the food and beer
for them The Uni on enpl oyee supporter then, on or about
August 2, 1995, told the Enployer w tness about the party.

Assuming the Union representative nmade the above
statenents at sone point prior to the election about a
prospective party and even assum ng the enpl oyee who told of
this party was an agent of the Union, such would not be a
basis for setting the el ection aside.

Wil e the party referred to nay have served as a possible
i nducenent to get enployees to vote for the Union, it does not
anpunt to an inperm ssible coercion of the absence [sic] of a
I i nkage between the party and either a pre-election pledge of
Uni on support or an actual vote for the Union. Accordingly,
the all eged prospective party cannot be a basis for setting

the el ection aside. See Nu Skin International, Inc., 307 NLRB
No. 46. Accordingly, it is recommended this objection be
overr ul ed.
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(enphasi s added). The Board adopted the Regional Drector’s
fi ndi ngs and recomendati ons and overrul ed Trencor’s objections to
t he el ection.

The majority states that the Board s | egal analysis is fl awed,
and estops the Board from supplenenting its legal citation with
additional cases to denonstrate the consistency wth which it has
treated this issue. The majority also relies upon | anguage in the
Board’'s decision that the party “may have served as a possible
i nducenent.” The majority states: “Utinmately, we are persuaded
that the Board cannot adopt the reconmmendation of the Regiona
Director, which notes that offering a party conditioned on a Union
victory ‘may have served as a possible inducenent’ but rests on a
flawed | egal analysis, and then argue on appeal that offering a
party coul d not reasonably have been seen as an i nducenent.” M].
op. at 8-9. The majority goes on to reject the Board' s |ega
argunent by stating that “[t]he Board’ s reasoni ng on appeal m ght
be nore persuasive if it conported with the facts adm nistratively
found.” M. op. at 7.

The majority errs in its treatnent of the Board' s opinion
First, the language the majority alludes to is not a finding of
fact on this issue. Even if it was, it is of no legal inport
because t he Board determ ned that even if true, Trencor’s objection
failed as a matt er of policy because t he al | eged
i nducenent —effering a victory party—was not an i nproper i nducenent,

i.e. one that would serve as a ground for setting aside the
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el ection. Second, the majority finds error in the Board s adoption
of the report when legal authority cited within it is not exactly
on point. Essentially, the majority holds that the Board is
estopped fromnot relying specifically on the Nu Skin case and the
Board’'s analysis therein. Wat the najority overlooks is that the
Board’s opinion in Nu Skin did nothing nore than di scuss the topic
of wunlawful inducenents in |ight of guidance provided by the
Suprene Court in NLRB v. Savair Mg. Co., 414 U. S. 270 (1973), the
Court’s only decision in this area. Mreover, the Board' s task in
an el ection challenge is not a quest for on-point precedent, but to
make an ad hoc determ nation based on the facts presented or, as
here, alleged. See Lach Sinkins Dental Labs., 186 NLRB 671, 672
(1972) (Board will approach the question of whether “laboratory
condi ti ons” have been upset on a case-by-case basis).

The Board’s opinion states that the prom se was m nimal and
could not have been expected to influence the election. 1In this
court, the Board argues that the prom se was m ni mal and coul d not
be expected to influence the election. The Board’'s appellate brief
certainly expresses its position nuch better than does its opinion
inthis case, but there is no requirenent that the two docunents be
identical. Inits petition for review, the Board provides a nunber
of cases setting forth the Board' s long-held position that an
enpl oyer or union’s sinple promse to have a party i s not inproper,
to bolster its argunent here that it properly determ ned the

prom se of the party was an inducenent of de mnims proportions.
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This is not a case where a new | egal argunent is being introduced
intothe mx. Rather, the NLRB General Counsel has done additi onal
research for this court and supplied the on-point |egal citations.

The majority is quite correct that agencies are not permtted
to justify their actions in a judicial review proceeding on
different grounds than those they relied upon at the tine of that
action. For us to sanction this sort of post hoc rationalization
woul d al | ow agenci es to engage i n unprincipled deci sion nmaki ng and
woul d rmake us their acconplice. But this is not the type of
situation the Court had in mnd when it decided Chenery and
Burlington Truck Lines. The Court has stated that “[w] hile we may
not supply a reasoned basis for the agency’s action that the agency
itself has not given, we will uphold a decision of |ess than ideal
clarity if the agency’s path may reasonably be di scerned.” Bowman
Transp. v. Arkansas-Best Freight Sys., 419 U. S. 281, 285-86 (1974);
see also State of Texas v. United States, 756 F.2d 419, 427 (5th
Cr.), cert. denied, 474 U S. 843 (1985). Because | believe “the
agency’s path may be reasonably discerned,” | would reject
Trencor’s argunent that the Board' s appellate argunent does not
mat ch the reasons guiding its opinion.

In additionto its Chenery argunent, the najority goes further
and states that the Board s decision is foreclosed by the decision
of our court in NLRB v. Lou Taylor, Inc., 564 F.2d 1173 (5th Cr.
1977) . In that case, the Board sought enforcenent of an order

finding that an enpl oyer violated section 8(a)(l) of the Act and
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requiring a new election where an enployer told its enployees
before the election that it would pay themto attend its Christmas
party and woul d al so pay them for the holiday. The Board ordered
the new el ection “despite the Conpany’s contention that Christnas
parties were not new benefits and there were valid reasons for the
absence of Christmas parties in the preceding years.” Id. at 1175.
I f the enployer’s argunent that the party itself was not inproper
was of no concern to the Board or to us in our review of its
decision, it is abundantly clear that our decision rested on the
fact that a nonetary benefit was conferred to the enpl oyees. The
Board has consistently held that parties may not buy votes. See,
e.g., NLRB v. Exchange Parts Co., 375 U S. 405 (1964) (enployer’s
conferral of benefit violated section 8(a)(1)); Crestwood Manor,
234 NLRB 1097 (1978) (“laboratory conditions” case hol ding union’s
prom se to hold $100 raffle to be an inproper inducenent). The
Board has also consistently held that it can be an unfair | abor
practice for an enployer to withhold an ordinarily granted benefit,
such as hosting a Christmas party, during the pendency of a
canpaign. An enployer’s assertion that the benefit conferred is
one it has always given operates as an affirmative defense to an
8(a)(1l) charge. That the Board still found a violation makes it
pl ain that the objectionable activity in that case was the prom se

of a paid holiday and paid attendance. ¢

1 The majority’'s misinterpretation of this case carries over
toits refusal to force Trencor to neet its burden of denonstrating
that the alleged i npropriety by the union influenced the outcone of
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The majority does not find it sufficient, however, to rest on
the argunents di scussed above, and proceeds to reject the Board s
position on this issue. It essentially determ nes that the Board’s
Crestwood Manor decision overruled, by inplication, all previous
Board decisions in which an inducenent of $1.18 or nore was found
to be unobjectionable. Mj op. at 4-11 & nn.2-3. As a consequence
of this, the majority nust be arguing (although it does not state
that it 1is) that this has caused the Board to be acting
i nconsistent with its own precedent, a basis for us to approach its
present position with skepticism See |I.N S. v. Cardoza Fonseca,
480 U. S. 421, 446 n. 30 (1987) (“An additional reason for rejecting
the INS s request for heightened deference to its position is the
i nconsi stency of the positions the BIA has taken through the
years.”); Shaw Supermarkets v. NLRB, 884 F.2d 34 (1st Cr. 1989)
(Board nust explain departure from precedent). Even were this

argunent valid, the Board nust have in turn overrul ed the Crestwood

the election, a requirenent in “laboratory conditions” cases such
as this one. See, e.g., NLRBv. MCarty Farns, 24 F. 3d 725, 728-30
(5th CGr. 1994); Vicksburg Hosp. v. NLRB, 653 F.2d 1070, 1075 (5th
Cr. Unit A 1981) (“[e]stablishing that the objectionable
activities ‘either tended to or did influence the outcone of
election” is especially difficult where, as in the case of the
Vi cksburg Hospital election, the union won by a w de [148-66]
margin.”) (citations omtted). As Lou Taylor is a section 8(a)(1)
case, the renedy ordered there cannot be transplanted to a
“l aboratory conditions” case because a different standard applies.
The Board al nbst invariably overturns an election where it finds
unfair |labor practices were commtted during the pre-election
period. Dal-Tex Optical Co., 137 NLRB 1782 (1962). See Sinclair
Co., 164 NLRB 261 (1967), enforced, 397 F.2d 157 (1st Cr. 1968),
aff’d sub nom NLRB v. G ssel Packing Co. 395 U. S. 575 (1969), for
a di scussion by the Board which separates the two standards within
a particul ar case.
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Manor decision and abandoned this “$1.18 rule” (again by
inplication), because it held fourteen years later in Nu Skin that
the promse of t-shirts (costing from $4 to $5) was
unobj ecti onabl e. '/

The Suprene Court has | ong enphasi zed that, because the Board
is the expert body in the field of |abor relations, we are to give
“considerable deference” to the Board s position on policy
determ nations and are not to disturb it “as long as it is rational
and consistent wwth the Act.” NLRB v. Curtin Matheson Scientific,
494 U.S. 775, 786-87 (1990). Stated another way, as an
admnistrative agency, the NLRB is entitled to the deference
announced by the Court in Chevron U S. A v. Natural Resources
Def ense Council, 467 U. S. 837, 844 (1984). See ABF Freight Sys. v.
NLRB, 114 S. C. 835 (1994) (“Wen Congress expressly del egates to
an admnistrative agency the authority to make specific policy
determ nations, courts nust give the agency’s decision controlling
wei ght unless it is “arbitrary, capricious, or manifestly contrary
to the statute.’); Stardyne, Inc. v. NLRB, 41 F.3d 141, 147-48 (3d
Cir. 1994) (Board's case-by-case adjudications to fill gaps in Act
are anal yzed under Chevron). W also |look to the consistency with

which the Board has acted as a factor in deciding whether the

7 The majority’'s attenpt to distinguish Nu Skin by noting it
was a pre-election benefit is unpersuasive, as is the extended
footnote in which it attenpts to cast doubt upon forty years of
Board precedent because of a difference between pre- and post-
el ection benefits that it believes renders suspect the Board's
citation of one in the context of the other. M. op. at 6-7 nn.
2- 3.
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agency’s action should stand. Cardoza Fonseca, 480 U S. at 446;
NLRB v. New Jersey Bell Tel., 936 F.2d 144, 147 (3d Gr. 1991).

Nowhere, perhaps, is this deference greater than when the
issue is whether the “laboratory conditions” of the election are
all eged to have been upset. Section 9 of the Act gives the Board
“the broad duty of providing el ection procedures and saf eguards for
el ections and a wi de discretion in determ ni ng when conduct did or
did not jeopardize the untrammel ed expression of enployee free
choice.” NLRB v. Sanitary Laundry, 441 F.2d 1368, 1369 (10th Cr
1971). The issue before us today, whether the prom se of a party
is the type of benefit that could reasonably have tended to
i nfl uence the enpl oyees’ decision, represents “precisely the type
of mnor, detailed, interstitial question of |abor election policy
t hat Congress asked the Labor Board, not the courts, to decide.”
NLRB v. Labor Services, Inc., 721 F.2d 13, 18 (1st Cr. 1983)
(Breyer, J., dissenting).

In rejecting the Board’ s determnation here, the mpjority
pl aces this court at odds with the positions taken by our sister
courts. The Third G rcuit considered this precise issue in NLRB
v. L& Equipnment Co., 745 F.2d 224 (1984), and, despite the
majority’ s attenpt to distinguishit, found the policy to represent
a reasonabl e exercise of its powers. The majority states that the
cruci al difference between that case and the one before us today is
that the Board there made a fact finding that the purpose of the

election was to celebrate victory and “lay the groundwork for a
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producti ve enpl oyee-union relationship.” 1In so distinguishingit,
however, the majority by-passes precedent of our court that
specifically rejects the “intent to influence” test in favor of the
“tendency to influence” test that the Board argues before us today.
See NLRB v. McCarty Farnms, 24 F.3d 725, 731 n.5 (5th Cr. 1994)
(discussing the standard). The Third Crcuit, incidentally uses
t he sane standard we use, NLRB v. Clearfield Cheese Co., 322 F.2d
89, 93-94 (3d Cir. 1963), making it rather difficult to distinguish
its opinion there on the basis that it relied upon the “purpose” as
being a satisfactory one. Because the Third Grcuit’s decision s,
t heref ore, i ndi stinguishable from the situation here, the
majority’s opinion creates a split with our colleagues on that
court. The majority’s conclusion also conflicts wth favorable
comentary on the Board s position on this issue fromthe First
Circuit. Labor Services, 721 F.2d at 17 (Board “properly held” in
Movsovitz that promi se to buy beer and wine after election “could
not reasonably be expected to have influenced the enployees’ free
choi ce.”)

Revi ewed under the proper standard, the Board s policy nust
stand. Its position has been uniformfor decades, as the majority
opinion clearly denonstrates. Maj. op. at 6-7 n.2. Because
Congress did not mandate an outcone here but expressly left it to
the Board to decide, it cannot be said that its determ nation is
“mani festly contrary to the statute.” Its determi nation is neither

arbitrary nor capricious. We have previously recognized “that
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clinical asepsis is an unattainable goal in the real world of union

organi zational efforts,” and accordingly are “conscious of the

‘realities of industrial [life’ in our application of the
controlling standard.’”” MCarty Farns, 24 F.3d at 728 n.2
(citations omtted). The Board has distingui shed noney paynents

from parties on the ground that the former closely resenbles a
bribe, while it is highly unlikely enployees will vote against
their better interests nerely on the promse of a party. As the
majority recognizes in its discussion of the Board s Mdl and
deci si on, enpl oyees nust be viewed as mature individuals. WMj. op.
at 16-19. As such, the union organi zer’s Texas-si zed boasts about
the party aside, the Board' s determ nation that the prom se of the
party was not one that destroyed the | aboratory conditions of the
election is entirely reasonabl e and shoul d be uphel d.

In sum | believe that the Board's opinion reflects the sane
argunent it advances on judicial review, that its position is not
forecl osed by any precedent of our court, and that the Board s
position is not “arbitrary, capricious, or manifestly contrary” to
the Act. The enployees’ 70-26 vote in favor of union
representation should be upheld. Accordingly, | would deny
Trencor’s petition for review and would grant the Board s cross-

petition for enforcenent of its order.
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