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RHESA HAVKI NS BARKSDALE, Circuit Judge:

The starting point for this challenge to petitioners being
found in violation of the Bank Hol di ng Conpany Act, 12 U S.C 8§
1841 et seq., is whether the bases for that decision, such as
prohi bited control of a United States bank, constitute continuing
violations wthin the five year Ilimtations period of the
applicable statute of limtations, 28 U S.C. § 2462. The Board of
Governors of the Federal Reserve System(the Board) i nposed a cease

and desist order and civil penalties of $1 mllion and $10, 000



against Interanericas Investnents, Ltd., and Peter Urich
respectively. W DENY the petition
| .

The Board concurred in the extrenely detailed and extensive
findings of the Adm nistrative Law Judge that, through a series of
surreptitious transactions, Interanericas |Investnents, Ltd. (l1Al),
a Cayman |slands corporation |argely owned by Mexican nationals,
acquired and retai ned control of the National Bank of Conroe (NBC)
of Conroe, Texas. Such conduct clashed with the Bank Hol ding
Conpany Act (BHCA), which requires, inter alia, prior approval by
the Board for “any action to be taken that causes any conpany to
becone a bank hol di ng conpany”. 12 U.S.C. § 1842(a)(1).

A conpany becones a bank holding conpany when it acquires
“control” of a bank, defined as: owning, controlling, or having
the “power to vote 25 per centum or nore of any class of voting
securities of the bank”; or “control[ling] in any manner the
election of a majority of the directors or trustees of the bank”
or exercising a direct or indirect “controlling influence over the
managenent or policies of the bank”. 12 U S. C § 1841(a)(2). In
addition, a bank holding conpany is prohibited, with certain
exceptions, from acquiring or retaining “direct or indirect
ownership or control of any voting shares of any conpany which is
not a bank”. 12 U S.C. 8§ 1843(a). For violation of the Act, civil
nmoney penalties and cease and desist orders may issue. 12 U S. C

§8 1847(b) (1), 1818(b)(3).



Peter U rich, a Mexican national, noved to Conroe in 1982,
and, on behalf of others still residing in Mexico, began dealing
with United States banks. Di sappointed with the service he was
receiving fromthem Urich net with his longtine acquaintance
Hel nmut Ei ndorf and with Mack Barnhill; the latter introduced Urich
and Eindorf to Robert Rice, alawer in Conroe. Rice, accordingto
Barnhill, was experienced in organi zi ng of fshore corporations. The
four nmen decided prior to early 1985 to acquire an existing bank,
or create a newone, in the United States, to serve thensel ves and
others in Mexico. Rice informed Urich that such an undert aking
woul d be difficult because the Board would not approve foreign
i nvestor control of a United States bank.

Urich, R ce, and Ei ndorf then set about finding Mexican
national investors for the bank, prom sing anonymty of investnent.
The i nvest nent goal was speedy acquisition of a United States bank,
as well as the use of that bank to | aunch other business ventures
in the United States.

For purposes of acquiring such control, Al was fornmed in
March 1985 as a Caynman |slands corporation, with two cl asses of
st ock. The Class A shares held all voting rights, and were
eventually issued to Enrique Pimenta, a Mexican accountant
responsible for recruiting many of the Mexican investors.

Also in early 1985, the group began to pursue the purchase of
NBC, which had $10 to $11 nmillion in deposits. During these
negotiations, Urich made cl ear again that he was not interested in

merely investing in NBC



Rice, with Urich's assistance, conpleted the agreenent for
acquisition of NBC, with Rice acting on behalf of A, the entity
truly acquiring NBC. In order to fund the acquisition, but retain
the anonymty of the Mexican investors, Conroe residents (United
States nationals) were recruited to hold the NBC shares on behal f
of Al. The funding for these nom nee resident investors was to
cone froma Houston bank, Langham Creek

Langham Creek, however, did not have the financial resources
for the acquisition. As a result, Urich and Pimenta raised al
of the necessary funds, then placed them in the form of
certificates of deposit (CD s), with Langham Creek. These CD' s
served to collateralize fully Langham Creek | oans to the Conroe
i nvestors. Rice offered Langham Creek not only this full
collateralization, but also the promse that the |oans woul d be
repaid within the first year of their issuance, before any
principal or interest paynents cane due.

Rice then told the Conroe investors that their notes would be
purchased fromthemby Mexican i nvestors within the first year, but
did not tell them that the notes were collateralized by the
|atters’ CD's. As aresult of this structuring, none of the Conroe
investors paid for their NBC shares, with the exception of R ce and
four others.

Through the Conroe investors, approximately $43 nmllion was
funnel ed for the purchase of NBC Ri ce, however, acquired the

right to vote the shares of each of the Conroe investors through a



ten year irrevocable voting trust agreenent which allowed himto
control NBC

In May 1985, Rice submtted a Loan Conmtnent Letter and a
Noti ce of Change in Bank Control to the Ofice of the Conptroller
of the Currency (OCC). The notice listed the acquiring parties as
Rice, Barnhill, and the other Conroe investors; did not |list the
Mexi can nationals; and did not disclose that Al and the foreign
investors provided the CD's for the Langham Creek notes, or that
| Al would be the majority owner of NBC For NBC s board, the
noti ce proposed two hol dover directors, two hol dover managers, and
Ri ce and four Conroe investors, giving Rice and the four investors
maj ority control of NBC

The OCC in June 1985 advised that it was not disapproving the
change in control of NBC. The acquisition closed in July, at which
point R ce and the Conroe investors becane owners of approxi mately
80 percent of the shares in NBC Rice elected a new board of
directors, making hinself chairman

After the <closing, Urich, E ndorf and Pimenta began

depositing the Mexican funds in NBC. Mst of the accounts opened

by Urich naned 1Al as the depositor, in order to preserve the
anonymty of the actual investors, and now depositors, in NBC. 1In
addition, NBC began neking “back to back” loans for Mexican

nationals (1 oans secured by a CD at NBC), although those | oans were
of ten hidden through I Al, or an unrelated party, again in order to

mai ntain the anonymty of the Mexican nationals.



Rice also fornmed a one bank holding conpany, Sun Belt
Bancshares, which woul d own the NBC shares purchased by the Conroe
i nvestors. TwWce in 1985, Rice submtted applications to the
Federal Reserve Board at Dallas, Texas (FRB-Dallas), seeking
approval of Sun Belt as a bank hol ding conpany (BHC), under the
BHCA, 12 U . S.C. § 1842(a)(1). Both were returned: the first, for
bei ng substantially inconplete; the second, which did not nention
any relation between Sun Belt and |Al, NBC, or even Rice, for
failing to neet the FRB-Dallas’ equity structure requirenents.

That Novenber, Ri ce again applied to the FRB-Dallas, using an
exchange of two NBC shares for one of Sun Belt. Anong ot her
things, the application stated that it represented the exchange
t hat woul d occur between Rice and the Conroe investors, and that
there would be a new voting trust agreenent through which R ce
woul d vote the Conroe investors’ Sun Belt shares. The application
did not nention IAl, Urich, or Pimenta as principals of Sun Belt,
even though the application was required to list all principals.
It al so did not disclose that 1Al’s CD acted as full collateral for
Ri ce’s Langham Creek |oan, and that that |oan was non-recourse,
even though the application required the applicant to discl ose al
i ndebt edness and collateral retained in connection wth the
acquisition of the shares of the bank. Finally, the application
did not disclose that Sun Belt woul d i ssue 95 percent of the equity
to I Al in non-voting shares, even though the application required
full disclosure of any plans to raise capital, long termdebt, or

capital notes.



The BHC was approved in Decenber 1985. The approval letter
stated that the Federal Reserve System was relying on the
representations and commtnents of the applicant, and that Rice
should notify the FRB-Dall as of any significant adverse devi ations
fromthe application, in that they could bring about action under
t he BHCA.

After BHC status was approved, U rich and Eindorf, acting as
“trustee and mnisterial agents” for | Al, agreed with Langham Cr eek
to purchase fromit the |loans and acconpanying collateral of R ce
and the other Conroe investors. Urich and another | Al officia
al so gave gifts of about three percent of the non-voting shares of
Sun Belt to those Conroe investors.

Later that Decenber, R ce anended Sun Belt’'s articles of
i ncorporation, creating two classes of shares. The class A shares
had all voting rights (despite the fact that the BHC application
made no nmention of non-voting stock). After Sun Belt took over the
control of NBC, the Conroe investors executed a new voting trust
agreenent which gave Rice all power to vote Sun Belt shares,
simlar to the earlier agreenent for the NBC shares.

In the Spring of 1986, | Al purchased 108,991 shares of Sun
Belt class B stock, for approximtely $545,000 in cash, plus the
delivery of the Langham Creek notes for the Conroe resident
investors other than Rice. Rice issued two voting trust
certificates to IAl for those shares.

The original acquisition agreenent between Rice and the

ori gi nal NBC sharehol ders stated that such NBC shar ehol ders who did



not want to sell their shares i medi ately woul d be offered $15 per
share. |In February 1986, | Al purchased 34,150 NBC voti ng shares at
that price. These NBC shares were then exchanged for 102,450 Sun
Belt non-voting class B shares which were issued to | Al.

And, in February 1986, I|Al authorized the investnment of
$300, 000 to purchase 60,000 Sun Belt class B shares. Part of these
funds hel ped offset costs of the NBC growh incurred due to the
i ncreased use of NBC by IAl.

Sun Belt extinguished the Langham Creek debt of each of the
Conroe investors, except two: Rice; and one investor on whom Sun
Belt had foreclosed. Rice’'s note was purchased |ater by I Al, and
Ri ce was naned primary counsel for |Al.

Wth these structures in place, the parties turned to actual
control of NBC. Rice appointed Eindorf, then Urich, Pimenta, and
finally Barnhill as successor trustees of Al. Also, Urich becane
Rice’s successor for the NBC voting trust agreenent. (Earlier
Ri ce had warned U rich that, should Urich not do what R ce wanted
himto do, Urich mght be inprisoned.) In June 1986, Rice naned
a new successor trustee under the Sun Belt voting trust agreenent,
with Urich nanmed secondary successor.

When actual operation of NBC by I Al began, tension increased
between Rice on the one hand and U rich and Hugo Pimenta, Enrique
Pimenta' s son, who was working with Urich as an accountant, on
the other. 1n 1988, Rice agreed to sell his Sun Belt voting shares

and end his relationship with Al, Sun Belt, and NBC.



Urich then submtted a Notice of Change in Bank Control to
the FRB-Dal | as, proposing that he take over Rice’'s shares of Sun
Bel t. This was not approved because it would give |A a
significant ownership interest in Sun Belt. Furthernore, the FRB-
Dall as determ ned that it appeared that Al was already a BHC, in
vi ol ation of the BHCA. The FRB-Dal las required | Al to either submt
for approval as a BHC, or divest of Sun Belt.

At this point, the FRB-Dall as investigated | Al and di scovered
that it had funded and secured the Langham Creek notes. Urich
then re-applied for a Change i n Bank Control, and proposed that |Al
di vest ownership of Sun Belt by transferring its Sun Belt shares to
| Al’s other three sharehol ders. At a subsequent neeting with the
FRB-Dal |l as, U rich stated that he learned fromR ce that, if the
identity of the Mexican investors were known, the | Al takeover of
NBC would not be approved, and that he did not know how Rice
acconplished the | Al takeover of NBC. This second notice was al so
rej ected.

Next, U rich proposed that he acquire Sun Belt’s voting stock,
and the | Al shareholders acquire alnost all of Sun Belt’s non-
voting shares; that, after the change in control, all Sun Belt
shares woul d be converted into voting shares; and that |IAl would
di vest of Sun Belt, creating Hol dcon, a corporation which would be
majority owned by the mnority owners of 1A, and IAl'’s majority
owners would owmn only a mnority interest in Holdcon. Urich would
be the only person commobn to nmanagenent of Sun Belt, NBC and

Hol dcon. The FRB-Dal |l as agreed that U rich shoul d separate hinsel f



fromHol dcon entirely, although Urich again msled the FRB-Dall as
by not disclosing, inter alia, that he would retain ownership of
| Al through other neans in Mxico.

In late 1989, the FRB-Dallas discovered Urich's interest in
a Mexi can currency exchange firmand that that firmhad significant
relations with NBC, and that Hol dcon was actually wholly owned by
Yan & Yan Overseas Trading, B.V. In response to inquiries fromthe
FRB-Dallas, Urich stated that |A owned Zandradale, N V.
(Net herl ands Antilles), which owed Yan & Yan, whi ch owned Hol dcon,
and t hat Hol dcon owned a non-banki ng subsidiary, Aneristates Title
Co. Needless to say, the Notice of Change in Bank Control was not
approved. Moreover, |IAl Inc., owed by IAl, also had at |east 50
percent ownershi p of a nunber of non-banking ventures in the United
St at es.

I n August 1994, seeking a cease and desist order under 12
US.C 8§ 1818(b), and civil noney penalties under 12 U S.C. 8§
1847(b), against IAl and Urich, the FRB-Dallas charged that 1Al
becane a BHC wi t hout prior approval and had engaged i n non-banki ng
activities, some of which are not allowable, and others of which,
at a mnimum required prior Board approval. (The Notice also
charged Rice. He entered into a consent order of prohibition and
a consent order for assessnent of civil noney penalties with the
OCC.) 1A and Urich divested thensel ves of NBC at a profit to I Al
of $6.6 million, and to Urich of $42, 000.

The ALJ recommended t he penal ties, but recommended agai nst the

cease and desist order. Both sides filed exceptions. The Board

- 10 -



adopted the ALJ s recommendation, except that it inposed the
request ed general cease and desi st order.
1.

There are four issues at hand. First, was this BHCA
proceeding tinely under the applicable statute of limtations, 28
U S.C § 2462? Second, was there sufficient “control” of NBC and
Sun Belt to trigger the requirenents of the BHCA? Third, is
scienter required to sustain liability under the Act? And fourth,
were the penalties and cease and desi st order all owabl e?

A

The Board’ s August 1994 Notice of Charges, which stated that
it had reasonable cause to believe that 1A, Urich, and R ce had
viol ated both the BHCA, 12 U . S.C. § 1841 et seq., and the Board' s
Regulation Y, 12 CF. R 8 225.11(a), cane nore than five years
after the I Al takeover of Sun Belt and NBC. The BHCA does not
provide a limtations period for the actions brought by the Board.
At issue is whether the Notice was tinely under a general federa
statute of limtations, which provides in pertinent part:

Except as otherwise provided by Act of
Congress, an action, suit or proceeding for
the enforcenent of any civil fine, penalty or
forfeiture, pecuniary or otherw se, shall not
be entertained unless comenced within five
years from the date when the claim first
accrued. . ..
28 U.S.C. § 2462.
Because the initial violations -- such as in July 1985, when

Rice and the Conroe investors acquired NBC, and in January 1986,

when Sun Belt becane a BHC -- occurred nore than five years prior

- 11 -



to commencenment of the Board s action, we nust determne if |Al’s
and U rich' s actions qualify as “continuing violations”. |In short,
under a continuing violation theory, a new claimaccrues each day
the violation is extant. Hanover Shoe, Inc. v. United Shoe
Machi nery Corp., 392 U S. 481, 502 n.15 (1967).

Petitioners do not dispute that 8§ 2462 applies. Therefore, we
must determne whether it and the BHCA allow a continuing
violation; and, if they do, whether petitioners’ actions
constituted one.

1

A continuing violation applies where the conduct is ongoing,
rather than a single event. See Toussie v. United States, 397 U S.
112, 136 (1970)(continuing violations “set on foot by a single
i npul se and operated by an unintermttent force”). Al ong that
line, statutes of limtations in the civil context are to be
strictly construed in favor of the Governnent against repose.
Badaracco v. Comm ssi oner of Internal Revenue, 464 U. S. 386 (1984);
E.l. DuPont Nemours & Co. v. Davis, 264 U S. 456, 462 (1924).

The court should defer to the agency interpretation whether
a continuing violation theory is available under a certain statute
if the statute of Ilimtations is entrusted to the agency’'s
interpretation, Capital Telephone v. Federal Comrunications
Comm ssion, 777 F.2d 868 (2d Cr. 1985). On the other hand, the
interpretation of the general statute, 8§ 2462, nmay not be
i nfl uenced by the governnental agency bringing the action. 3Muv.

Browner, 17 F.3d 1453, 1461 (D.C. CGr. 1994). Wth this in mnd,
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we turn to the BHCA, the substantive statute underlying the Board’s
claim to determ ne whether it contenplates a continuing violation
t heory.

For reporting statutes such as the BHCA so long as the
reporting need not occur within a certain tinme span, a failure to
report certain conditions will generally constitute a conti nuing
violation for so long as the failure to report persists. Hanover
Shoe, Inc., 392 U. S. at 502 n.15. In addition, the BHCA requires,
inter alia, that any conpany becom ng a BHC regi ster with the Board
wthin 180 days of doing so, and that, except under limted
ci rcunst ances, a BHC not acquire conpani es perform ng non-banking
functions. 12 U S. C., 1843(a), 1844(a).

And, even nore to the point, the BHCA states al so that

[a]ny conpany which violates, and any
i ndi vi dual who participates in a violation of,
any provision of this chapter, or any

regul ation or order issued pursuant thereto,

shall forfeit and pay a civil penalty of not

nore than $25,000 for each day during which

such viol ation continues.
12 U.S.C. § 1847(b)(1)(enphasis added). \Where the civil penalty
provi sion at hand contenpl ates per diem penalties for violations,
then continuing viol ati ons are cogni zabl e under the general statute
of limtations. United States v. Marine Shal e Processors, 81 F. 3d
1329, 1357 (5th Gr. 1996).

Here, the BHCA has nore than per diempenalties; as enphasized

above, it refers to “continuing violations”. Furthernore, the BHCA

uses the present tense in describing the offenses, nmaking



reasonable reading it as contenplating continuing violations.
Abercronbie v. OCC, 833 F.2d 672, 676 (7th Gr. 1987).

And, wunlike 8 2462, the interpretation of the BHCA is
entrusted to the Board; therefore, that interpretation is due the
def erence demanded by Chevron USA v. Natural Resources Defense
Council, Inc., 467 U S. 837 (1984). To hold other than that a
continuing violationis allowed in this instance would be contrary
not only to our precedent, but also to the plain |anguage of the
BHCA and the Board’'s interpretation of it.

2.

As for whether a continuing violation of the BHCA occurred,
the Act prohibits the unapproved acquisition and retention of a
United States bank. As discussed, such acquisition is based on the
notion of “control”, defined as, inter alia, owning, controlling,
or having the power to vote 25 percent of the voting shares of a
bank. 12 U.S.C. § 1841(a)(1), (a)(2)(A). So long as the approval
has not been received, such control is in violation of the Act. As
di scussed infra, the Board found sufficient control of NBC by both
Al and Urich to trigger the reporting requirenents of the BHCA
and neither relinquished control wuntil after the proceeding
comenced. Anmong other violations, this continued control
constituted a continuing violation actionable under the BHCA for a
period of five years after, anong other proscribed actions, 1Al and
Urich ast had the power to vote 25 percent of NBC s shares. The
Noti ce of Charges, well within that period, was tinely. Along that

line, the penalties inposed were well under the maxi mum for the
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total nunber of days that fell within five years of the date of the
Not i ce.

In sum the BHCA -- and, indeed, commobn sense -- preclude
control of a bank, in violation of the BHCA sinply because such
continuing control began nore than five years before the Board
initiated action.

B

Petitioners assert that the requisite control was not shown.
W di sagr ee.

As noted, control exists under the BHCA when, inter alia, a
“conpany directly or indirectly or acting through one or nore ot her
persons owns, controls, or has the power to vote 25 per centrum or
nmore of any class of voting securities of the bank or conpany.” 12
US C 8§ 1841(a)(2)(A). In short, the BHCA may be triggered by,
inter alia, the nere potential for manipulation of a bank.

| Al and Urich contend that the Board' s findings fail to neet
a different standard for “control” pronulgated with the 1970
revision to the BHCA That standard triggers the reporting
requi renents when a “conpany directly or indirectly exercises a
controlling influence over the managenent or policies of the bank
or conpany”. 12 U.S.C. 8 1841(a)(2)(C . Because of other discussed
viol ati ons, we need not | ook to whether that standard was vi ol at ed.

As for whether ITAl and Urich had the power to vote the
requi site nunber of shares during the five year period prior to the
Noti ce of Charges, petitioners contend there could be no control

over those shares, because in 1988 Rice and Urich entered into an
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agreenent placing Rice’s Sun Belt shares in escrow, for delivery to
U rich upon approval of the transaction by the Board. Until Board
approval, the agreenent stated that neither party had the power to
vote those shares.

But, Al and U rich nmaintained control over NBC despite the
escrow agreenent. Substantial evidence supports the Board s
finding that, at the tinme he signed the shares over to Urich, R ce
could act only with Urich's approval. Furthernore, the agreenent
granted Urich the power, wunilaterally, to invoke specific
performance by Rice and to waive the regulatory approval
requi renent.

Furthernore, as the Board found, any power not expressly
vested in Urich could be exercised by Urich and Rice acting in
concert. The contention that the tension between them precluded
the possibility that they would cooperate to control NBC pays
little heed to the statutory |anguage concerning the “power to
vote” the NBC shares, a power which Urich and I A maintained
t hroughout the period in question.

The contention also runs contrary to the Board' s decision in
1976 at 12 CF. R 8 225.134 (“Escrow arrangenents involving bank
stock resulting in a violation of the Bank Hol di ng Conpany Act”)
that acquiring and placing in escrow, with an unaffiliated escrow
agent, bank shares sufficient for control did vest control in the
reci pi ent conpany where the escrow agreenent al so stated that the
reci pi ent conpany was not to have power to vote the shares unti

they were released fromescrow, after the Board’ s approval of the
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transaction. The decision rested on the fact that, although the
shares remained in escrow, title to them had passed to the
reci pient, and the escrow agreenent did not require the return of
the shares to the original seller in the case of board refusal, but
rather to the recipient conpany’ s sharehol ders. |[d.

Thi s proceeding represents only negligible deviation fromthe
scenario for the foregoing decision by the Board in 1976. Here,
the escrow agent was not unaffiliated, but rather acted as the
agent of IAl. |If anything, this distinction bolsters the Board’'s
finding that Al and Urich maintained control over the shares,
despite their placenent in escrow.

Al so, as found by the Board, there is substantial evidence
that Al and Urich both exercised indirect control over NBC. For
the takeover of NBC by Rice, and ultimately by I Al, R ce was acting
as |Al’s agent. The Board found that the Conroe investors were
nom nal ; that they were used by Rice and Urich to screen the true
identity of the purchaser of NBC

C.

First National Bank of Gordon v. OCC, 911 F.2d 57, 63-64 (8th
Cr. 1990), held that 12 U S.C. 8§ 161(a), requiring, inter alia,
t hat banks make true condition reports, allowed a cease and desi st
order for banks which erroneously, but reasonably, believe their
reports are correct, absent the statute explicitly inposing such a
standard; but, in dicta, it questioned whether civil penalties
coul d be inposed. Petitioners rely on this to nmaintain that civil

penal ty provisions which do not state a scienter requirenent, such
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as in the BHCA 12 US. C § 1847(b)(1), require scienter.
Concomtantly, they maintain that we nmust bear in mnd a clained
at nosphere of trust pervadi ng the Mexican econony, so that Urich
must have inplicitly trusted Rice’s word that the transactions were
| egal .

Qobvi ousl y, the foregoing E ghth Grcuit decision is
di stingui shable. And, the contention that nationality can act as

the predicate for differing standards for BHCA liability is beyond

frivolous. 1In sum this contention is neritless.

The BHCA defines a “violation” of its provisions as “any
action ... for or toward causing, bringing about, participatingin,
counseling, or aiding or abetting a violation”. 12 U S C 8§
1847(b) (5). There is no nention of scienter: the action alone
constitutes the violation. I ndeed, the very nental state which
petitioners contend bars a civil penalty, “good faith”, is listed
instead in the Act as a mtigating factor for the penalty. 12

US C 8§ 1818(i)(2)(G. Needless to say, a statute should be read
to give effect to all of its |anguage. See Fitzpatrick v. FDIC
765 F.2d 569, 578 (6th G r. 1985)(“good faith goes only to the
anount of the penalty” in construction of 12 U S C 8
1818(i)(2)(l)(identical to current § 1818(i)(2)(Q)).
D
Finally, petitioners challenge the civil penalties and general

cease and desi st order.



An agency’s penalty determnationis reviewed wth significant
deference. See Butz v. d over Livestock Commin, 411 U S. 182, 185
(1973). Accordingly, petitioners concede that the Board s deci sion
not to mtigate the penalties inposed under 12 U . S.C. 8§ 1847(b)(1)
is reviewed only under the “arbitrary and capricious” standard.
They nmaintain, however, that there are clearly defined factors
whi ch the Board nust consider in nmaking that decision: harm ve
non, to the institution or public confidence; wllfulness;
frequency or recurrence of the alleged violations; cooperation by
respondents; conceal nent or voluntary disclosure; restitution to
the institution; previous criticism conpliance by respondents;
unsaf e or unsound practices; and preventive neasures.

Al t hough many of these factors may seem proper for the Board
to consider in determning the penalty, they are by no neans
mandatory. An assessnent under 12 U.S.C. § 1847 (b)(1) is “subject
to” subparagraphs (E),(F),(Q, and (1) of 12 U S C 8
1818(i)(2) (Federal Deposit Insurance Corporation Act violations).
Subsection (G of 8§ 1818(i)(2) requires only that, for possible
mtigation of penalties, the Board consider:

(1) the size of the financial resources and
good faith of the insured depository
institution or other person charged,
the gravity of the violation;
the history of previous violations; and

such other matters as justice may
require.

—~~
AWN
———

12 U.S.C. 8§ 1818(i)(2)(0Q. These factors were considered, as

her ei nafter di scussed.



The financial resources of Al and Urich do not mlitate for
mtigation. They stipulated that they had the resources to satisfy
t he penal ties sought by the Board. Furthernore, in the sale of NBC
and Sun Belt, IAl and Urich nade profits of approximtely $6.6
mllion and $42,000 respectively. The penalties inposed, $1
mllion and $10, 000 respectively, were therefore well within their
financial resources, even if the analysis were limted only to the
resources available as a result of the financial transactions at
i ssue.

The petitioners were found to have not acted in good faith;
far fromit. As discussed, they desired, and contrived to acquire,
secret control of a United States bank; and the lengths to which
they went in their effort to do so evinced bad faith.

The “gravity of the violation[s]” at issue was correctly
considered not to mtigate the penalties. The BHCA was enacted to
protect, inter alia, against precisely this sort of control of a
United States bank, with little or no accountability anong the true
owners. Also, the owners used their anonynous ownership of the NBC
to launch into other non-banking businesses in the United States,
again with little or no accountability.

Finally, the history of previous violations was tacitly
addressed by finding that I Al retained control of NBC for years
after it knew that the Board considered that control to be
violative of the BHCA. The Board found further that no other

factors justified mtigation of the penalty.



The factors listed by petitioners as nmandatory, but that are
not specifically listed in 8 1818(i)(2)(Q, cone from “Rel evant
considerations for assessnent of civil penalty”, 12 CF. R 8§
263.62, and In re Rapp, 1992 W 560907. In short, these two
sources are not binding on the Board.

Furthernore, the penalties inposed are nore than reasonable
under the circunstances. The Board did not seek the full anount of
penalties for the entire period during which Al and Urich were in
violation of the BHCA, and, again, the penalties inposed were far
|l ess than the profits fromthe sale of the bank.

2.

Petitioners assert that the cease and desist order was
i nproper for two reasons: that the Notice of Charges did not seek
a general, prospective cease and desist order, only divestiture
from Sun Belt and NBC, and that there was no evidence of a
i kelihood that they would continue to violate the BHCA, as
required by the BHCA before such a general order nmay issue.
Despite sone unsupported references to a due process violation for
i nadequate notice, 1Al and Urich assert specially only that the
Notice violated the Board' s regul ations. W therefore address only
t hose requirenents.

The Notice nust contain, inter alia, “[a] statenent of the
matters of fact or law showng that the Board is entitled to
relief” and “[a] proposed order or prayer for an order granting the
requested relief”. 12 CF.R 8 263.18(b)(2), (3). A though the

Notice did not refer to a general cease and desist order, it did
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reference a specific cease and desi st order, and “other affirmative
action” that may be required by petitioners’ prior acts. It stated
further that the affirmative action “may i ncl ude di vestiture of al
of TAl’s, Urich's and Rice’'s interests in Sun Belt and NBC

This | anguage satisfies the regulation because the words
“other affirmative action” were not limted to specific acts
relating to NBC. And, that the Notice said the cease and desi st
order may include sone subjects cannot |limt the order to those
subj ects, where the factual and | egal predicate for w der scope is
so clear fromthe charges in the Notice. Mreover, the Board may
i npose a general cease and desist order based on prior violations
of the BHCA. The only logical conclusion fromthese facts is that
the other affirmative action which Al and Urich were notified
they may be required to undertake included a prospective general
cease and desi st order.

Petitioners contend that the reference to “other affirmative
action” references instead to 12 US C § 1818 (b)(6), which
inplies anorelimted renmedy for “other affirmative action”. The

section appears to equate “[a]ffirmative action” with action “to
correct conditions resulting fromviolations”, such as restitution.
12 U S.C. § 1818(b)(6). A reference to § 1818(b)(6), however, is
not explicit inthe Notice, and therefore the renedies available to
the Board are not so |limted.

L1l

For the foregoing reasons, the petition for reviewis

DENI ED.



