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of the National Labor Rel ations Board.

Before WENER and PARKER, Circuit Judges, and LITTLE,®~ District
Judge.

PER CURI AM

The petitioner, Selkirk Metalbestos, North Anmerica, Eljer
Manuf acturing, Inc. ("Eljer") petitions this court for reviewof an
order of the National Labor Relations Board ("NLRB" or "Board")
relating to unfair |abor ©practice charges. The Board
cross-petitions for enforcenent of its order. W grant the
petition for review and deny the petition for enforcenent.

FACTUAL AND PROCEDURAL HI STORY

Eljer is a corporation engaged in the manufacturing of
equi pnent for heating and cooling systens at its plant in Nanpa,
| daho. The conpany has recogni zed the Sheet Metal W rkers Local
213, AFL-CIO (the "union") as the collective bargaining
representative of the production and mai ntenance enpl oyees since

1977. Since that tine, there have been successive collective
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bar gai ni ng agreenents between Eljer and the Union, the nost recent
of which was in effect fromJuly 8, 1988 through July 8, 1991.

In June 1991, Eljer and the Union began negotiations for a
successor agreenent, with the final bargaining session being held
on February 24, 1993; however, the parties were unable to agree on
a new contract. The points on which the parties were unable to
agree were wages, the retroactivity of any wage increase, personal
hol i days, the retirenent incone benefits plan, and Eljer's denmand
that each enployee nmake a nonthly contribution or "copaynent"
toward the cost of his health insurance plan.

On January 5, 1993, during the negotiations, the union's
regional director and negotiator sent a letter to Eljer's
Vi ce-president stating that because the health plan copaynent
remai ned a roadbl ock, the union needed information related to
current and projected health i nsurance costs to the conpany and t he
enpl oyees. On January 15, 1993, the vice-president responded to
the union's request, stating that it was under no | egal obligation
to open confidential conpany records and would not provide the
i nformati on request ed.

Prior to the final bargaining session between Eljer and the
union, a petition was filed wth the Board's regional office
seeking to decertify the union as the collective bargaining
representative of Eljer's wunit enployees. A decertification
el ection was scheduled for April 15, 1993. During the period
preceding the April 15 election, Eljer conducted a canpai gn urging

enpl oyees to vote to decertify the union. As part of the canpaign,



El j er's managenent posted opposition notices on the bulletin board,
made speeches to enpl oyees, corresponded in witing to enpl oyees,
and of fered responses to enpl oyee questi ons which were read al oud
to unit enpl oyees.

On April 15, the decertification election was conducted and
the enployees voted 73 to 68 to decertify the union as the
enpl oyees' coll ective bargaining representative. Around April 20,
the union filed objections with the Board alleging that Eljer had
commtted unfair | abor practices during the canpaign in violation
of section 8(a)(1) of the National Labor Rel ations Act (the "Act"),
29 U S.C § 158(a)(1), and that such had affected the election's
outcone. On May 26, 1993, the Board's Regional Director issued a
deci sion and order finding nmerit in certain of the union's el ection
objections and ordered that the election be set aside and a new
el ecti on conduct ed.

Shortly after the April 15 election and the filing of the
objections by the union, Eljer withdrew its recognition of the
union and refused to negotiate further wth the wunion. | t
subsequently introduced a new grievance and arbitration procedure
that differed from the procedure in the collective bargaining
agreenent . Eljer also inplenented a previously proposed wage
increase as well as health insurance changes over the union's
obj ecti ons. Followng Eljer's actions, the union filed further
charges that Eljer refused to bargain in good faith by not
providing the union with relevant requested information and by

i npl ementi ng the above actions all in violation of sections 8(a)(1)



and (5) of the Act, 29 U S. C 8§ 158(a)(1l) and (5).

Based on the foregoing, the Board ordered Eljer to cease and
desist the unfair |abor practices and to cease and desist from
restraining or coercing enployees in the exercise of the rights
guaranteed themin section 7 of the Act,?! 29 U S. C § 157. The
Board al so ordered Eljer to recognize and bargain with the union
to provide the Union with updated health plan information, to
rescind the changes to the grievance and arbitration process, and
to rescind the health insurance copaynent and reinburse the
copaynents al ready deducted from enpl oyee paychecks. Eljer was
al so required to post copies of a renedial notice.

Eljer now petitions this court for review of Board' s order

asserting that it had no legal duty to provide the requested

1'n adopting the administrative law judge's ("ALJ" 'Ss)
decision in part, the Board found that Eljer violated sections
8(a)(1l) of the Act by commtting unfair |abor practices during the
el ection to decertify the Union, specifically by telling enpl oyees
that the Union had prevented them fromreceiving a wage increase,
by prom sing enpl oyees that they would receive a retroactive wage
increase if they voted to decertify the Union; by inplicitly
prom si ng enpl oyees that they woul d be given a 401(k) plan; and by
threatening enployees with adverse consequences if the union
prevailed in the vote.

The Board also reversed the ALJ in part and found that
Eljer violated section 8(a)(l) of the Act by promsing
enpl oyees a plan for the handling of their conplaints if they
voted to decertify the Union.

The Board additionally found that Eljer viol ated sections
8(a)(1) and (5) of the Act by refusing to provide the Union
Wi th requested health benefit information. Finally, the Board
found that various post-election actions by Eljer violated
sections 8(a)(5) and (1) of the Act: w thdraw ng recognition
of the union, unilaterally making changes in the contractua
grievance and arbitration process, and unilaterally
i npl enmenting a copaynent requirenent.
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information to the union during the bargaining process. Eljer also
contends that the Board erred by finding that its actions and
statenents constituted unfair |abor practices under the Act,
because its statenents and actions were neither coercive nor
threatening, the statenents constituted protected free speech, and
it had a good faith doubt as to the union's status in representing
the unit enpl oyees followng the election. The Board
cross-petitions for enforcenent of its order.
DI SCUSSI ON

This court reviews the NLRB's factual determ nations for
subst anti al evi dence. Uni versal Canera Corp. v. NLRB, 340 U. S.
474, 71 S.Ct. 456, 95 L.Ed. 456 (1951); NLRB v. Cal - Mai ne Farns,
Inc., 998 F.2d 1336, 1339 (5th Cr.1993). The Suprene Court has
defined substantial evidence as "nore than a scintilla. It neans
such rel evant evi dence as a reasonabl e m nd woul d accept to support
a conclusion.”™ Universal Canera Corp., 340 U S. at 477, 71 S. C
at 459. In determ ning whether the NLRB's factual findings are
supported by the record, we do not nmake credibility determ nations
or rewei gh the evidence. Cal-Mine Farns, Inc., 998 F.2d at 1339-
40 (citing cases).

In cases in which we reviewthe Board's | egal determ nations,
the Board's determnation nust be affirned if reasonable,
consistent wwth the Act and based on factual findings supported by
substantial evidence. Nat'l Fabricators, Inc. v. NLRB, 903 F.2d
396, 399 (5th Cr.1990) (citing cases).

A. Setting Aside the Decertification Election



Where unfair | abor practices that violate section 8(a)(1) of
the Act occur prior to an el ection, the Board has discretion to set
aside the election on the basis of the enployer's pre-election
conduct . NLRB v. G oendyke Transport, Inc., 493 F.2d 17 (5th
Cr.1974). The Board has wide discretion in its supervision of
representation elections. Qur review is limted to determning
whet her its decision was reasonabl e and i s supported by substanti al
evidence. NLRB v. Hood Furniture Mg. Co., 941 F.2d 325, 328 (5th
Cir.1991); NLRB v. New Ol eans Bus Travel, Inc., 883 F.2d 382, 384
(5th Cir.1989). Representation elections are not lightly set
aside. Hood Furniture, 941 F.2d at 328. The party chall enging the
el ection nust denonstrate that unlawful acts nmaterially affected
the results of the election. New Ol eans Bus Travel, 883 F.2d at
384. In challenging arepresentation election, the objecting party
bears the entire burden of adducing prima facie facts sufficient to
invalidate the election. Hood Furniture, 941 F.2d at 328.
Conclusory allegations or proof of nere msrepresentations or
physical threats are insufficient to neet this heavy burden. 1d.
Specific evidence of specific events is required that shows not
only that the acts occurred, but also that they "interfered with
t he enpl oyees' exercise of free choice to such an extent that they
materially affected the results of the election.” 1d. (quotation
and citation omtted).

The wunion makes three suggestions as support for its
contention that Eljer engaged in unfair |abor practices which

affected the outcone of the election: (1) that Eljer coerced its



enpl oyees by threatening bad and serious consequences if they
selected the wunion as their representative for collective
bar gai ni ng; (2) that it prom sed enployees a retroactive wage
increase, a plan for handling their conplaints, and inplicitly
prom sed a pension plan if the union was not selected, and (3)
that it nade statenents to enpl oyees that the union had prevented
themfromreceiving a pay raise. As we explain below, the NLRB' s
reliance on these instances as support for ordering a new el ection
was unreasonable because they did not constitute unfair |abor
practices in violation of section 8(a)(1l) of the Act. G ven such,
we nust indulge the strong presunption that ballots cast under
speci fic NLRB procedural safeguards reflect the true desires of the
enpl oyees and deny the Board's petition for enforcenent of its
order requiring a new election. See Hood Furniture, 941 F.2d at
328.
1. Conduct Preceding Election

The Board found that prior to holding the decertification
el ection Eljer engaged in acts and conduct violative of section
8(a)(1l) of the Act through coercive and threatening pre-election
statenents and by way of prom ses of benefits nade to i nfluence the
outcone of the election. It specifically found that Eljer
threatened its enpl oyees with negati ve consequences and unspeci fi ed
harm if they voted for continued representation by the union;
prom sed enployees a retroactive wage increase and a plan for
handling their conplaints, and inplicitly prom sed a pension plan

if enployees did not select the union; and stated to enpl oyees



that the union had prevented themfromreceiving a pay raise.

Eljer argues that the Board erred, contending that the
canpai gn statenents were neither coercive nor threatening, and that
its statenents and bulletin board postings constituted protected
free speech under section 8(c) of the Act.

Under section 8(a)(l) of the Act, it is an unfair |abor
practice "to interfere with, restrain, or coerce enployees in the
exercise of the rights guaranteed in [section 7 of the Act]." 29
US C 8§ 158(a)(1). At the sane time, section 8(c) of the Act
provides that an enployer has the right to express "any Views,
argunent, or opinion" so long as "such expression contains no
threat of reprisal or force or promse of benefit.” 29 US C 8§
158(c). The Suprene Court has noted that section 8(c) "manifests
a congressional intent to encourage free debate on issues dividing

| abor and managenent," Linn v. United Plant Guard Wirkers of Am,
383 U.S. 53, 62, 86 S.Ct. 657, 663, 15 L. Ed.2d 582 (1966), while at
the sane tinme does not "serve this interest by immnizing all
statenents made in the course of a | abor controversy,” Id. at 63 n.
5, 86 S.Ct. at 663 at n. 5.

a.

I n anal yzi ng an enpl oyer's statenents for prom sed benefits,
there is no requirenent of an express statenent that particular
benefits would be given in exchange for a vote to decertify. Dow
Chem Co., Texas Div. v. NLRB, 660 F.2d 637, 644 (5th C r.1981).

I nstead, the Act is violated by statenents fromwhich prom ses may

reasonably be inferred. Id.



The Board found that Eljer promsed the Union enployees a
retroactive wage i ncrease and a plan for handling their conpl aints,
and inplicitly prom sed thema pension plan if they did not sel ect
t he Uni on.

As to the Board's determ nation regardi ng whet her a plan for
handl i ng enpl oyee conpl ai nts was prom sed as a benefit, the plant
manager prefaced his statenent on that i ssue—that w thout a union,
he would discuss with enployees the devel opnent of a plan for
handling conplaints—wth a clear disclainer that it would be
illegal to promse that there would be an enployee commttee to
review conpl ai nts. In addition, the plant manager set forth no
specific grievance procedure. The Board was unreasonable in its
determ nation that such constituted an inferable promse of a
grievance or conpl aint procedure.

Wth respect to the Board's finding that Eljer nade an
inplied promse that it would provide each enpl oyee with a 401(k)
savings plan, the Board was al so unreasonabl e. Wil e the plant
manager stated that "every enployee not represented by the Union
has a 401(k) plan,"” he also stated that "I cannot prom se that
there will be a 401(k) plan in this plant if the Union is voted
out. It would be illegal for nme to promse that." The statenent
regardi ng the unrepresented enpl oyees' 401(k) plan was a protected
statenent of fact which was foll owed by an overt disclainmer of any
prom se. "Section 8(c) of the Act is conpletely devoid of neaning
unless it permts an enployer to portray its practice wth respect

to its unrepresented enpl oyees so that they could deci de whether



they wanted to secure unrepresented status."” Dow Chem, 660 F.2d
at 644.
b.

The Board found that Eljer's coment that the Union had
prevented the enployees from receiving any pay raise was a
violation of section 8(a)(l) of the Act. Wile imediately
preceding the election, the plant manager stated and posted the
conpany's position that without the union, Eljer could inplenent a
pay raise, the Board was unreasonable in regarding such as an
inplied prom se of a benefit. The statenents regarding a pay raise
related to a statenent of the recognized fact that Eljer had nade
an offer of a wage increase, to which the union had not agreed.
Section 8(c) protects the right of an enployer to nmake truthfu
statenents of existing facts. Dow Chem, 660 F.2d at 644. I n
addi tion, the plant manager | ater stated that he could not "prom se
any retroactivity if the Union is voted out."

C.

An enpl oyer violates section 8(a)(1l) when the enployer's
gquestions, threats or statenents tend to be coercive. NLRB v.
Brookwood Furniture, Div. of US. Indus., 701 F.2d 452, 459 (5th
Cir.1983). "The coercive tendencies of an enployer's conduct nust
be assessed within the totality of circunstances surrounding the
occurrence at issue." [|d. An unlawful threat is established if,
under the totality of the circunstances, an enployee could
reasonably conclude that the enployer is threatening economc

reprisals if the enployee supports the union. 1d. at 459. G ven
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the totality of Eljer's statenents and the surrounding
circunstances, the Board' s determnation that Eljer threatened its
enpl oyees with retaliation if they selected the union as their
representative was unreasonabl e. Wiile Eljer stated that there
woul d be negative consequences to voting for the union, the plant
manager also conmmunicated to enployees that each enployee was
entitled to his opinion and that one's vote would not result in
retaliatory discrimnation. There is no surprise in Eljer's
expressed desire for the union's decertification and there were no
acconpanyi ng canpaign statenents that would inbue Eljer's
predi ctions of negative consequences with a nore sinister neaning.
See Dow Chem, 660 F.2d at 644.
d.

Finally, we note that our conclusion that the Board was
unreasonabl e in the above recited unfair |abor practices findings
derives from the context of this representation election. Thi s
union had represented these enployees for many years so that the
enpl oyees were famliar with and well-infornmed of the union's and
managenent's spokespersons, as well as what those parties had
provi ded and coul d be trusted to provide (or not to provide) in the
future. This decertification election of a long-tine union
bargai ni ng agent was, of course, a situation distinct from a
first-tinme election to unionize an enpl oyer.

2. Request for Health Plan Information
Eljer asserts that it did not violate section 8(a)(1) and (5)

of the Act when it failed to provide health plan costs in response
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to the union's request. Eljer contends that because it had
previously provided the union with information in August 1991, it
was thus not conpelled to provide any nore information concerning
the health plan, and, alternatively, the union's request was overly
vague and br oad.

It is an "unfair |abor practice for an enployer to refuse to
bargain collectively with the representatives of his enpl oyees...."
29 U.S.C 8§ 158(a)(5). Under this duty to bargain, an enpl oyer has
a duty "to provide information that is needed by the bargaining
representative for the proper performance of its duties.” NLRB v.
Leonard B. Hebert, Jr. & Co., Inc., 696 F.2d 1120, 1124 (5th
Cir.1983) (quoting NLRB v. Acne Indus. Co., 385 U S. 432, 435-36,
87 S.Ct. 565, 568, 17 L.Ed.2d 495 (1967)). An enployer's refusal
to furnish information relevant to a union's negotiation or
adm ni stration of a collective bargaini ng agreenent may constitute
a breach of the enployer's duty to bargain in good faith. 1d. The
key inquiry is whether the information sought by the union is
relevant to its duties. Id.

Anmong the union's requests was the followi ng statenent: "The
uni on must have all pertinent information with respect to present
and projected [insurance] cost to both the conpany and the
enpl oyees."” As we have explained before, the Suprene Court has
adopted a liberal, discovery-type standard by which the rel evancy
of the requested information is judged. |d. Even assum ng a proper
producti on request and the presunptive rel evance of i nsurance costs

generally, Eljer rebutted any presunption of relevance for the

12



requested i nformati on by responding to the union's request with the
fact that the information had already been disclosed eighteen
nmont hs previ ous and t hus no additional information should be needed
by the union; any such information was irrel evant. The uni on
failed to show howits duties were inpaired by the | ack of any nore
current information that nmay have been available, i.e., that any
existing information was indeed relevant to the bargaining issue.
See 1d. at 1124. Therefore, we find unreasonable the Board's
determnation that Eljer's previous production of insurance
information did not satisfy the union's request and was thus an
unfair | abor practice.

B. Eljer's Wthdrawal of Recognition of the Union and Unil atera
Changes

Eljer contends that the Board erred by finding that it
violated section 8(a)(l) and (5) of the Act by wthdraw ng
recognition fromthe union, by unilaterally making changes in the
contract ual grievance and arbitration procedure, and by
inplementing a health insurance copaynent requirenent. Eljer
asserts that it had a good faith doubt as to the union's status in
representing the wunit enployees following the decertification
el ection and thus its actions were consistent with the Act. The
Board counters that Eljer unlawfully w thdrew recognition of the
Union, and that Eljer failed to neet its statutory bargaining
obligation when it unilaterally changed its enployees' terns of
enpl oynent .

It is a well-accepted rule that an enployer has no duty to
bargain when it has a good faith and reasonabl e doubt of a union's
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continued majority status. See, e.g., Dow Chem, 660 F.2d at 656-
57. The enployer nust denonstrate by clear and convincing
evidence, NLRB v. A W Thonpson, Inc., 651 F.2d 1141, 1143 (5th
Cir.1981), its good faith belief, founded on a sufficient objective
basis, that the union no longer represented a majority of the
enpl oyees. United Supermarkets, Inc. v. NLRB, 862 F.2d 549, 554
(5th Gir.1989).

Because the Board was unreasonable in its findings of unfair
| abor practices, as we have expl ained in the precedi ng di scussi on,
the Board could not reasonably conclude that Eljer violated
sections 8(a)(5) and (1) of the Act by withdraw ng recognition from
t he uni on and subsequently instituting the copaynent and gri evance
procedure. The election results provided Eljer wwth a sufficient
obj ective basis for its good faith doubt that the union no |onger
represented the majority of the enployees, and thus it was relieved
of its duty to bargain under the Act. See Dow Chem, 660 F.2d at
654, 656-57 (hol ding that enpl oyees' statutory right to free choice
under section 7 of the Act would be abrogated by requiring a
continued duty to bargain after union lost fair decertification
el ection and restating rule that enployer has no duty to bargain
when it has a good faith and reasonabl e doubt of union's continued
majority status); see also Hood Furniture, 941 F. 2d at 328 (noting
strong presunption that ball ots cast under specific NLRB procedural
saf eguards refl ect enpl oyees' true desires).

CONCLUSI ON

For the foregoing reasons, Eljer's petition for review is
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GRANTED, the Board's order and deci si on are VACATED and t he Board's

petition for enforcenent is DEN ED
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