REVI SED
United States Court of Appeals,
Fifth Grcuit.
No. 96-60559.
Benj am ne Maduka OKORO Petiti oner,
V.
| MM GRATI ON AND NATURALI ZATI ON SERVI CE, Respondent.
Cct. 27, 1997

Petition for Review of an Oder of the Board of Immgration
Appeal s.

Bef ore GARWOOD, DUHE and DEMOSS, Circuit Judges.

DUHE, Circuit Judge:

Petiti oner Benjam ne Maduka Okoro (" Okoro") seeks review of a
final order of deportation by the Board of Inmmgration Appeals
("BIA"). For the reasons that follow, we find that we have no
jurisdiction to entertain Ckoro's petition.

BACKGROUND

Ckoro, a citizen of N geria, originally entered the United
States in 1983 as a student. In 1986, he was convicted in Texas of
i ssuing worthl ess checks. Based on his marriage to a United States
citizen, he applied for an adjustnent to his status in 1988 and
becane a | egal permanent resident in 1990. Ckoro left the United
States in early 1992 and, when he returned in June 1992, was
admtted as a returning student.

In July, 1992, Ckoro was convicted in Delaware on two counts

of theft and was sentenced to two consecutive terns of one year



i nprisonnment, with each sentence suspended. The convictions were
based on the followng facts: in July, 1991, koro, using
anot her's nane, ordered conputer equi pnent by tel ephone; on August
5, 1991, the UPS delivered part of the order, and Ckoro paid with
a check issued in the nane of another person; on August 7, 1991,
the rest of the order was delivered and Okoro paid wwth asimlarly
unaut hori zed check.?

On January 24, 1994, the Immgration and Naturalization
Service ("INS') initiated deportation proceedi ngs agai nst Ckoro.
In its Order to Show Cause ("OSC'), the INS asserted Okoro was
deportable, inter alia, under & 241(a)(2)(A)(ii)? of the
Imm gration and Nationality Act ("INA"), in that he had been
convicted of two crines involving noral turpitude: the 1986 Texas
conviction for issuing bad checks and one of the two 1992 Del awar e

convictions for theft.® On Cctober 27, 1994, the | nm gration Judge

!koro used the nane and the closed checking account of a
former coll eague who was serving tine in prison.

2INA 8§ 241(a)(2)(A) (ii)(renunbered as INA §8 237 by IIRIRA §
305(a)(2)) provides:

Any alien who at any tinme after entry i s convicted of two
or nore crines involving noral turpitude, not arising out
of a single schene of crimnal conduct, regardless of
whet her confined therefor and regardl ess of whether the
convictions were in a single trial, is deportable.

See 8 U.S.C. 81251(a)(2) (A (ii) (West supp. 1997) (redesi gnat ed
as 8 US.C 8§ 1227(a)(2) (A (ii), eff. April 1, 1997).

5The INS al so asserted that Okoro was deportable under | NA §
241(a) (1) (A (excludable at tine of entry because convicted of
crime of noral turpitude), relying on the Texas conviction, and
under INA 8 241(a)(1)(Q(ii) (failure to fulfill marital agreenent
made to procure entry as an inmmgrant). The latter ground was
subsequent |y w t hdrawn.



("1J") term nated the proceedi ngs agai nst Ckoro. The |J found that
the crime underlying the Texas conviction did not involve nora
turpitude and thus neither ground of deportability asserted
appl i ed. The 1J noted that Ckoro "m ght be deportable” on the
i ndependent ground that he had been convicted of two counts of
theft in Delaware. Since the INS did not raise the second Del aware
convi ction, however, the IJ did not reach that issue and term nat ed
t he proceedi ngs.

On Cctober 31, 1994, the INS issued a new OSC asserting that
Okoro was deportable under INA 8 241(a)(2)(A)(ii), based on the two
Del aware theft convictions. koro moved to termnate the
proceedi ngs, asserting that they were barred by res judi cata, that
the underlying crinmes did not involve noral turpitude, that he was
not sentenced to inprisonnent of one year or |longer, and that the
two crinmes arose out of a single schene of crimnal conduct.
Fol | ow ng a hearing on Decenber 2, 1994, the |1J, w thout addressing
his notion to term nate, ordered Okoro deported. Okoro appealed to
the BI A, which found that the |J shoul d have consi dered the notion
to term nate on the record and thus remanded the case to the |J for
further proceedings.

Fol | ow ng anot her hearing, in which Ckoro raised his previous
clains, the IJ issued a second deci sion on June 12, 1995, rejecting
all of Ckoro's argunents and ordering hi mdeported pursuant to | NA
8§ 241(a)(2)(A(i1) for having commtted two crines of noral
turpitude that were not part of a single schenme of crimnal

m sconduct . On June 16, 1995, koro appealed to the BIA which



di sm ssed his appeal on March 6, 1996. Ckoro filed a petition for
reviewin the United States Court of Appeals for the Third Crcuit
on March 22, 1996. The Third G rcuit granted Ckoro's notion to
transfer venue to the Fifth Grcuit on August 21, 1996.
DI SCUSSI ON

In his petition for review, Ckoro raises the foll ow ng i ssues:
t hat the deportation proceedi ngs brought under the second OSC were
barred by res judicata and col |l ateral estoppel; that the second
OSC was actually a notion to reopen that did not neet the
requirements of 8 CF. R § 242.22 and thus deprived Ckoro of his
right to procedural due process; that the Delaware theft
convictions were not for crines involving noral turpitude; and,
that both crines were part of a single schene of crimnal
m sconduct .

As a threshold matter, however, we nmust address the question
of jurisdiction. The INS asserts that under the INA as recently
anended by the Antiterrorism and Effective Death Penalty Act of
1996 ("AEDPA"), Pub.L. No. 104-132, 110 Stat. 1214, and by the
Il1legal Immgration Reformand | mm grant Responsibility Act of 1996
("I RFRA"), Pub. L. No. 104- 208, 110 Stat. 3009, we |lack
jurisdiction over this petition for review. After considering the
effect of the two recent statutes, we nust agree.

The AEDPA becane effective on April 24, 1996. W are here
concerned with Title IV of the AEDPA, "Terrorist and Crimnal Alien

Renmoval and Excl usion," and specifically subsection 440(a). That



subsection anmends 8§ 106 of the INA (8 U S.C. § 1105a(a)(10))* to
read:
Any final order of deportation against an alien who is
deportable by reason of having commtted ... any offense
covered by section 241(a)(2)(A(ii) for which both predicate
of fenses are covered by section 241(a)(2)(A) (i), ® shall not be
subject to review by any court.
In Mendez-Rosas v. INS, 87 F.3d 672, 676 (5th G r.1996), cert.
denied, --- US ----, 117 S.C. 694, 136 L.Ed.2d 617 (1997), we

held that 8 440(a) of the AEDPA applies retroactively to appeals

8 U.S.C. § 1105a(a)(10) was repealed by IIRIRA § 306(h),
ef fective Septenber 30, 1996. The substance of § 1105a(a)(10) can
now be found at 8 U S.C. 8§ 1252(a)(2)(C (West Supp.1997).

°INA 8§ 241(a)(2)(A) (i) provides:

Any alien who—
(I') is <convicted of a crime involving noral
turpitude commtted within five years (or 10 years
in the case of an alien provided | awful pernmanent
resident status under section 1255(j) of this
title) after the date of entry, and
(') either is sentenced to confinenent or is
confined therefor in a prison or correctional
institution for one year or |onger,

i s deportable.

See 8 U.S.C. 8§ 1251(a)(2)(A) (i) (West Supp.1996). AEDPA § 435

amended 8§ 241(a)(2)(A)(i)(Il) to read: "I's convicted of a
crime for which a sentence of one year or |onger may be
i nposed. " Section 435 is expressly applicable only to "aliens

agai nst whom deportation proceedings are initiated after the
date of enactnent of this Act." AEDPA 8§ 435(b); see 8 U S.C
8§ 1251(a)(2)(A) (i) (West Supp.1997) (redesignated as 8 U. S. C
8§ 1227(a)(2)(A) (i), eff. April 1, 1997). Since deportation
proceedi ngs were initiated against Okoro prior to April 24,
1996, the pre 8 435 provision applies. See Pichardo v. INS,
104 F.3d 756, 758-59 (5th G r.1997).
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pendi ng before the effective date of the AEDPA. ¢ (Cbserving that
Congress did not expressly provide an effective date for § 440(a),
we anal yzed the provision under Landgraf v. USI FilmProducts, 511

U S 244, 114 S. Ct. 1483, 128 L.Ed.2d 229 (1994).’ W found that

\W¢ note that every other Circuit to address this issue has
al so held that 8§ 440(a) applies to cases pending on the effective
date of the AEDPA See Kolster v. INS, 101 F.3d 785 (1st
Cir.1996); Hincapie-Nieto v. INS, 92 F.3d 27 (2d Cir.1996);
Sal azar-Haro v. INS, 95 F.3d 309 (3d Cr.1996), cert. denied, ---
Uus ----, 117 S. . 1842, 137 L.Ed.2d 1046 (1997); Qasguargis V.
INS, 91 F.3d 788 (6th Cr.1996), cert. denied, --- US ----, 117
S.Ct. 1080, 137 L.Ed.2d 215 (1997); Chowv. INS, 113 F. 3d 659 (7th
Cr.1997); Mendez-Morales v. INS, 119 F.3d 738 (8th CGir.1997);
Dul dulao v. INS, 90 F.3d 396 (9th Cir.1996); Fernandez v. INS, 113
F.3d 1151 (10th G r.1997); Boston-Bollers v. INS, 106 F.3d 352
(11th Gir.1997).

"The Supreme Court's recent decision in Lindh v. Mirphy, ---
us. ----, 117 S.C. 2059, 138 L.Ed.2d 481 (1997), does not cast
serious doubt on Mendez- Rosas. Lindh dealt with a different
section of the AEDPA (Title I, 8 107(c), maki ng new chapter 154 of
Title 28, relating to habeas corpus proceedings in capital cases,
applicable to cases pending on the AEDPA' s effective date). The
Li ndh Court noted that Title I "stands nore or |ess independent of
the Act's other titles" and based its holding on the specific
| anguage of AEDPA § 107(c). Lindh, --- U S at ----, 117 S.C. at
2063; see Mendez-Mrales, 119 F.3d at 739 n. 1 ("Because Lindh
turned upon the drafting peculiarities of Title I, we apply the
Landgraf rule to § 440(a).").

I n Her nandez- Rodri guez v. Pasquarell, 118 F.3d 1034 (5th
Cir.1997), we noted that Lindh should have no effect on
whet her anot her subsecti on of AEDPA 8§ 440, 8§ 440(d ), applied
to pending cases seeking discretionary relief under INA 8§
212(c). Hernandez-Rodriguez, 118 F.3d at 1046. W observed
that 8§ 440(d) contained no |anguage addressing its
applicability to pending cases that would have permtted a
"negative inplication" analysis like the one enployed in
Lindh. 1d.; see Lindh, --- US at ----, 117 S . C. at 2063-
68. W& also stated that "[i]n this regard, section 440(d) is
simlar to section 440(a), which we have held (prior to Lindh)
to apply to pending deportati on cases." Hernandez- Rodri guez,
118 F.3d at 1046. But see Yesil v. Reno, No. 96-ClV-84009,
1997 WL 394945 (S.D.N. Y. July 15, 1997) and Myjica v. Reno,
970 F. Supp. 130 (E. D.NY.1997) (finding the Lindh analysis
applicable to 8 440(d) of the AEDPA).



8 440(a) was "easily classified as jurisdictional in nature" and
was t hus presuned to apply retroactively. Mendez-Rosas, 87 F. 3d at
676, citing Landgraf, 511 U S. at 280-81, 114 S.C. at 1505. W
further found that Petitioner Mendez-Rosas had not rebutted that
presunption of retroactivity by showng that 8§ 440(a)'s
jurisdictional bar "curtailed one or nore of Petitioner's
substantive rights." Mendez-Rosas, 87 F.3d at 676.

Thus, INA 8§ 106, as anended by 8§ 440(a) of the AEDPA, applies
to Okoro's petition for review, even though his petition was
pendi ng on the effective date of the AEDPA

The question is sonmewhat conplicated by the fact that |l R RA

signed into law on Septenber 30, 1996, anended, inter alia, 8§

The accuracy of those observations notw thstandi ng, we
here note that 8§ 440(a), unlike the provisions addressed in
Lindh, is clearly jurisdictional ("... shall not be subject to
review by any court") and thus benefits froma presunption of
retroactivity. See Landgraf, 511 U.S. at 274-76, 114 S. Ct. at
1502 (" Application of a new jurisdictional rule usually takes
away no substantive right but sinply changes the tribunal that
is to hear the case ... Present |law normally governs in such
situations because jurisdictional statutes speak to the power

of the court rather than to the rights or obligations of the
parties.") (citation and internal quotation marks omtted). e
al so note that other sections in AEDPA Title IV contain explicit
effective dates. See, e.g., 8 401(f)(anendnents to take effect on
date of enactnent and apply to all aliens without regard to date of
entry); 8 435(b) (anmendnent applies to deportation proceedi ngs
initiated after effective date); 8 440(f) (amendnents in
subsection (e) apply to convictions entered on or after effective
date); 8 441(b) (anendnment applies to crimnal proceedings
initiated after effective date). The various tine frames of the
effective dates in Title IV do not «create the "negative
inplication," as did 8 107(c) in Lindh, that Congress intended 8
440(a) not to apply to appeals pending on the AEDPA s effective
date. See Lindh, --- U S at ----, 117 S.C. at 2068 (finding that
express application of new chapter 154 of Title 28 to "pending
cases" created "negative inplication" that anmendnents to chapter
153 did not apply to pending cases).
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440(a) of the AEDPA. |IRRA §8 306(d), a "technical anmendnent” to
t he AEDPA, reads as foll ows:
Effective as if included in the enactnent of the [AEDPA],
subsections (a), (c¢), (d), (g), and (h) of section 440 of such
Act are anmended by striking "any offense covered by section
241(a)(2) (A (ii) for which both predicate of fenses are covered
by section 241(a)(2)(A)(i)" and inserting "any of fense covered
by section 241(a)(2)(A)(ii) for which both predicate of fenses
are, without regard to the date of their comm ssion, otherw se
covered by section 241(a)(2) (A (i)".
(enphasis added). By its own terns, IIRIRA § 306(d) applies as if
enacted with the AEDPA. Since we have already determ ned that
AEDPA 8§ 440(a) applies to Ckoro's pending petition for review, we
apply that version of 8§ 440(a) as amended by I1RIRA §8 306(d). See
Pichardo v. INS, 104 F.3d 756, 758 & n. 3 (5th G r.1997) ("The
relevant Il RIRA provision, section 306(d), has its own effective
date that is different than nost of the IIRIRA's provisions.").
Qur recent decision in Anwar v. INS, 116 F.3d 140 (5th
Cr.1997)(replacing Anwar v. INS, 107 F.3d 339), seens to
contradi ct Pichardo regarding the applicability of 11 R RA 8§ 306(d).
See Anwar, 116 F.3d at 143. In Anwar, we construed the
transitional provision of IIRIRA, 8§ 309(c)(1l), as including 8§
306(d); thus, where an alien was in deportation proceedi ngs on the
general effective date of the IIRIRA [April 1, 1997 (see IIRIRA §
309(a)) ], those proceedings (including judicial review thereof)
woul d "continue to be conducted wi thout regard to such anendnents, "
including 8 306(d). I|IRIRA 8 309(c)(1)(B). Anwar admtted that
its reasoning regarding the effective date of 8§ 306(d) woul d create
an "apparent inconsistency” with Pichardo, but added that the

result in Pichardo would have been the sanme even had the panel

8



reached the merits. Anwar, 116 F.3d at 143 n. 2.

Notwi t hst andi ng any |anguage to the contrary in Anwar, we
read IIRIRA 8§ 306(d) to apply, per its explicit direction, "as if
included in the enactnment of" AEDPA § 440(a).® W observe that a
successi ve panel of this Court may not overrule a prior panel. See
Lowey v. Texas A & M University System 117 F.3d 242, 247 (5th
Cr.1997); WMattern v. Eastman Kodak Co., 104 F.3d 702, 707 (5th
Cr.1997), petition for cert. filed, 66 U S L. W 3108 (U S. July
21, 1997)(No. 97-126). W think this rule obtains even if, as in
t he case of Pichardo and Anwar, the nenbership on the two panels is
identical. W therefore follow Pichardo.

Additionally, we note that the |anguage of 8§ 306(d) is
specific, while the [anguage of 8§ 309(c)(1) is general. To give
effect to 8 309(c)(1) and thus apply 306(d) only to deportation
proceedi ngs begun 180 days after the I[IRIRA' s effective date (as §
309(a) directs) would deprive the explicit |anguage in § 306(d) of
any neani ng.

Thus, we apply to Ckoro's petition the follow ng version of
AEDPA 8§ 440(a), as amended by II RIRA 8§ 306(d):

Any final order of deportation against an alien who is

deportable by reason of having comnmtted ... any offense

covered by section 241(a)(2)(A(ii) for which both predicate
of fenses are, without regard to the date of their conm ssion,

8We observe that we are in accord with the Sixth and Ninth
Circuits on this point. See Perez v. INS, 116 F.3d 405, 407-08
th Cr.1997) (applying AEDPA 8 440(a), as amended by IIRIRA §
6( to petition for review pending on effective date of
R ; Figueroa-Rubio v. INS, 108 F.3d 110, 111-12 & nn. 2, 3
6th Cr.1997)(observing that IIRIRA 8 306(d) contains explicit
effective date provision and that, therefore, "the IIRIRA s
amendnments to § 440(a) took effect on April 24, 1996.").

9
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ot herwi se covered by section 241(a)(2)(A) (i), shall not be
subject to review by any court.?®

To determ ne whether this jurisdictional bar applies to koro's
petition for review, we nust exam ne whether the underlying
offenses relied on by the INS to deport Ckoro are (1) crines
i nvol ving noral turpitude, (2) not arising out of a single schene
of crimnal msconduct, and (3) for which Okoro was sentenced to
one year or nore of inprisonnent, regardl ess of actual confinenent.
See I NA 88 241(a)(2)(A) (i) and (ii); Yang v. INS, 109 F.3d 1185,
1192 (7th G r.1997), petition for cert. filed, 66 U S L W 3157
(U.S. Aug. 12, 1997)(No. 97-279). 10

We observe initially that Goro was sentenced to two

consecutive terns of one year inprisonnent. That the sentences

W& apply the following version of 8§ 241(a)(2)(A) (i), as
unanended by AEDPA § 435, but omtting any reference to the date of
the crinme's conm ssion per the command of |1 RIRA 8§ 306(d):

[Aln alien who—

(I') is <convicted of a crime involving noral
turpitude ... after the date of entry, and

(') either is sentenced to confinenent or is
confined therefor in a prison or correctional
institution for one year or |onger,

i s deportable.
See Pichardo, 104 F.3d at 756.

" When judicial review depends on a particular fact or |egal
conclusion, then a court may determ ne whether that condition
exists. The doctrine that a court has jurisdiction to determ ne
whether it has jurisdiction rests on this understanding." Yang,
109 F.3d at 1192, citing Land v. Dollar, 330 U S 731, 67 S.C
1009, 91 L.Ed. 1209 (1947). The Tenth Circuit has declined to
followthe Yang holding on this issue. See Berehe v. INS, 114 F. 3d
159, 161 (10th Cr.1997).

10



wer e suspended and Okoro was not actually confined is irrel evant.
See 8 U S.C 8 1251(a)(2)(A) (ii) (West Supp.1997) (redesignated as
8 US.C 8§ 1227(a)(2)(A(ii), eff. April 1, 1997).

The term "noral turpitude” is not defined in the |NA
interpretation of the phrase is thus left up to the BIA and the
courts. Pichardo, 104 F.3d at 759; see Handan v. INS, 98 F.3d
183, 185 (5th Cr.1996). W review de novo the BIA s |egal
determnation that the crinme of theft under Del aware | aw i nvol ves
nmoral turpitude, according, however, substantial deference to the
BIA's interpretation of the INA Handan, 98 F.3d at 185. W wll
uphold the BIA s determ nation of what conduct constitutes noral
turpitude for deportation purposes if it is reasonable. Id.

Whet her a crinme involves noral turpitude depends on the
i nherent nature of the crinme, as defined in the statute concerned,
rather than the circunstances surrounding the particular
transgression. Gkabe v. INS, 671 F.2d 863, 865 (5th Cir.1982).1
In its decision the BIA observed that theft has |ong been
considered a crine involving noral turpitude. The Second Circuit
has held that "it has |ong been acknow edged ... that crines of
theft, however they may be technically translated into donestic
penal provisions, are presuned to involve noral turpitude.”

Chiaranmonte v. INS, 626 F.2d 1093, 1097 (2d Cr.1980). See also

11koro was convicted of theft under 11 Del.Code § 841, which
provides in pertinent part:

(a) A person is gqguilty of theft when the person
obt ai ns property of another person intending to deprive
that person of it or appropriate it.

11



United States v. Villa-Fabela, 882 F.2d 434, 440 (9th Cr.1989),
overrul ed on ot her grounds by United States v. Proa-Tovar, 975 F. 2d
592, 595 (9th Cr.1992)(en banc); Soetarto v. INS, 516 F.2d 778,
780 (7th Cr.1975). Al t hough we are aware of no Fifth Crcuit
cases so holding, we accord due deference to the BIA' s and ot her
Circuits' interpretation of the INA and find that the crine of
theft is one involving noral turpitude within the nmeaning of | NA 88§
241(a)(2) (A (i) and (ii).

In determ ni ng whether Okoro's crinmes were part of a single
schene of crimnal msconduct, we apply a two-prong analysis.
First, we identify the legal standard governing the issue. See
Irediav. INS 981 F.2d 847, 849 (5th Cir.1993); Chevron U S A V.
Nat ural Resources Defense Counsel, Inc., 467 U S. 837, 104 S. Ct.
2778, 81 L.Ed.2d 694 (1984). W then exam ne whet her substanti al
evi dence supports the BIA's finding that Ckoro's two Del aware
convictions did not arise out of a single schene. The substanti al
evi dence standard requires only that the BI A's concl usi on be based
upon the evidence presented and that it be substantially
reasonabl e. Handan, 98 F. 3d at 185; see Silwany-Rodriguez v. |NS,
975 F.2d 1157, 1160 (5th Cr. 1992).

The controlling legal standard for interpreting "single
schene" was set forth in Animashaun v. INS, 990 F.2d 234, 237 (5th
Cir.1993):

Wen an alien performs an act that in and of itself

constitutes a conplete, individual, and distinct crine, heis

deport abl e when he again commts such an act, even though one

may closely follow the other, be simlar in character, and
even be part of an overall plan of crimnal m sconduct.

12



Okoro was convicted of two counts of theft in Delaware; thus, he
cannot contend the two underlying offenses are not "conplete,
i ndividual, and distinct" crines, even though the second theft
followed the first by a nere two days. See Ani mashaun, 990 F. 2d at
238. Instead, Ckoro argues the two distinct crines were part of a
single crimnal schene because he ordered t he conputer equi pnment at
one time and the conponents arrived separately by nere
happenst ance.

In Animashaun, the Petitioner conpleted an instant credit
application at a furniture store using a false identity. Two days
|ater, the Petitioner arrived at the store's warehouse to take
delivery of furniture by presenting a receipt wth a forged
signature. He was convicted of two separate counts of forgery. W
hel d that substantial evidence supported the BI A's concl usion that
the two crines were not part of a single schene. Aninmashaun, 990
F.2d at 237-38.

Li ke the Petitioner in Ani mashaun, Ckoro commtted two crines
wthin two days of each other. Both offenses had a single aimto
obt ai n conput er equi pnent —+ust as Ani mashaun's two crines were both
directed at buying the sanme furniture. Neither their proximty in
time nor their simlarity in purpose prevents Ckoro's acts from
constituting two distinct crines. In the two-day interval between
the offenses, Okoro had tinme to "dissociate hinself from his
enterprise and refl ect on what he [had] done." Pacheco v. INS, 546
F.2d 448, 451 (1st G r.1976). W thus find there was substantia

evidence to support the BIA s conclusion that Ckoro's two crines
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were not part of a single schene of crimnal m sconduct.
CONCLUSI ON
Because Ckoro was f ound deportabl e under INA 8§
241(a)(2) (A (ii1) and because both predicate offenses were covered
under 8 241(a)(2)(A) (i), we find we have no jurisdiction to review
his final order of deportation. We therefore do not reach his
ot her cl ai ns.

DI SM SSED FOR LACK OF JURI SDI CTI ON
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