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IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-60625

CARL Bl ENVENU
Petiti oner,
ver sus

TEXACO, [|INC, DI RECTOR, OFFICE OF WORKER S COVPENSATI ON PROGRAMS
U S. DEPARTMENT OF LABOR; | NSURANCE COVPANY OF NORTH AMERI CA

Respondent s.

Petition for Review of an Order of the
Benefits Revi ew Board

January 11, 1999

Bef ore POLI TZ, Chief Judge, and JOLLY, H GG NBOTHAM DAVI S, JONES,
SM TH, WENER, BARKSDALE, EMLIO M GARZA, DeMOSS, BENAVI DES,
STEWART, PARKER, and DENNIS, Circuit Judges.”’
H GE NBOTHAM and DAVIS, Circuit Judges:

Carl Bienvenu seeks benefits under the Longshore and Har bor
Wor kers' Conpensation Act (LHWCA) for injuries sustained on
navi gabl e waters during the course of his enploynent. His petition

requires us to enter the wunsettled waters of our LHWCA

j urisprudence. In deciding that Bienvenu is entitled to LHWCA

“Judges King and Duhe’ are recused.



benefits, we right our wayward precedent and chart a snoother
course for future panels to foll ow.
| .

Bi envenu worked for Texaco, Inc., in the Caillou Island
production field as a punper specialist. By 1987 he had been
enpl oyed by Texaco in this field for about twenty-two years. The
Caillou Island production fieldis afive-mle by twelve-mle area
|ocated within three mles of the Louisiana coast and contains
approximately 150 to 175 active fixed production platforns.
Bi envenu and his fellow enpl oyees lived in a base canp on pilings
over the water. Bienvenu worked seven days on and seven days off,
and on his work days he worked a twel ve-hour shift. Bienvenu was
responsible for maintaining and calibrating automated equi pnent
| ocated on fixed production platfornmns. Bi envenu had the al npost
excl usi ve use of a vessel, the M SS JACKIE, along with a skipper to
transport himaround the field to the platforns where he worked.
The ALJ found that during an average twel ve-hour work day, Bi envenu
spent approximately 75% of his tine performng his duties while
physically |located on a fixed production platforn 16.7% of his
time in transit as a passenger on the MSS JACKIE;, and 8. 3% of his
ti me working on equi pnment on the back of the MSS JACKI E

Bi envenu was i njured tw ce during the course of his enpl oynent
whil e on board the M SS JACKI E i n navi gabl e waters. The first tine

was while noving his tool box fromthe dock to the boat, and the



second tinme was while tying the MSS JACKIE to the dock. These
injuries forced himto stop worKking.

Bi envenu cl ainmed benefits under the LHWCA An ALJ denied
Bi envenu relief on the grounds that the LHWCA did not apply to him
since he was not engaged in “maritine enploynent.” The ALJ read
this Court’s prior decisions to nean that coverage under the Act
was dictated by the “anpbunt of tine devoted to specific work
activity by a Caimnt." The ALJ ruled that Bienvenu was not a
"maritime enployee" because he spent the vast mgjority of his
working hours on fixed platforns and was only fortuitously on
navi gabl e waters when injured. The extension of the LHANCA to | and-
based activities did not apply to Bienvenu since his work was not
an integral or essential part of |oading or unloading a vessel.

Bi envenu tinely appealed the AL)' s decision to the Benefits
Review Board ("BRB"). The BRB failed to render a tinely decision
and was deened to have affirmed the ALJ’s ruling. See Omi bus
Consol i dat ed Resci ssions and Appropriations Act of 1996, Pub. L.
No. 104-134, 110 Stat. 1321-2109. Bi envenu petitioned us for
review. A panel of this court reversed the ALJ' s deci sion because
Fifth Crcuit precedent conpell ed a concl usion that Bi envenu passed
the status test since he was on navigable waters when injured

Bi envenu v. Texaco, Inc., 124 F. 3d 692, 692-93 (5th Gr.), reh’qg en

banc granted, 131 F.3d 1135 (5th Cr. 1997).




In 1917, the Suprene Court held that state workers’
conpensati on systens could not reach | ongshorenen injured seaward

of the water’s edge. Southern Pac. Co. v. Jensen, 244 U.S. 205

(1917). In response, Congress passed the LHWCA in 1927. See Pub.
L. No. 803, 44 Stat. 1429. Technically, there were five
requi renents for coverage under the LHACA as originally enacted, as

| ater detailed by the Supreme Court in Director v. Perini North

Ri ver Associates, 459 U S. 297, 306-07 (1983):

(1) The enpl oyee could not be a "master or nenber of a crew of
any vessel, nor any person engaged by the nmaster to | oad or unl oad
or repair any small vessel under 18 tons net."

(2) The enployee nust suffer injury during the course of
enpl oynent .

(3) The enpl oyee had to be enpl oyed by a statutory "enpl oyer,"
defined to be "an enpl oyer any of whose enpl oyees are enployed in
maritime enploynent, in whole or in part, upon the navigabl e waters
of the United States."

(4) The enployee had to neet a situs requirenent that injury
occurred upon navi gabl e waters.

(5) No federal coverage unl ess conpensation may not validly be

provi ded by state |aw.?

" Congress used [this phrase] . . . in a sense consistent with
the delineation of coverage as reaching injuries occurring on
navi gable waters." Id. at 309 (quoting Calbeck v. Travelers Ins.
Co., 370 U. S 114, 126 (1962)). The phrase was deleted in 1972.
See id. at 313-14.




In 1969, the Suprene Court, while recogni zing the harshness of
the Jensen line, held that the LHWCA did not extend to injuries

occurring on a pier attached to land. Nacirema Qperating Co. V.

Johnson, 396 U. S. 212, 218-20 (1969). The Court stated that the
“invitation to nove that I|ine landward nust be addressed to
Congress, not to this Court." 1d. at 224. Congress acted on this
invitationin 1972 when it amended t he LHWCA. See LHWCA Anendnent s
of 1972, Pub. L. No. 92-576, 86 Stat. 1251. The 1972 Amendnents
extended "coverage to nore workers by replacing the single-situs
requirenent with a two-part situs and status standard.” P.C

Pfeiffer Co. v. Ford, 444 U. S. 69, 73 (1979). The situs test now

reached shoreward to reach injuries "occurring upon the navigable
waters of the United States (including any adjoining pier, wharf,
dry dock, termmnal, building way, marine railway, or other
adjoining area customarily used by an enployer in |oading,
unl oadi ng, repairing, dismantling, or building a vessel.)" 33

US C § 903(a). The status test defined an enpl oyee as "any
person engaged in maritinme enploynent, including any | ongshoreman
or other person engaged in |ongshoring operations, and any
har borworker including a ship repairman, shipbuilder, and ship-
breaker." 1d. 8 902(3).

In Northeast Marine Termnal Co. v. Caputo, 432 U S. 249

(1977), the Suprene Court first expounded on the status test. The
workers in that case were Blundo and Caputo. Blundo was injured
when he fell while checking cargo as it was renoved from a
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cont ai ner. Caputo noved cargo fromthe hold of the vessel onto
shore and was hurt when rolling a dolly into a truck. Though the
1972 Act did not expressly state that workers in their positions
were covered, the Court held that both Blundo and Caputo were
entitled to benefits. Bl undo was covered because "[o]ne of the
reasons Congr ess expanded cover age in 1972 was t hat
containerization permts | oading and unl oading tasks traditionally
conduct ed aboard ship to be perforned on the land." Pfeiffer, 444
US at 74. Caputo fell under the LHWCA because he spent sone of
his time in "indisputably | ongshoring operations, "Caputo, 432 U S.
at 273, and Congress had intended "to ensure that a worker who
coul d have been covered part of the tinme by the pre-1972 Act would
be conpletely covered by the 1972 Act." Pfeiffer, 444 U S. at 75.

In Pfeiffer, the Suprenme Court further elaborated on the
difference between the situs and status tests by noting that the
situs test limts the geographic coverage of the LHWCA, while the
status test is an occupational concept that focuses on the nature
of the worker’s activities. |1d. at 78. The "crucial factor"” in
determ ning the scope of maritinme enploynent "is the nature of the
activity to which a worker may be assigned." |1d. at 82. Though
the 1972 Anendnents extend coverage, they do not provide benefits
to all workers in the situs area, such as truck drivers who pick up
goods for further trans-shipnent. [|d. at 83.

Four years after Pfeiffer, the Suprenme Court returned to this
issue in Perini. |In that case, a workman, Churchill, was enpl oyed
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in the construction of a sewage treatnent plant that extended over
the Hudson River. He was injured on the deck of a cargo barge
where he was supervising operations. The Court found no
congressional intent in the 1972 Anendnents to wthdraw LHWCA
coverage from worknmen covered by the Act before 1972. The Court
held that when a worker is injured on the actual navigable waters
in the course of his enploynent on these waters, he satisfies the
status requirenent, assumng that the other requirenents of the
LHWCA are net. 459 U S at 324 & n.33. The Court expressed no
opi nion on whether LHWCA coverage extends to a worker "injured
while transiently or fortuitously upon actual navigable waters or
to a | and- based worker injured on I and who then falls into actual
navi gable waters.” 1d. at 324 n. 34.

The Perini Court discussed three of its pre-1972 cases to
illustrate the scope of the Act’s coverage before the anendnents

were adopted. See id. at 307-12 (discussing Davis v. Departnent of

Labor, 317 U S. 249 (1942); Parker v. Mtor Boat Sales, 314 U S

244 (1941); and Calbeck v. Travelers Ins. Co., 370 US 114

(1962)). Parker is the case nost relevant to our deci sion.?
In Parker, M. Arm stead, a janitor enployed by a retailer of

pl easure craft, was directed to assist a sal esman place outboard

2 The enployee in Davis was injured while standing on a barge
and dismantling a bridge. 1In Calbeck, the enpl oyee was conpl eting
construction of a vessel afloat on navigable waters. Thus, the job
responsibilities of the enployees in those cases required nore
frequent work on navigable waters than those of the enployee in
Par ker .



nmotors on a boat. M. Cooper, the salesman, then allowed M.
Arm stead to acconpany him as he denonstrated the notor on the
custoner’s boat. During the denonstration run, the vessel capsized
and Arm stead was killed. The Court first reviewed the evidence to
det erm ne whet her the evi dence was sufficient to support the deputy
comm ssioner’s finding that Arm stead was acting within the course
of his enploynent. The Court found the follow ng portions of the
record pertinent to this inquiry:

that on the norning of the accident Arm stead was sent to
the river with specific instructions to help Cooper in
pl aci ng the outboard notors on the boat; that there were
no specific instructions as to whether or not Arm stead
was to stay out of the boat; that either Arm stead or
Cooper was told that Armstead was ‘to go and help’
Cooper; that Cooper, the superior of the two enpl oyees,
at | east acquiesced in Armstead’s remaining i n the boat
to ‘keep a lookout’ for hidden objects in the nuddy
wat er; that Cooper regarded Arm stead’s acting as | ook
out as ‘hel pful’; that enpl oyees of the respondent woul d
sonetinmes nmake trips in boats for testing purposes, in
furtherance of respondent’s business; and that in one
such instance an enpl oyee had taken a boat on a trip of
at least fifty mles in respondent’s behal f.3

314 U. S. at 246.
The Court concluded that, based on the above evidence, the

deputy conm ssioner and the district court correctly found that

3 According to the Court of Appeals’ opinion in Parker, the
day of Arm stead’ s accident, as far as the record discloses, was
the only instance when his duties ever brought himinto contact
W th navigable waters. Mtor Boat Sales, Inc. v. Parker, 116 F.2d
789, 792 (4th Cr.), rev d, 314 U S. 244 (1941). Unli ke the worker
in Geenv. Vermlion Corp., 144 F. 3d 332 (5th Gr. 1998), Bi envenu
was not engaged in traditional |ongshoreman duties aboard the
vessel when the injuries occurred.




Arm stead was covered under the LHWCA. The Court stated that
coverage woul d not be deni ed because

habi tual performance of other and different duties on
| and cannot alter the fact that at the tine of the
accident he was riding in a boat on a navigable river,
and it is in connection with that clearly maritinme
activity that the award was here nmade. Moreover, 8§ 2(4)
of the Act, 33 U S.C. A 8 902(4), expressly provides for

its application to ‘enpl oyees (who) are enployed . . . in
whol e or in part upon the navigable waters of the United
St at es.

Id. at 247 (footnote and citations omtted) (alterations in

original).

The Perini Court cited wth approval Pennsylvania R Co. v.

O Rourke, 344 U.S. 334 (1953), which considered whether a railroad
wor ker injured on navigable water was covered by the LHAWCA. The
claimant’s five-man train crew had duties that included work on the
railroad conpany’s car floats, which noved freight and passengers
to and fromthe yard by water. At the tinme of the accident, the
crew was renoving boxcars from floats. O Rourke clinbed up on a
boxcar to release a brake and fell. The question presented was
whet her O Rourke could bring a damage action under the Federal
Enpl oyers’ Liability Act (FELA) or was relegated to a conpensati on
remedy under the LHWCA. The Court of Appeals held that the
cl ai mant was not covered under the LHWCA because he was a railroad

wor ker and was not engaged in maritinme enploynent. O Rourke v.

Pennsylvania R Co., 194 F.2d 612, 615 (2d Gr. 1952), rev'd, 344

U S. 344 (1953).
In reversing the Court of Appeals, the Suprene Court stated:
9



We are cl ear, however, that the enphasis on the nature of
respondent’s duties here msses the mark. The statute
applies, by its own terns, to accidents on navigable
wat ers when the enployer has any enpl oyees engaged in
maritime service. . . . The Court of Appeals, we think,
is in error in holding that the statute requires as to
t he enpl oyee, both injury on navi gabl e water and maritine
enpl oynent as a ground for coverage by the Conpensation
Act. An injured worker’s particular activity at the tine
of injury determ nes of course whether he was injured in
t he course of his enpl oynent within 8 902(2), and whet her
he was a nenber of the crew of the vessel within the
exceptions of 88 902(3) and 903(a)(1). This explains the
enphasis on the factor of the individual’s job in Parker
v. Motor Boat Sales, Inc. "

344 U.S. at 340.
The Court had the followng to say about Parker.

The result in Parker, as well, is totally inconsistent
wth any ‘duties test.” Arm stead, the enpl oyee there,
was a janitor with the notor boat conpany. He had been
ordered to ride in one of the boats during atest tripin
order to keep a | ookout for hidden objects. Conpensation
under the Harbor Wirkers Act could not have been paid in
connection wth his death if we were to test its
applicability by the nature of his regular work.

Id. at 341 (citation omtted).

In 1985, the Suprene Court considered whether a welder
enpl oyed on a platformin Louisiana waters was covered under the

LHWCA. Herb's Welding, Inc. v. Gay, 470 U S. 414 (1985). The

Court held that because Gay, the welder, was not injured on
navi gabl e waters he could attain coverage only by qualifying for
the 1972 Anmendnents' expanded coverage for shore side workers. The
court concluded that Gay did not qualify for this expanded
cover age because he was not engaged in "maritine enploynent."” This
enploynent was |imted to |ongshoring, shipbuilding and ship
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repairing. Gay’'s welding work on stationary platforns did not fit
within this definition. See id. at 424-26.

The Court made clear, however, that this definition of
maritime enploynent did not apply to workers injured on navigable
waters: "This view of 'maritinme enploynent’ does not preclude
benefits for those whose i njury woul d have been covered before 1972
because it occurred ‘on navigable waters’." 1d. at 424 n.10.

The Court al so discussed the Court of Appeals' position that
because Gray woul d be covered while traveling by boat to work on
the platform a finding of no coverage while Gray was on the
platformcreated a "curious hole" in coverage.

Gray travel ed between platforns by boat and m ght have
been covered, before or after 1972, had he been injured
while in transit. See Director, OAMCP v. Perini_ North
Ri ver Assoc., 459 U.S. at 324, 103 S.C. at 651. But see
id., at 324, n. 34, 103 S.C. at 651, n. 34. ("W
express no opinion whether such coverage extends to a
worker injured while transiently or fortuitously upon
act ual navi gable waters."). . : . Any coverage
attributable tothe LHAMCAitself was de mnims. W also
note i n passing a substantial difference between a worker
performng a set of tasks requiring himto be both on and
of f navi gabl e waters, and a worker whose job is entirely
| and- based but who takes a boat to work.

Id. at 427 n. 13.
Wth this general background, we now turn to the argunents of
the parties in this case.
L1,
A
In light of Bienvenu's injury on navigable waters, Texaco
acknow edges, as it nust, that Bienvenu need not establish that he
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was engaged in maritinme enploynent as that termis used in § 2(3)

of the Act. The Suprenme Court's decisions in Perini and Herb's
Wl ding foreclose this argunent. Those cases recognize that the

1972 Amendnents were not intended to alter the scope of coverage
for worknen injured on navigable waters. As our discussion above
denonstrates, before 1972, any workman injured in the course of his
enpl oynent actually engaged in the performance of his assigned
duties on navigable waters enjoyed coverage under the LHWCA. He
was not required to performthe traditional maritinme work descri bed
in 8§ 2(3) of the Act.

Rel yi ng on | anguage in Perini, Texaco argues that workers |ike
Bi envenu who are injured on navigable waters nust establish that
they were "required to performtheir enploynent duties on navi gabl e
waters."

Texaco argues that the one hour per day Bi envenu spent on the
deck of the M SS JACKI E, worki ng on conpressors and other platform
equi pnent, could have been perfornmed on the platformhad Bi envenu
chosen to do so and therefore that this work does not bring him
within the LHWCA coverage. We disagree with this reading of
Perini. The Perini Court, in discussing the pre-1972 |aw rel ative
to coverage under the Act, stated: "It becones clear fromthis

di scussion that the 1927 Act, as interpreted by Parker, Davis, and

Cal beck, provided coverage to those enployees of statutory
“enpl oyers,’” injured while working upon navigable waters in the
course of their enploynent." 459 U S. at 311. In the very sane

12



paragraph the Court cites with approval the follow ng quote from
G | nore and Bl ack: "Any worker injured upon navigable waters in the
course of enploynent was ‘covered’ . . . without any inquiry into
what he was doing (or supposed to be doing) at the tine of his
injury." 1d. at 311 (citation omtted) (alteration in original).

| medi ately following this discussion the Court uses the
| anguage upon whi ch Texaco relies: "As a nmari ne construction worker
required to work wupon navigable waters, and injured while
performng his duties on navigable waters, there can be no doubt
t hat Churchill woul d have been covered under the 1927 LHWCA. " [|d.
at 311-12.

We cannot read the above sentence as demandi ng that a worker
denonstrate that the duties he was perform ng aboard the vesse
were in response to a direct order fromhis superior. W believe
that all Perini requires is that the claimnt show that he was

i njured on navigable waters while in the course of his enploynent.*

4 Two ot her passages from Perini buttress this concl usion:

We are unable to find any congressional intent to
W t hdr aw cover age of the LHWCA fromthose workers injured
on navi gabl e waters in the course of their enpl oynent and
who woul d have been covered by the Act before 1972.

Id. at 315.

There is nothing in these comments or anywhere el se
inthe legislative reports, to suggest, as Perini clains,
that Congress intended the status |anguage to require
t hat an enpl oyee i njured upon the navigable waters in the
course of his enploynent had to show that his enpl oynent
possessed a direct (or substantial) relation to
navi gation or conmerce in order to be covered.

13



In this case, the ALJ found that Bi envenu spent one hour out
of a twel ve-hour workday, or approximately 8.3%of his work tine,
actually perform ng job responsibilities on navigable waters. From
the record, it is clear that Bi envenu had been perform ng the sane
work fromthe M SS JACKI E for about el even years. Surely if Texaco
had sone objections to Bienvenu's working on platform equi pnent
aboard the M SS JACKI E over this extended period of tinme it would
have nmade them known. Under these circunstances, Bienvenu was
entitled to assune that he had the discretionto performhis repair
and mai nt enance work on production equipnent at the |ocation he
deened nost efficient, including on the vessel. Bienvenu was in
the course of his enpl oynent when he perforned the above-descri bed
work on the MSS JACKIE and Bienvenu is covered under the LHWCA
unl ess Texaco prevails on its argunent that Bi envenu was aboard t he
M SS JACKIE fortuitously or transiently and for that reason has no
coverage. W now turn to this argunent.

B

As we di scussed above, the Suprene Court in Perini reserved
t he question of whether a workman aboard a vessel "transiently or
fortuitously" enjoyed coverage under the LHWCA The Court in

Herb's Welding reiterated this reservation. 470 U.S. at 427 n.13.

The Director argues that while the Suprenme Court reserved this

question in Perini, the cases it cited as representative of the

ld. at 318-19.
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pre-1972 | aw on coverage indicate that the Court would reject any
such hole in coverage. Wiile it is not free fromdoubt, we believe
that the signals from the Suprenme Court in Perini and again in

Herb's Welding indicate that the Suprenme Court would hold that a

wor kman who is aboard a vessel sinply transiently or fortuitously,
even though technically in the course of his enploynent, does not
enj oy coverage under the LHNMCA. W join the Eleventh Crcuit in

reaching this concl usion. See Brockington v. Certified Elec.

Inc., 903 F.2d 1523, 1528 (11th Cr. 1990); see al so Zapata-Hayni e

Corp. v. Barnard, 933 F.2d 256, 260 (4th Cr. 1991) (noting that

the plaintiff was "not nerely fortuitously over water when his
injury occurred").

We therefore hold that a worker injured in the course of his
enpl oynent on navigable waters is engaged in maritinme enpl oynent
and neets the status test® only if his presence on the water at the
time of injury was neither transient or fortuitous. The presence,

however, of a worker injured on the water and who perforns a "not
i nsubstantial" anmount of his work on navigable waters is neither
transi ent nor fortuitous. Though we decline to set today the exact
anount of work performance on navigable waters sufficient to

trigger LHWCA coverage, instead |eaving that task to the case-by-

case devel opnent for which the comon law is so well-suited, see

5> See Perini, 459 U. S. at 324 ("[When a worker is injured on
the actual navigable waters in the course of his enploynent on
those waters, he satisfies the status requirenent . . . .").
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Barrett v. Chevron, U S A, Inc., 781 F.2d 1067, 1073 (5th Gr.

1986) (en banc) (adopting case-by-case reviewto determ ne coverage
under the Jones Act), we will provide sone guiding thoughts on the
matter.

First, the threshold anmount nust be greater than a nodi cum of
activity in order to preclude coverage to those enpl oyees who are
merely commuting from shore to work by boat. Also, the routine
activity of assisting in tying the vessel to the dock and | oadi ng
or unl oadi ng one’s tools and personal gear onto the vessel do not
count as neani ngful job responsibilities. Mreover, we agree with

the Suprene Court in Herb's Welding that there is a substantia

difference between a worker "performng a set of tasks requiring
himto be both on and of f navigable waters, and a worker whose job
is entirely Iand based but who takes a boat to work." 470 U.S. at
427 n.13. The tinme Bienvenu actually worked on production
equi pnent aboard the M SS JACKIE constituted 8.3% of his tinme at
work. This is not an insubstantial anmount of Bienvenu's work tine
and is sufficient to trigger LHWCA coverage.®

Qur conclusion today that the Suprene Court woul d deny LHWCA

coverage to a worker injured on a vessel that he is aboard

6 Because Bienvenu's work on the production equi pnent aboard
the MSS JACKIE is sufficient to trigger LHWCA coverage, we do not
consi der whether his tine aboard the MSS JACKI E being shuttled
fromplatformto platformshoul d be i ncluded i n det erm ni ng whet her
he spent nore than a nodi cumof his work tinme on navi gabl e waters.
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transiently or fortuitously permts us to clarify our case | aw on
this subject.’

In Fontenot v. AW, Inc., 923 F.2d 1127 (5th Cr. 1991), we

held that a worker who spent 40% of his worktine on shore, 30% on
fixed platfornms and 30%on oil exploration and production vessels,
was engaged in maritinme enpl oynent because he "was i njured while on
actual navigable waters, in the course of his enploynent."” 1d. at
1130. Qur holding today is entirely consistent with our holding in
Font enot given the substantial duties Fontenot had on navi gabl e
wat er s.

In Randall v. Chevron U S A, Inc., 13 F.3d 888 (5th Cr.

1994), the petitioner's husband was killed while attenpting to
transfer by swing rope froma fixed platformto a vessel. M.
Randall was a nechanic who perfornmed all of his work duties on a
fi xed platformand had no assi gned duties on navigable waters. He
was sinply transported to and from his workstation--a stationary
pl at f or m - by boat .

The Randall panel read Fontenot to base coverage under the
LHWCA sol ely upon Fontenot's injury on navigable waters wthout
regard to the extent of his duties on navigable waters. It

t herefore concl uded t hat Fontenot had deci ded that workers injured

" Qur decisions in Thibodaux v. Atlantic Richfield Co., 580
F.2d 841 (5th Gr. 1978), and Boudreaux v. Anerican Wrkover, Inc.,
680 F.2d 1034 (5th Gr. Unit A 1982) (en banc), were deci ded before
t he Suprene Court announced its decision in Director v. Perini and
answered nost of the questions confronting us at that tine.
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while transiently or fortuitously upon navi gable waters are covered
by the LHWCA. See id. at 897. Because the Randall panel found
itself bound by what it perceived as this holding in Fontenot, the
Randal | panel concluded that the clai mant was covered by t he LHWCA
This court, sitting en banc, of course is not bound by either
Font enot or Randall. As our discussion above indicates, our
conclusion that worknmen who are aboard vessels transiently or
fortuitously when they sustain injury are not covered by the LHACA
is inconsistent with Randall's holding. Randall is therefore
overrul ed.
| V.

Judge DeMbss, in his dissent, argues that we ignored the 1984
Amendnents to the LHWA. W did not deal with the amendnents,
codified at 33 U S.C. 8 902(3)(A)-(F), for a reason: They have
nothing to do with this case. The anendnents excl ude from coverage
under the Act persons engaged in six separate, narrowy defined
types of enploynent. These include: clerical workers (Section
902(3)(A)); workers at canps, restaurants, or retail outlets
(Section 902(3)(B)): marina workers (Section 902(3)(C)); workers
enpl oyed by vendors or suppliers (Section 902(3)(D)); aquacul ture
workers (Section 902(3)(E)); and builders or repairers of
recreational vessels (Section 902(3)(F)). If a person who woul d
ot herwi se be covered under the LHWA does the type of work
enunerated by one of these anendnents and is covered by a state
wor kman’ s conpensation act, he is not covered by the LHWA But
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Bi envenu’ s enpl oynent as a punper/gauger does not fit within any of
the job descriptions listed in the anendnents.

Bot h Judge Jones and Judge DeMbss argue i n di ssent that unless
a wor ker devotes substantial tinme to | ongshore duties (Judge DeMoss
suggests 30%, he should not be covered under the LHWCA. Adoption
of such a rule would create serious problens. First, such a rule
is plainly inconsistent with Perini (worker injured on the
navi gable water in the course of his enploynent satisfies the
status requirenent). | ndeed, Judge Jones's nmain point is that
Perini was wongly decided. Second, inposing such a blanket
requi renent would overrun the detailed provisions of the 1984
anendnent s. The very detailing of specific job descriptions by
Congress belies any speculation that Congress intended by the
anendnents any such whol esal e w t hdrawal of conpensation coverage
-- recall that the exclusions under the anmendnents denmand cover age
under state workers’ conpensation. The dissent is silent about
wor kers beyond state territorial waters. Such workers to whom
coverage under the LHWCA i s not expressly extended by statute (such
as the Quter Continental Shelf Lands Act, 43 U S.C. 88 1331 et
seq.) presumably will be left w thout conpensation.

Rel atedl y, Judge DeMbss argues that our opinion in this case

conflicts with this Court’s recent opinion in Geen v. Vermlion

Corp., 144 F.3d. 332 (5th Cr. 1998). In Geen, we held that a

worker in a hunting canp was not covered under the LHWCA. The

distinction between the two cases is patent: G een was a "canp
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wor ker expressly excluded from coverage by Section 902 (3)(B);
Bi envenu does not fall within any of Section 902's narrow y defi ned
excl usi ons.

Judge DeMbss next takes the position that the Supreme Court’s

conclusion in Herb’s Wlding, Inc. v. Gay, 470 U S. 414, 105 S

Ct. 1421 (1985), that the oil field welder in that case was not
engaged in maritinme enpl oynent precludes Bi envenu’ s recovery under
t he LHWCA. He refuses to acknow edge the distinction between a
wor ker i njured on | and and a wor ker injured on navigable water. The
Court made it crystal clear that its denial of coverage to G ay was
because he fell outside of the 1972 Anendnents’ expanded coverage
for shore side workers. The Court expressly held: "This view of
‘“maritime enploynent’ does not preclude benefits for those whose
i njury woul d have been covered before 1972 because it occurred ‘on
navi gable waters.’”" 470 U S. at 424 n. 10, 105 S. . at 1428 n.
10.

By arguing that workers injured on navigable water only
qualify for LHWCA coverage i f they performlongshore duties, Judges
Jones and DeMbss fail to recognize the long established principle
t hat persons engaged i n work aboard vessels are engaged in maritinme

enpl oynent. See G lnore & Black, The Law of Admralty at 429-30.

That principle underlies the Perini Court’s conclusion that workers
engaged in the course of their enploynent satisfy the "status"
requi renent. 459 U S. at 311. Inposing such a duties test also

directly conflicts with the Suprene Court's holding in Penn. R Co.
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V. O Rourke, 344 U. S. 334 (1953) (see discussion in text, supra),
which the Court relied onin Perini. Also, the D ssents’ proposed
holding that oilfield work aboard a vessel is not maritine
enpl oynent woul d nean that the hundreds of oilfield workers working

on drilling barges are not maritime enpl oyees. In The O fshore Co.

v. Robison, 266 F.2d 769 (5th Cr. 1959), and the hundreds of cases
that followed, we held that such workers qualify as seanen and can
recover under the Jones Act and the Ceneral Maritinme |aw The
Di ssenters’ reasoning would lead to the anonmal ous hol ding that
oilfield work aboard a vessel is not maritine work if the enpl oyee
spends | ess than 30%of his tine performng that work; yet a worKker
who perfornms nore than 30%of his work aboard a vessel is a seanan,

the highest formof maritinme worker. See Seas Shipping Co., Inc.

v. Sieracki, 328 US 85 66 S.C. 872, 90 L.Ed. 1099 (1946)

(stevedore elevated to status of seaman for purposes of suing
shi powner for unseawort hi ness).

The assertion that adopting an inquiry for |ongshoreman
coverage simlar to that for seaman status affords a nore cl ear and
litigation-danpening standard i s both stunning and perverse. It is
stunning to those famliar with the huge nunber of cases spawned in
our struggle with that test. It is perverse to place the sane
hurdl e before an i njured worker who clains to be a seaman, wth the
uncapped liability systemthey enjoy, and an i njured worker seeking

wor kers’ conpensation as a | ongshoreman. The "logic" of the
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Di ssents’ equating what is essentially a tort system with a
wor kers’ conpensati on schene turns the fundanental purpose of a no-
liability, I'imted-danage conpensati on schene upsi de down. Finally,
an en banc court is not the Congress.

For the reasons stated above, the judgnents of the BRB and
ALJ are REVERSED and the case is REMANDED to the ALJ for further

pr oceedi ngs.
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EDITH H JONES, G rcuit Judge, dissenting:

Even though | nust agree with the majority opinion that
we are bound by Perini’s general interpretation of the 1972
anendnents to the LHWCA, | disagree with their conclusion that
Bi envenu, an oil punper who spent his entire career maintaining oi
and gas equi pnment on production platforns within Louisiana’ s three-

mlelimt, was not "transiently" injured on board the M ss Jacki e.

The majority’s decision to the contrary sets such a | ow threshold
for LHWCA coverage that it is easy to envision increased litigation

over LHWCA coverage for other |and-based workers who are maritine

comut er s. O course, as the Suprene Court said, "there wl
al ways be a boundary to coverage, and there will always be people
who cross it during their enploynent.” Herb's Welding, Inc. v.

Gay, 470 U. S. 414, 428, 105 S. C. 1421, 1429 (1985) (citation
omtted). The true boundary, in ny view, should not lie at the
net her nost concei vabl e description of maritine commuter-workers,
but at the line drawn by Congress’s adoption of a maritine
enpl oynent status test in the 1972 anendnents to the LHACA. 8 This

| eads ne respectfully to disagree with the interpretation of the

8See Longshorenen’s and Harbor Wrkers’ Conpensation Act 8§
2(3), 33 US C 8§ 902(3) ("The term ‘enpl oyee’ neans any person
engaged i n maritime enpl oynent, including any | ongshorenan or ot her
person engaged in |ongshoring operations, and any harbor-worker
including a ship repairman, shipbuilder, and ship-breaker

).
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LHWCA adopted in Perini. Although our | ower court nay not defy the
Hi gh Court’s ruling, it is useful to observe how interpretation of
the statute could be brought nore in line with its plain neaning.

Because much |ight has been shed on this debate by both
the mgjority and dissenting opinions, | wll frame ny views
succinctly. First, | accept that Perini insists upon continued
LHWCA coverage, irrespective of the 1972 anendnent’s definition of
maritime enploynent, for any worker "injured while performng his
j ob upon actual navigable waters." Perini, 459 U. S. at 299, 103 S
Ct. at 638.° Although it is a close call, | disagree with the
maj ority’ s conclusion that because Bienvenu voluntarily perfornmed
as much as 8.3%of his work duties on the vessel, i.e. repairing or
mai nt ai ni ng equi pnent and tools, he was not nerely "transiently"
aboard and t hus excl uded fromLHWCA coverage. Perini’s significant
footnote disclains any intent to rule on whether LHWCA "coverage
extends to a worker injured while transiently or fortuitously upon

actual navigable waters . . . ." 459 U S 297, 326 n.34, 103 S.

%Judge DeMoss’s di ssent correctly shows, however, that Perini
and cases on which it relies, such as Parker, should not be relied
upon to the extent that Congress specifically overruled themin the
1984 anendnents to the LHWCA. Moreover, while sone nmay argue that
Congress did not expressly overrule Perini in the 1984 LHWCA
anendnents, thus inplicitly adopting the Perini construction of

LHWCA coverage, this argunment nust fail in light of the express
status test enbodied in the 1972 anmendnments and retained, wth
further restrictions, by the 1984 anendnents. Based on the

| anguage of the statute, the 1984 anendnents could just as easily
be interpreted as a congressional reaffirmnce of a strict status
test for LHWCA coverage, regardl ess of situs.
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Ct. 634, 651 n.34 (1983). In Herb’s Welding, the Court reiterates

alikely limt to LHWCA coverage i n anot her footnote which observes
that Gray, a welder on fixed offshore oil and gas platforns

travel ed between platforns by boat and m ght have been
covered, before or after 1972, had he been injured while
intransit. Even if he would have been covered for sone
smal | fraction of his tinme i ndependent of the Lands Act,
however, he is a far <cry from the paradigmtic
| ongshor eman who wal ked i n and out of coverage during his
wor kday and spent substantial anpbunts of his tinme "on
navi gable waters." Any coverage attributable to the
LHWCA itself was de mnims. W also note in passing a
substantial difference between a worker perform ng a set
of tasks requiring himto be both on and off navi gable
wat ers, and a wor ker whose job is entirely | and- based but
who takes a boat to work.

Herb’'s Welding, Inc., 470 U.S. at 427 n.13, 105 S. C. at 1429 n. 13

(citing Perini, 459 U S. at 324, 103 S.Ct. at 651). At the |east,
"transiently” is closely related to "in transit", and both phrases
are closely related to the description of "a worker whose job is
entirely | and-based but who takes a boat to work." |Indeed, G ay,
i ke Bi envenu, ate and slept on a platformin Louisiana waters and
spent 75% of his tinme working on platforns in state territoria

wat er s. See Herb's Welding, Inc., 470 U.S. at 416, 105 S. C. at

1423. On the basis of these careful disclainers, there should be
subst anti al doubt whet her a punper |ike Bi envenu who "takes a boat
to wor k" shoul d be covered by the LHNCA. The majority purports not
to answer this question, but their description of Bi envenu’ s "worKk"

on board the M ss Jackie suffers fromtwo flaws. First, it sets up

a test (a "nodi cunt’ of work, "not insubstantial" work) that can be
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satisfied by artful pleading concerning the waterborne commuter’s
"work" performed en route to |and-based jobs.?0 Second, it
f oreordai ns that enpl oyees |i ke Bi envenu and Gay w || continuously
wal k in and out of LHWCA coverage throughout the work day. These
probl ems woul d be avoided by a holding that Bienvenu was only a
comuter by boat in the course of performng his duties as an oi

field worker. See Brockington v. Certified Elec., Inc., 903 F. 2d

1523, 1528 (11th G r. 1990) ("question of whether an individual is
a maritinme enpl oyee for purposes of LHWCA coverage i s controlled by
analysis of his ‘basic’ enploynent, rather than the enployee’s
particul ar work at the nonent of the accident").

Li ke the of fshore wel der Robert Gray, Bienvenu is hardly
engaged in "maritinme enpl oynent"” under either alayman’ s conception
of the termor the tighter definition inposed by the LHANA  And
froma comon sense standpoint, it is hard to understand why G ay
shoul d have been covered solely by state workers conpensation

i nsurance, while Bienvenu is permtted also to benefit from the

The majority predicts that ny position would create as nmany
problenms as the ill-starred Robison test for seanman status. I
hesitated deliberately to engage in simlar vague and dire
predi ctions about their view. But two observations are in order.
First, they invoke the Barrett v. Chevron litigation-based test as
a nodel for drawi ng |lines anong types of coverage in these cases;
we are all thus in the sane boat. Second, | believe we are al
dealing with truly marginal cases in which coverage under a state
conpensati on schene or LHWCA nay be arguabl e but ought at |east to
have sone consistent rationale tied to real work "on the waters."
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federal conpensation program?! The reason for these incongruous
results, | suggest, lies not inthe statute witten by Congress but
in the Supreme Court’s awkward interpretation of it in Perini
Faced with 1972 LHWA anendnents that, for the first tine,
expressly defined coverage in terns of an enployee’ s maritine work
status as well as the appropriate situs, the Court held that the
status determ nation was essentially relevant only to the | andward
extensi on of LHWCA. Congress did not intend, the Court said, to
nmodify the essentially situs-based test for coverage of those
enpl oyed "on navi gabl e waters" who woul d have been covered by the
Act before 1972.

But the |anguage chosen by Congress reflects no such
bi furcated intent. Even if Perini correctly described Congress’s
legislative intent as expressed in commttee reports, such

intentions do not substitute for the plain neaning of the statute.

See Free v. Abbott Lab. (In re Abbott Lab.), 51 F.3d 524, 528 (5th

Cir. 1995) ("W cannot search | egislative history for congressi onal

1The majority blithely ignore this incongruity, in which two
workers otherwise simlarly situated receive different forns of
coverage based solely on the fortuitous |ocation of the accident.
Surely that incongruity is quantitatively worse than that which
they espy in ny position, whereby, they claim offshore oilworkers
may receive either state conpensation or Seaman’s benefits. I
di sagree that such a consequence will be common. But if it did
occur, it would be based on a principled distinction concerning the
basic nature of the enployee’'s work and exposure to the risks of
the sea. The majority’s pinched definition of "transient" and
"fortuitous" accidents on the water | eads, by contrast, to the type
of capricious result they reach today.
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intent unless we find the statute unclear or anbiguous."). Since
Perini was deci ded, the Suprene Court has focused nore carefully in
statutory construction cases on the | anguage that Congress chose,
using that language as its basic guide to statutory
interpretation.?® |t seens plain to ne that the definition of
maritime enploynment added to the LHWCA in 1972 is not limted to
| andwar d coverage questions but is also a requirenent for coverage
of injuries on navigable waters. This interpretation was certainly

f oreshadowed in early commentary on t he 1972 anendnents. *® Further,

12See City of Chicago v. Environnental Defense Fund, 511 U. S.
328, 337, 114 S. C. 1588, 1593 (1994) ("[I]t is the statute, and
not the Commttee Report, which is the authoritative expression of
the law . . ."); Republic of Arg. v. Wltover, Inc., 504 US
607, 618, 112 S. C. 2160, 2168 (1992) ("The question, however, is
not what Congress ‘woul d have wanted’ but what Congress enacted .
.. ."); Wsconsin Pub. Intervenor v. Mirtier, 501 U S 597, 610
n.4, 111 S. C. 2476, 2484 n.4 (1991) ("No matter how clearly its
report purports to do so, a commttee of Congress cannot take
| anguage that could only cover ‘flies’ or ‘nosquitoes,’” and tell
the courts that it really covers ‘ducks.’”"); Burlington NN R R Co.
V. klahoma Tax Commin, 481 U. S. 454, 461, 107 S. C. 1855, 1860
(1987) ("Unl ess exceptional circunstances dictate otherw se,
‘[w hen we find the terms of a statute unanmbiguous, judicial
inquiry is conplete.’” ™).

13See, e.q., Perini, 459 U S. at 326-28, 103 S. C. at 651-53
(Stevens, J., dissenting) ("If we ignore history, and nerely
concentrate on the text of the statute, the conclusion is
i nescapable that [the LHWA] nerely provides coverage for people
who do the work of |ongshorenen and harbor workers . . . ");
Charl es F. Tucker, Coverage and Procedures Under the Lonqshorenen s
and Harbor Wrkers’ Conpensation Act Subsequent to the 1972
Anmendnents, 55 Tul. L. Rev. 1056, 1060-68, 1088 (1981) ("For a
wor ker to be covered under the Act, he nmust not only neet the situs
requi renent of section 903(a), but he nust also neet the status
test of section 902(3) . . . ."); Roberto L. Corrado, Note,
Director, Ofice of Wirkers’ Conpensation Prograns v. Perini North
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it is not an absurd construction of the Act to hold that a federal
program to conpensate "longshore and harbor workers"” should
enconpass nmaritine enploynent in a traditional sense rather than,
e.qg., oil field wirkers. Finally, thisis not an abstractly unfair
construction of the statute, inasnuch as there is no |onger any
doubt that workers |ike Bienvenu are covered by state conpensation
schenes.

Thus, under a strictly textual reading of the LHWCA, if
we were not bound by Perini, | would hold that Bienvenu was not
engaged in maritine enploynent for coverage purposes. Even bound
by Perini, however, it seens to nme that Bienvenu was injured

"transiently”, as Perini and Herb’s Wl ding used that term and

shoul d not recei ve LHWCA coverage overl appi ng that provided under

state workers’ conpensation. | respectfully dissent.

Ri ver Associates: Judicial Dlution of the Longshorenen’s and
Har bor Workers’ Conpensation Act’s ‘Status’ Requirenent, 33 Cath.
U L. Rev. 245, 277 (1983) ("The Court’s overly expansive view of
the LHWCA controverts the plain neaning of the Act, and restricts
Congress’ attenpt to apply a test of maritine status to all workers
injured on the actual navigable waters of the United States.");
Harol d K. Watson, Comment, Broadened Coverage Under the LHWCA, 33
La. L. Rev. 683, 693 (1973) ("Now, in order to recover, the
enpl oyee nust once again show his [own] status as a maritine
enpl oyee before the broadened situs-oriented coverage provision
Wil inure to his benefit."); see also, e.q., Arthur Larson & Lex
K. Larson, Larson’s Wrkers’ Conpensation Law, 88 89.27(c), 89.41
(1998) (discussing inplications of 1972 anendnents and devel opnent
of LHWCA coverage in light of Perini) ("[T]he boundary will no
doubt be drawn on a case-by-case basis, rather than on the basis of
sone all -purpose general test or principle. ™).
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DeMOSS, CGrcuit Judge, wth whom SMTH, GCrcuit Judge, joins

di ssenti ng:

Wth all due respect for ny colleagues in the magjority, | am

unabl e to concur in their decision for the foll ow ng reasons.

Chronol ogy of significant events

Any expl anation of ny disagreenents with the ngjority has to
begin with an overview of the key factual and | egal events, which
| find determnative of the legal issues presented in this case.
First, | wll briefly reprise the facts giving rise to Bienvenu’s
clains, as either stipulated to by the parties or found by the
adm ni strative | aw j udge.

This case began over eleven years ago. On April 10 and 11,
1987, Bienvenu suffered back sprains which resulted in his having
to stop working for Texaco on July 19, 1987. Soon thereafter, on
Septenber 1, 1987, Bi envenu underwent back surgery. By January 31,
1989, Bi envenu had achi eved maxi mum nedi cal i nprovenent foll ow ng
hi s surgery.

Texaco’ s workers’ conpensation i nsurance carrier made paynents
to Bienvenu pursuant to the Louisiana Wrkers’ Conpensation Law.
During the period from July 19, 1987 to May 29, 1991, Bienvenu
received $261 per week; from May 30, 1991 to July 30, 1992 he

recei ved $522 per week. In addition, all of Bienvenu' s nedica



bills were paid by Texaco’s insurance carrier, as required by the
Loui si ana Wrkers’ Conpensation Law.

Al'l was as it should have been until Decenber 3, 1990, when
Bi envenu filed a cl aimfor benefits under the federal Longshore and
Har bor Wrkers’ Conpensation Act, 33 US C § 901 et seq.
(hereinafter, LHWA). Al nost two years |ater, on Cctober 14, 1992,
an admnistrative law judge conducted a hearing regarding
Bi envenu’s LHWCA claim The deci sion was handed down after yet
anot her year of delay, on Novenber 30, 1993. See Bi envenu, No.
92- LHC- 2801, slip op. at 4-5, 27 Ben. Rev. Bd. Serv. (MB) 547(ALJ),
550-51 (Dep’'t Labor Nov. 30, 1993).

In addition to these factual events, there are tw key | egal
events that have a significant inpact on Bienvenu' s claim The
first of these is the enactnent of anendnents to the LHWCA
effective on Septenber 28, 1984. Longshore and Harbor Wbrkers
Conpensati on Act Anendnents of 1984, Pub. L. 98-426, sec. 2(a), 98
Stat. 1639, 1639 (codified at 33 U.S.C. § 902(3)(A)-(F)). The
second i s the deci sion by the Suprene Court in Herb’s Wl ding, Inc.
v. Gay, 470 U.S. 414, 105 S. . 1421 (1985), which was argued on
Cctober 3, 1984, and related to an acci dent which occurred on July
11, 1975, and therefore was not governed by the 1984 LHWCA

Amendnent s.
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Today, nore than eleven years after the injuries occurred,
nmore than thirteen years after the decision in Herb’s Wl ding, and
nmore than fourteen years after the 1984 LHWCA Anendnents took
effect, we are still attenpting to decide which conpensation
statute is applicable to Bienvenu's injuries. That fact, standing
alone, is a tragic commentary about the anbiguities of our LHWA
j urisprudence. This anbiguity, and the attendant delay is,
unfortunately, an exanple of what the United States Congress

intended to prevent by adopting the 1984 LHWCA Anendnents.

1. What effect did the 1984 anendnents to the LHWCA have on the
gquestion of whether relief should be under state workers
conpensation statutes or the LHWCA?

Amazingly, in Part Il of its opinion, the majority reviews the
entire history of the LHWCA from the Suprene Court’s decision in
Sout hern Pacific Co. v. Jensen, 244 U S. 205, 37 S. C. 524 (1917),
right down to the Suprene Court’s 1985 opinion in Herb's Wl ding,
yet fails in recounting this historical background to nention once,
much |l ess apply or construe, the 1984 LHWCA Anendnents. Thi s
|l egislation nmade significant changes in the structure and
applicability of the LHWCA. Most significantly, the 1984 LHWCA
Amendnent s defi ned si x new categories of enploynment which were not

included in the definition of the term"person engaged in maritine

enpl oynent,"” if the individuals described therein "are subject to
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coverage under a State workers’ conpensation law." See 33 U S. C
§ 902(3).

The express statutory |anguage of § 902(3) specifies that
persons enployed to performcertain tasks (described in clauses A,
E, and F) or enpl oyed by certain enpl oyers (described in clauses B,
C, and D) are not included within the definition of the term
"person engaged in maritinme enploynent” if the individuals
descri bed by clauses (A) through (F) are subject to coverage under
a state workers’ conpensation | aw. Thus, in resolving the question
of whether an injured worker is entitled to state conpensation
benefits or to LHWCA conpensati on benefits, the first inquiry which
must | ogically be made i s whet her or not any one or nore of clauses

**************

(A) through (F) apply to his enpl oynent. If so, we nust
then ask whether the worker was subject to state workers’
conpensation | aw. If a worker was not covered by any state
conpensation statute, then none of clauses (A through (F) can act
to deny or renove himfromcoverage under the LHAWCA. But if state
wor kers’ conpensation covers the enployee, and if any one or nore

of the § 902(3) subcl auses apply, then the injured worker is not "a

person engaged in maritinme enploynent” and he is therefore not an

************** No one contends that Bienvenu fits into the
enuner at ed cat egori es of "any | ongshoreman or ot her person engaged
in | ongshoring operations, and any harbor-worker including a ship
repai rman, shi pbuil der, and shi p-breaker" specified in 8§ 902(3), as
to which there would be no doubt that the LHWCA is the exclusive
conpensati on regine.
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"enpl oyee" as defined in 8 902(3). |If he is not an enpl oyee, heis
not entitled to conpensati on benefits under the LHWCA, regardl ess

of the location, or "situs," of his injury, because the situs test
specified in 33 USC 8 903(a) is applicable only to the
"disability or death of an enployee”" as defined in the
LHWCA, "o Consequently, the changes nmade by the 1984 LHWCA
Amendnents constitute clear, deliberate action on the part of
Congress to wthdraw LHWA coverage from those individuals
described in clauses (A) through (F), even in the circunstance that
their injuries occurred upon "navigable waters" in the course of
their enploynent, and despite the fact that they m ght have been
covered by LHWCA prior to the enactnent of the 1984 LHWA
Amendnent s.

The wi thdrawal of LHWCA coverage on the condition that the

injured worker is "subject to coverage under a State workers’

***************

The statute provides:

Except as otherwi se provided in this section,
conpensati on shall be payabl e under this chapter in
respect of disability or death of an enpl oyee, but
only if the disability or death results from an
injury occurring upon the navigable waters of the
United States (including any adjoi ni ng pier, wharf,
dry dock, termnal, building way, marine railway,
or other adjoining area customarily used by an
enpl oyer in | oadi ng, unl oadi ng, repairing,
di smantling, or building a vessel).

33 U.S.C. 8§ 903(a). This limtation on LHACA coverage is commonly
known as the "situs" requirenent.
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conpensation | aw' is a significant change fromprior law. The 1984
LWHCA Anmendnent s refl ect congressional recognition of the interplay
between the separate state and federal workers’ conpensation
schenes, and legislatively dictate that in the circunstances in
whi ch individuals falling within the purviewof clauses (A) through
(F) are already subject to state workers’ conpensation benefits,
those state workers’ conpensation benefits are the exclusive
benefits for those particul ar workers.

Wil e the 1984 LHWCA Anendnents are plain on their face, and
there is no need to ook at legislative history when there is no
anbiguity in the statutory |anguage, | nevertheless think that a
| ook at legislative history is useful in this case in order to
under st and what Congress was attenpting to acconplish by the 1984
LHWCA Anendnents. For exanple, the House Report states that the
1984 amendnents were intended to

insure stability for both the enployer and the
enpl oyee. The enployer needs to know its
obligations with respect to workers’ conpensation
for its enployees, and nmake plans accordingly.
Enpl oyees should not fall within the coverage of

di fferent statutes because of the nature of what it
is they were doing at the nonent of injury.

H R Rep. No. 98-570, pt. 1, at 6 (1984), reprinted in 1984
US CCAN 2734, 2739 (enphasis supplied). The Senate report on

the Senate bill which initiated the legislative process is even
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nmore specific and expressive as to the purposes of the 1984 LHWCA
Amendnents. See S. Rep. No. 98-81 (1983).

From the |anguage used by Congress in the 1984 LHWCA
Amendnents, and from the explanations provided by Congress in
| egislative history regardi ng the need for and purpose of the 1984
LHWCA  Anendnent s, sever al congr essi onal intentions becone
abundantly clear. First, Congress sought to correct, overrule, or
reverse situations in which "courts and agencies have found

kkkkkkkkkkk Kk

coverage which [is] not warranted." ™ Second, Congress
attenpted to define situations in which the "nexus to maritine
navi gati on and commerce" was insufficient tojustify the inposition

of the federal conpensation schenme. =™ Third, Congress

*************** "It is clear fromthe abundant record devel oped at
the ove[r]sight hearings that a pressing need exists to revise
portions of the act. The courts and agenci es have found coverage
to exist in situations which are not warranted.” S. Rep. No. 98-81
at 20. "[T]he decade of experience under the 1972 Anendnents has
vividly denonstrated that the effort to elimnate benefit disparity
and to pronote systemc uniformty has exacted a price, too. The
rules of coverage, in the words of one authority, have been a
‘“doubly prolific generator of litigation.”" 1d. at 24-25 (quoting
4 A Larson, Wirrknmen’s Conpensation 8§ 89.27(b), at 16-180 (1983)).
*************** In this vein, the Senate report reflects the
follow ng judgnents about situations in which the connection
between enploynent and traditional maritinme duties are too
attenuated to support LHWCA coverage:

Additionally, the commttee would like to
clarify that certain establishnents, and their
enpl oyees, such as clubs, canps, restaurants,
museuns, retail outlets and marinas are exenpt from
coverage regardless of their |ocation.
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recogni zed that "appropriate state conpensation |aws" can often

***************

provi de coverage to the enpl oyees involved "nore aptly."”

The commttee received nunerous conplaints
from these enployers and their insurance carriers
that indicate a general confusion as to whether or
not the Longshore Act applies. These busi nesses
are operated on or over a navigable water and
i nsurance carriers, fearing a claimunder the act,
often require Longshore riders on their workers
conpensati on i nsurance policies.

The commttee believes that these enployers
| ack the necessary nexus to nmaritine enpl oynent and
commerce and therefore are properly exenpted from
the jurisdiction of the act.

S. Rep. No. 98-81 at 29.

***************

The report states, in pertinent part:

[T]he lower courts as well as the Benefits
Revi ew Board in the past have often been divided on
the proper criteria for determ ning such issues as
"maritime enploynent” and "adjoining area." (See,
e.g., discussion in 4 A Larson, Worknen’s
Conpensation 8§ 89.42 at pp. 52-53 (Supp. 1981)).

. Uncertainty of coverage fosters
continued litigation, with attendant expense and
delay that is a burden to enployers, their
i nsurance carriers, and clai mants.

. Rat her, the consensus anong the
commttee nenbers was to reaffirm the purposes of
the 1972 jurisdictional changes, and in that |ight,
the commttee narrowed its focus to certain fairly
identifiable enployers and enpl oyees who, although
by circunstance happened to work on or adjacent to
navi gable waters, Jlack a sufficient nexus to
maritime navigation and comerce. The commttee’s
attention was directed to specified activities
which were singled out for criticism by nunerous
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Fourth, Congress ainmed to protect the principle that workers’
conpensation is an enployee’'s exclusive renedy against the

None of the | anguage added by t he 1984 LHWCA Anendnents can be
read to provide for an injured worker to receive both state and
LHWCA benefits. Likew se, none of the | anguage added by the 1984
anendnents can be read to adopt the concept articulated by the
Suprene Court in Director, OMCP v. Perini North R ver Associ ates,
459 U. S. 297, 103 S. O. 634 (1983), that "injury on navigable
waters in the course of enploynment” is all that is needed to
establish "maritinme enploynent” for the purpose of bestow ng LHACA
coverage. To the contrary, the broad, sinple, unqualified |anguage
used in the wvarious clauses of § 902(3) necessarily noots

consi deration of that factor.

W tnesses before the conmttee. Under this case-
specific approach, the commttee has determ ned
that certain activities do not nerit coverage under
the act and that the enployees involved are nore
aptly covered under appropriate state conpensation
| aws.

S. Rep. No. 98-81 at 25 (enphasis supplied).
*************** "Judicial interpretations of the act have allowed
for dual recovery under both State workers’ conpensation and LHWCA
This violates the principle of workers’ conpensation that it is the
enpl oyer’ s excl usive renedy. Current | awunderm nes this principle
when an enpl oyer faces both Federal and state prograns.” S. Rep.
No. 98-81 at 30.
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I11. Effect of the 1984 LHWCA Anendnents on the Suprene Court’s
Hol ding in Perini

The principal case which the nagjority relies on to determ ne
Bi envenu’ s conpensation rights is the 1983 deci sion of the Suprene
Court in Perini. Qoviously, Perini related to facts and
ci rcunst ances which occurred after adoption of the Longshorenen’s
and Harbor Wrkers’ Conpensation Act Anendnents of 1972, Pub. L.
92-576, 86 Stat. 1251, but before the 1984 LHWCA Anendnents. There
is nothing in the Perini opinion which even recogni zes t he pendency
before Congress of what |ater becane the 1984 LHWCA Anendnents.
Neverthel ess, the mpjority relies upon Perini to establish two
essential premses. The first of these is that under the | aw pri or
to the 1972 LHWCA Anmendnents, a worker injured on actual navi gable
waters in the course of his enploynent on those waters
automatically satisfied the status requirenent of the LHWCA. The
second premse is that nothing in the 1972 LHWA Anendnents
i ndicates a congressional intent to withdraw LHWCA coverage from
wor knmen covered by the Act before 1972. See Majority Op. at 13-14.
The majority then refers to three prior Suprene Court opinions upon
which the Perini Court relied in making these concl usions: Parker

v. Motor Boat Sales, Inc., 314 U S 244, 62 S. Q. 221 (1941);

Davis v. Departnent of Labor & Industries, 317 U S. 249, 63 S. O
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225 (1942); and Cal beck v. Travelers Insurance Co., 370 U S. 114,
82 S. Ct. 1196 (1962).

The majority identifies Parker as the case "nost relevant to
our decision" in this case. But the 1984 LHWCA Anendnents adopt ed
by Congress substantially undercut the rationales of both Perini
and Parker. For instance, if the factual circunstances involved in
Parker (a janitor enployed by a retailer of pleasure craft assists
a sal esman pl aci ng an outboard notor on a boat and acconpani es the
sal esman on a denonstration run; the boat then capsizes and the
janitor is killed) had occurred after the passage of the 1984 LHWCA
Amendnents, the current statutory terns would expressly preclude
LHWCA coverage for the janitor because he was "enpl oyed by a
retail outlet,” 8 902(3)(B), and he was "enployed to build, repair,
or dismantle a recreational vessel under 65 feet in length,"
8 902(3)(F). Since the janitor in Parker was determ ned to be an
LHWCA enpl oyee, but that sane janitor woul d no | onger be covered by
the statute, the wvalue of that opinion is substantially

***************

di m ni shed. Li kewi se, Perini’s bl anket holding -- that the

***************

Just a cursory review of footnote 21 in Perini, 459
US at 311, 103 S. C. at 644, indicates the follow ng additional
categories where the 1984 LHWCA Anendnents woul d change t he status
of the injured enpl oyee described in the foll ow ng pre-1972 cases:

1. Nal co Chem Corp. v. Shea, 419 F.2d 572 (5th Cr. 1969)
(pil ot salesman traveling to of fshore platform woul d be changed by
8§ 902(3)(D) ("individuals enployed by suppliers, transporters, or
vendors . . ."); and
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1972 LHWCA Anendnents preserved and supplenented the entirety of
pre-1972 LHWCA coverage -- should have little influence after the
adoption of the 1984 LHWCA Anendnents, which obviously do retract
coverage from the pre-1972 boundari es. The nodifications
denolished the Perini proposition by unequivocally wthdraw ng
LHWCA coverage fromcertain workers, despite the fact that they may
have been i njured on actual navi gable waters in the course of their

enpl oynent .

V. Wat effect did the 1984 LHWA Anendnents have on the rule
announced by the Suprene Court in Herb' s Wl di ng?

The casualty involved in the Herb's Wl ding case occurred in
July 1975, after passage of the 1972 LHWCA Anendnents, but before
passage of the 1984 LHWCA Anendnents. The case was argued before
the Suprene Court on Cctober 3, 1984, just five days after the
effective date of the 1984 LHWCA Anmendnents. Since the accident
occurred before the 1984 LHWCA Anendnents were adopted, it is not
surprising that there is no discussion of that statutory

developnent in the Herb' s WIlding opinion. That deci sion

2. Hol conb v. Robert W Kirk & Assoc., Inc., 655 F.2d 589
(5th Cr. Unit B Sept. 1981) (watchman injured while working on
vessel); Interlake S.S. Co. v. Nelson, 338 F.2d 879 (6th Gr.
1964) (watchman); and Rex |nvestigative & Patrol Agency, Inc. v.
Col lura, 329 F. Supp. 696 (E.D.N. Y. 1971) (| and-based enpl oyee sent
tenporarily onto vessel to act as watchman), would be changed by
8 902(3)(A) ("individuals enployed exclusively to perform.
security . . . work").
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nevertheless has a significant application in the present
controversy. First and forenost, Herb’s Wel ding plainly held that
the work activities which the claimnt, Gay, perfornmed on a fixed
pl at form supporting a well producing oil and gas did not qualify
Gray as a "person engaged in maritinme enploynent” under the 1972
LHWCA Anendnents. The Suprene Court arrived at this concl usi on not
only by considering the nature of Gray’s work activities (which had
nothing to do with the |oading, unloading, or repair of any
vessel ), but also by reviewing the history of how Congress had
viewed the activities of offshore production of oil and gas. See
Herb’s Wl ding, 470 U.S. at 419-26, 105 S. C. at 1425-28. Relying
onits earlier decisionin Rodrique v. Aetna Casualty & Surety Co.,
395 U.S. 352, 89 S. Ct. 1835 (1969), the Court discussed nunerous
aspects in which Congress had nade cl ear that the production of oi

and gas from fixed platforns is not a maritine activity.
Specifically, the court stated (1) that activities on drilling
pl atforns are not even suggestive of traditional maritine affairs;
(2) that in adopting the Quter Continental Shelf Lands Act, 43
US C 8 1331 et seq. (hereinafter, Lands Act), Congress had
expressly decided that "maritinme | aw' woul d not apply to operations
on fixed platforns; (3) that the history of the Lands Act at the
very |east forecloses the conclusion that offshore drilling is a

maritime activity and that any task essential thereto is maritine
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enpl oynent for LHWCA purposes; and (4) that Congress nmust have been
famliar with Rodrique and the Lands Act when it used the term
"maritime enploynent” in the definition the term"enpl oyee" in the
1972 LHWCA Anendnents. Herb’'s Welding, 470 U. S. at 420-23, 105 S
Ct. at 1426-27. Furthernore, the Court pointed out that in prior
cases interpreting the 1972 LHWCA Anendnents, the Court had said
"the ‘maritinme enploynent’ requirenent is ‘an occupational test
t hat focuses on | oadi ng and unloading,”" id. at 423, 105 S. . at
1427 (quoting P.C. Pfeiffer & Co. v. Ford, 444 U S. 69, 80, 100 S.
Ct. 328, 336 (1979)), and that while "*maritinme enploynent’ is not
limted to the occupations specifically nentioned® in § 902(3),
"neither can it be read to elimnate any requirenent of a
connection with the loading or <construction of ships,"” id.
According to the Court, both P.C. Pfeiffer & Co. and Nort heast
Marine Termnal Co. v. Caputo, 432 U S. 249, 267, 97 S. C. 2348,
2359 (1977), "lead us to the conclusion that G ay was not engaged
inmaritinme enpl oynent for purposes of the LHAWCA." Herb’ s Wl di ng,
470 U. S. at 423, 105 S. C. at 1428. In conclusion, the Suprene
Court in Herb's Welding held: "Because Gray’'s enploynent was not
‘maritinme,’ he does not qualify for benefits under the LHWCA. W
need not determne whether he satisfied the Act’'s situs

requirenent." Id. at 427, 105 S. C. at 1429 (enphasis supplied).
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Herb’s Wl ding teaches us that the first decision to be nade
in determning LHWCA coverage is whether the injured worker
satisfies the status requirenent of the definition of "a person
engaged in maritine enploynent." The changes made by the 1984
LHWCA Anendnents to the status definition in 8 902(3) do not
directly address the category of workers on a fixed platformfor
the production of oil and gas. But Herb’s Welding states that
“"there is nothing inherently maritinme" about the tasks Gay
performed in that case. Li kewise there is "nothing inherently

maritime" about the tasks Bienvenu perfornmed in this case.

V. What was Bi envenu actual |y doi ng during 8.3%of his work tine?
The majority attaches controlling significance to the fact
t hat Bi envenu was perform ng work on board the MSS JACKI E duri ng
8.3%of his work tinme. They pay very little attention to carefully
descri bing the nature of the work Bi envenu perforned while on board
the MSS JACKI E. Because the nature of the work which Bienvenu
performed while on board the MSS JACKIE is critically inportant to
a proper determ nation of the status questionin this case, | quote
the followng findings of fact nmade by the admnistrative |aw
j udge:
In ternms of size, the Caillou Island production
field is approximately five mles north and south

and ten to twelve mles east and west. . . .
During the year 1987, the Caillou Island production

44



field had approximately 150 to 175 produci ng wel | s.
Al of the wells were located inside of the three
mle territorial limt. The majority of the wells
were | ocated in water areas and bays and cont ai ned
a small platformconstructed around the well heads.
The platforns were constructed of pilings simlar
to tel ephone poles driven into the nud bel ow the
water line and then wood was constructed on top
with netal grading to all ow the workers to wal k on.
The entire unit was referred to as a cri bbi ng which
was about six feet wde by twelve to fifteen feet
I ong. The cribbings had no living quarters.

During the period of his work with Texaco, M.
Bi envenu never worked off-shore on the outer
continental shelf. Al of his work was inside the
three-mle limt.

M. Bienvenu was working as a punper
specialist at the tine of his injury. In that job,
he did maintenance of automated equi pnent in the
production facilities. The equi pnent included a
vari ety of neasuring gauges consisting primarily of
fluid measuring nmeters. H's responsibility was to
mai ntain the equi pnent. He used other neters to
test the equipnent and calibrate it. . . . Each
meter had to be calibrated approxinmately every
t hree nont hs. O her nmeters which he nmaintained
were fixed on platforns and he al so was responsi bl e
for maintaining that equi pnent. M. Bienvenu had a
t ool box which included all of his hand tools. The
tool box weighed approximtely eighty pounds or
nor e. The box had to be noved from one well to
anot her as the work sites changed.

. . . M. Bienvenu had al nost exclusive use
of the Mss Jackie, however, on occasion the boat
was used by others. M. Bienvenu would sinply tel
the skipper of the Mss Jackie which particular
cribbing he was to be taken to. The d ai mant
[ Bi envenu] did not navigate the boat, although his
tools were basically maintained on the boat. He
did not perform maintenance work on the boat
itsel f. However, he did perform work on sone of
the well controls on the back part of the boat.
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Claimant’ s job as a punper specialist required
him to perform the majority of his work on the
pl atforns. However, sone of the work was perforned
on the back of the boat which transported himto
the job site. O the two to three hours that he
was on the Mss Jackie on an average day,
approximately one hour of that tine was spent
actually working on equipnment on the boat. The
rest of the tinme was spent on the Mss Jackie
moving from | ocation to |ocation. The remai ni ng
ni ne hours of the day was spent on a fixed pl atform
in the island field doing his work as a punper
speci al i st.
Bi envenu, No. 92-LHC-2801, slip op. at 4-5, 27 Ben. Rev. Bd. Serv.
(MB) at 550-51 (enphasis supplied).
Fromthese findings it is absolutely clear that the work which
Bi envenu did on the stern of the MSS JACKIE was directly rel ated
to and an essential part of his primary job responsibility, which
was to maintain, repair, and replace as necessary, the gauges and
meters which neasured the flow of oil and gas from each fixed
pl atform This work activity had absolutely nothing to do with
| oadi ng or unloading a vessel, nor with repairing or maintaining
equi pnent used to load or unload a vessel, nor with repairing or
mai ntai ning the vessel itself, nor with repairing or maintaining
any dock, wharf, or pier used for the |oading or unloading of any
vessel. Bienvenu's work activity on the stern of the boat was not
"inherently maritinme" in nature. G ven the express holding by the

Suprene Court in Herb's Wel di ng, the conclusion is inescapabl e that
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the work activities which Bienvenu perfornmed on the stern of the
M SS JACKIE were not maritinme in nature.

Consequently, the majority errs grievously when it concl udes
that, because of the performance of these non-maritine work
activities on the stern of the MSS JACKIE, Bienvenu sonehow
transforns hinmself froma worker engaged i n non-mariti nme enpl oynent
(as Herb’'s Welding surely holds he was) into a worker entitled to
claimthe benefits of a "maritine enpl oynent" status sinply because
his injury occurred "on navi gable waters.” This conclusion is even
nmore i nconprehensible in light of the fact that his injury did not
actually occur during the tinme that he was working on the stern of
the MSS JACKIE maintaining and repairing the equi pnent renoved

fromthe production platform

VI. The mgjority decision is in direct conflict with Geen v.
Vermlion and | eaves that conflict unresol ved.

A further problem presented by the majority’s treatnent of
this case is its conflict with the recently decided Geen v.
Vermlion Corp., 144 F. 3d 332 (5th Cr. 1998), petition for cert.
filed, 67 U.S.L.W ____ (US. Jan. 14, 1999) (No. 98-1128). There
are many factual simlarities between this case and G een. Both
Green and Bienvenu were |and-based workers whose primary non-
maritime duties took up the major portions of their work tine.

Both Green and Bi envenu sustained injuries on vessels which were
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owned by their respective enployers. Both injuries occurred after
the effective date of the 1984 LHWCA Amendnents. |In both cases,
t he vessel involved was arelatively small vessel which needed only
one person to operate it. At the tine of injury in both cases, the
vessels were tied up at a dock in an area which it my be "legally
accurate" to define as "navi gable waters," but which was not in any
sense a channel of comerce for interstate or foreign shipping.
The waters involved in both cases were entirely wthin the
territorial waters of the State of Louisiana. Neither Geen nor
Bi envenu performed any tasks for the purpose of maintaining or
repairing the vessel in question, nor did either operate or
navi gate such vessel while it was in transit.

At the nonment of his injury, Geen was helping to unload
suppl i es brought by boat to the duck canp where he worked. This is
an activity upon which the Geen panel mght have focused for
pur poses of finding LHACA coverage, but did not. At the nonent of
his injury, Bienvenu was lifting his personal tool box on or off of
the boat on which he rode between well platforns; this is an
activity which the magjority itself excludes from the category of
"meani ngful job responsibilities.” Mjority Op. at 17.

Followng their injuries, both Green and Bienvenu received
full nmedical care and weekly conpensation benefits under the

Loui si ana Workers’ Conpensation Law. Each of themultinmtely nade
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clains for LHWCA benefits. Green sued his enployer directly in
federal district court, and the district judge denied him any
recovery. Bienvenu filed an admnistrative claimdirectly under
the LHWCA, but the adm nistrative | awjudge held that the LHWCA did
not apply to his injury. Both Green and Bi envenu appeal ed to our
Court. In Green’ s case, a panel of our Court affirmed the district
court’s determ nation that G een was not entitled to benefits under
LHWCA. See Green, 144 F.3d at 335. In Bienvenu s case, the panel
concluded that it was bound by precedent to hold that Bienvenu is
entitled to LHWNCA benefits because of his transient or fortuitous
presence upon actual navigable waters. See Bienvenu, 124 F.3d at
693. After en banc reconsideration the nmgjority now confirnms the
availability of LHWCA benefits, but on different grounds.

These two decisions are hopelessly at odds, and our Court
should put themin the sane category so that they produce the sane
result. Green concluded that by enacting the 1984 LHWCA
Amendnents, Congress expressly determned that Geen was not
engaged in "maritinme enpl oynent” for the purposes of LHWCA cover age
because he was enployed by a "club or canp" and covered by state
conpensati on. See 33 U S.C. 8§ 902(3)(B). I n essence, Congress
| egislatively determned that "non-maritinme" status nmay trunp the
"situs" aspect of a particular injury. The panel in Geen

correctly affirmed the district court’s denial of LHWCA benefits to
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Green because Congress statutorily elimnated G een’ s enpl oynent
fromthose which could be considered to be "maritine enploynent."

In nmy view, we should have applied the sane analysis to
Bienvenu’'s claim In Herb's Wl ding, the Suprene Court held that
a worker on a fixed platformproducing oil and gas fromterritorial
waters of a state is not engaged in maritine enploynent and
therefore not entitled to LHWCA benefits. See Herb’s Wl ding, 470
U S at 423-26, 105 S. C. at 1427-28. The work which Bi envenu
performed on fixed platfornms is analogous to the work which Gay
performed on fixed platfornms in that case. Wy doesn’'t Bienvenu’s
non-maritinme status trunp his situs in this case? Wy doesn’t the
Suprene Court’s determ nation that producing oil and gas fromfi xed
platforns in state waters is not a "maritine enploynent"” constitute
just as binding a determnation of "non-maritine status" as if
Congress had included in 8 902(3) another sub-clause saying that
"maritime enploynent” does not include individuals enployed to
build, repair, maintain, operate, or dismantle fixed platforns on
which there are facilities for the exploration, production, or
storage of oil and gas fromterritorial waters of any state?

The only thing that distinguishes Bienvenu's claimfromGay’s
is that in Herb’s Wlding the worker was injured on a fixed
platform while Bienvenu was injured on a vessel tied to a fixed

platform That factual distinction should not be determ native.
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First, it is inportant to note that one of the thenes underlying
t he enactnent of the 1972 and 1984 LHWCA Anendnents was elim nating
the circunstance of workers wal king in and out of coverage, such
that LHWCA applicability depends upon whether a worker’s injury
occurred on the vessel or on the dock. This approach should
i kewi se be applied to those workers whose status is determned to
be "non-maritinme" either by act of Congress or by a decision of the
Suprene Court. Both enpl oyers and enployees benefit from the
uniformty and predictability of coverage which would be achieved
by elimnating controversies centered on the circunstance of
whet her a non-maritinme worker’s injury occurred on |and or water.

| f Bienvenu sustained an injury while actually repairing a
valve on the fixed platform there is no question that he woul d not
be entitled to LHWCA benefits and his conpensati on benefits would
be under Loui si ana state workers’ conpensation. |f Bienvenu spends
the overwhel mng majority of his tinme working on fixed pl atforns,
his "non-maritinme" status shoul d not change when he gets on a boat
toride to or fromhis place of work, or to performsone |[imted
non-maritinme task. Bi envenu’s non-maritime status should not
change unless and until the nature of his work assignnents change
so that he is engaged for a substantial portion of his work tinme in
activities which neet the test of "maritine enploynent."

Addi tional ly, in making factual and | egal determ nati ons about
a worker’s maritinme or non-nmaritinme status, we should enploy the
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sane rationale and nethods of analysis that our Court and the
Suprene Court have recogni zed as being necessary to the task of
di stingui shing between the status of "seaman" or "nenber of the
crew of a vessel" for Jones Act purposes on one hand and
"l ongshoreman, harbor worker, or other maritinme enploynent” for
LHWCA purposes on the other. It is notewrthy that the cl ause of
8§ 902(3) which determnes that a "master or nenber of the crew of
any vessel" is not a "person engaged in maritinme enploynent" for
LHWCA purposes is clause (G, which follows imediately after
clauses (A) through (F), which were added by the 1984 LHWCA
Amendnents. It seens quite |logical and appropriate that the |aw
should be the sanme for all of these clauses in 8§ 902(3). | turn
now to sone brief coments in that regard.

Qur Court should be guided by the exanples set in three
i nportant Suprene Court cases -- MDernott International, Inc. v.
Wl ander, 498 U. S. 337, 111 S. C. 807 (1991); Chandris, Inc. v.
Latsis, 515 U S. 347, 115 S. C. 2172 (1995); and Harbor Tug &
Barge Co. v. Papai, 520 U.S. 548, 117 S. Ct. 1535 (1997) -- which
were decided after Perini and Herb's Wlding, and after the
adoption of the 1984 LHWA Anendnents. These cases, taken
together, constitute the best summary of current Suprene Court
precedent on distinguishing a "seaman"” froma "l ongshoreman." Each

case nmakes a significant contribution to the task of defining the
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boundary |ines between "seaman" or "nenber of the crew of a vessel"”
(seaman status) and "l ongshor eman, harbor worker, or other maritine
enpl oynent worker" (longshoreman status). Both W1l ander and Latsis
contain excellent historical reviews of the origination of the
rel evant concepts and principles. Each of these historical
summaries also points out the several instances in which the
Suprene Court has changed course in making this delineation, either
as the result of statutory action by Congress or by later
definition of the Suprene Court itself.

These three recent Suprenme Court opinions |lead to a nunber of
concl usi ons whi ch should i nformour judgnent in this case. First,
regardl ess of what the |aw nmay have been at one tine, it is now
clear that the two categories of seaman status and | ongshore status
are nmutual |y exclusive. Second, we now know t hat seaman status is
determned primarily by the worker’s connection with a vessel (or
vessel s) -- a connection which nust be substantial both in duration
and nature. Third, it has been determned that a maritinme worker
who spends only a small fraction of his working tinme on board a
vessel is fundanentally a |and-based worker, and therefore he is
not considered to be a nenber of the vessel’s crew, regardl ess of
what his duties are. Fourth, our Court has identified an
appropriate rule of thunb for determ ning whether a worker has

achi eved Jones Act seanman status in the ordinary case -- a worker
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who spends | ess than 30%of his tine in the service of a vessel in
navi gation should not qualify as a seaman under the Jones Act.
See, e.qg., Barrett v. Chevron, US A, Inc., 781 F.2d 1067, 1076
(5th Gr. 1986) (en banc). The Suprenme Court has blessed this
obj ective test. See Latsis, 515 U S at 366-68, 115 S. C. at
2189. Finally, we know that if an enployee’s regular duties
require himto divide his tinme between vessel and | and, his status
as a crew nenber is determned "in the context of his entire
enpl oynent”™ with his current enployer.

In order to achieve the goals of uniformty and
predictability, when determ ning LHWCA coverage we should follow
this sane pattern, which our Court has pioneered in dividing
wor kers between seanman or | ongshoreman status. First of all, we
shoul d hold that the status of a | ongshoreman and the status of a
non-maritime worker are mutually exclusive. To fit into either
category, we should look at the type and nature of a worker’s
duties over a period of enploynent. |In order to determ ne that an
enpl oyee fits into either category, we should require determ nation
that his work assignnents in that particular category be
substantial in terns of both their duration and nature. W should
use our rule of thunmb from seaman status cases and hold that a
wor ker who spends | ess than 30%of his tine in maritine enpl oynent

shoul d not qualify for LHWCA benefits. |In connection wth workers
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who nust travel over water to get to their work site, the tine in
transit over water should be counted as tine attributable to the
status of the duties perfornmed at the work site. If a worker is
enployed in both maritinme and non-maritine tasks, his renedies
shoul d be determ ned by the controlling status, regardl ess of where
the injury occurred.

Appl yi ng the foregoi ng concepts to the factual determ nations
made by the admnistrative |law judge here in this case, | would
concl ude that, because Bi envenu worked nine hours of his regular
t wel ve- hour workday performng repair work on the fixed platforns
(a task which clearly falls within non-maritinme status) and spent
another two hours in transit between his work sites at each
platform his non-maritinme status is controlling. |ndeed, his non-
maritime work represents nore than 90% of his total enploynent
time. Consequently, | would affirmthe admnistrative | aw judge’s
hol di ng that Bienvenu was not entitled to benefits under the LHWCA
because his controlling enploynent status was not nmaritine in
nature and he was covered by state workers’ conpensation.
Accordi ngly, Geen and Bienvenu would fall into the sane category

i nsof ar as LHWCA coverage i s concerned.
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VII. Where did the "transient or fortuitous" straw man and the
"more than a nodi cunt test cone fronf

| nust express ny disconfort with sone of the analysis and
reasoning enployed in Part I11.B of the nmgjority opinion. As an
initial matter, the problemof "transient or fortuitous presence on
a vessel" sinply is not featured in the hol dings of either Perini
or Herb’s Wel ding. That concept exists only in dicta, relegated to
footnotes, in which the Suprenme Court 1is speculating about
ci rcunst ances not before the Court in either case. Likew se, there
is no language in the LHWCA which can be construed to require any
such determnation in the course of determning status. | amtruly
amazed at the willingness of the majority to guess the neaning of
"the signals fromthe Suprenme Court in Perini and again in Herb’'s
Wl di ng" on the subject of whether the LHWCA covers a worker who i s
"sinply transiently or fortuitously aboard a vessel." Wile the
maj ority’ s guess may be correct, it seens i nordi nately presunptuous
to use that guess as a | aunching pad for rewiting the I aw of the
Circuit. Furthernore, | cannot understand the majority’s reference
to "joining to Eleventh Grcuit in reaching this conclusion"” onthe
basis of Brockington v. Certified Electric Inc., 903 F.2d 1523
(11th Cr. 1990). There is absolutely nothing in Brockington which
addresses the concept of a worker’s "transient or fortuitous"”

presence aboard a vessel. Rather, | read Brocki ngton as addressing
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head-on the fundanental question of "status." The Brocki ngton
Court stated:

In order to answer this question, one nust
determ ne whether "enploynent" is defined by what
he was doing at the nonent he was injured, or
whether it is defined by the nature of enploynent
in which he was generally engaged. This question
was addressed by the Suprene Court in Northeast
Marine Termnal Co. v. Caputo, 432 U S. 249, 97 S
Ct. 2348 (1977), where it held that the question of
whet her an individual is a maritinme enployee for
purposes of LHWCA coverage is controlled by
anal ysis of his "basic" enploynent, rather than the
enpl oyee’s particular work at the nonent of the

accident. . . . Wiat matters to a determ nation of
maritime status is the description of his regular
enpl oynent .

902 F.2d at 1528. Appl yi ng that concept, the Brockington Court
concl uded that an electrician whose duties consisted primarily of

W ring houses and commercial buildings had no connection to

"traditional ‘loading and wunloading’ activity" and that the
"“marine environnent’ in which he was injured had absolutely no
connection to the general nature of his enploynent.” 1d. |If the

majority truly wants to join the Eleventh Circuit in this
rationale, | would gladly concur because Bienvenu' s "regular
enpl oynent" as a punper specialist on fixed production platforns is
clearly recogni zed by the Suprene Court in Herb’s Wl di ng as bei ng
non-maritinme enpl oynent.

Second, | find the new rule postulated by the ngjority to be

enornously convoluted, and | predict that it wll generate
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litigation rather than avoid it. The majority’s critical neasure
of the necessary degree of maritinme enploynent to trigger LHWCA
coverage -- "nore than a nodicunt -- is inherently subjective and
destroys the hope for predictability and uniformty of results in
determ ning whether an injured worker gets state conpensation
benefits or LHWCA benefits.

Finally, | have to disagree with the majority’s attenpts to
"clarify our case |law on this subject.” The majority opinion is
just flat wong in its description of the holding in Fontenot v.
AW, Inc., 923 F. 2d 1127 (5th Gr. 1991). The holding in that case
is that the claimant was "covered by the LHWCA because he was on
actual navigable waters in the course of his enploynent at the tine
of his injury." Fontenot, 923 F. 2d at 1133. The panel in Fontenot
did address, but ultimately left open and did not decide, the
question of whether "the fact that Fontenot spent 30%of his tine
wor ki ng on an oil production vessel and was returning froma job on
such vessel when he injured hinself" would satisfy the LHWCA' s
status test. The majority opinion goes on to castigate the panel
in Randall v. Chevron U S A, Inc., 13 F.3d 888 (5th Cr. 1994),
for m sreadi ng Fontenot. But the panel in Randall read the hol di ng
in Fontenot exactly as it reads. It is the majority in this case
whi ch now wants to inpute to Fontenot a hol ding which was never

made in that case. Wile | recognize that our en banc Court is not
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bound by either Fontenot or Randall, | cannot, for the life of ne,
see how we can overrul e Randal|l w thout al so overruling the express

hol di ng i n Fontenot.

VI1. Concl usion

If there is any area of jurisprudence which nmandates the
hi ghest | evel of «clarity, sinplicity, predictability, and
efficiency, it is the area of workers’ conpensation benefits. An
injured worker is entitled to pronpt nedi cal care and treatnent for
his injuries, sone cash paynents during conval escence, and ul ti nate
conpensation for permanent injuries. He should not have to guess
where to get these benefits. Likew se, the enployer who wants to
provi de conpensati on benefits should be able to accurately predict
whi ch conpensation reginme is applicable to his enpl oyees, and he
shoul d not have to guess, at the risk of greater liability, which
is the right regime. Wth enployers |ike Texaco who have workers
in many different states and in other countries -- workers who are
engaged in activities on land, sea, and in the air -- the task of
determ ning the appropriate conpensation renmedy should turn on
obj ective rather than subjective factors. The nmajority opinion
recogni zes that its requirenment of "nore than a nodi cum of work
time on a vessel"” is not susceptible of objective quantification,

and that the new doctrine will require enployers and claimants to
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endure the caldron of case-by-case devel opnent. | think that
relegating the participants in workers’ conpensation schenes to a
protracted common-|aw evol ution of principles governing which of
two conpensation regines applies in a given <case is a
msinterpretation of both congressional intent and the Suprene
Court’s interpretation of +the Longshore and Harbor Wrkers’
Conpensation Act. In addition, it is plainly in conflict with the
policy favoring expeditious but limted conpensation to injured
wor kers, that wunderlies all prograns of workers’ conpensation,
whet her at the federal or state level. | therefore respectfully

DI SSENT.
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