UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 96- 60836

(Summary Cal endar)

RCLAND FELI X EYOUM

Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals

Septenmper 16, 1997

Bef ore W ENER, BARKSDALE, and EMLIO M GARZA, C rcuit Judges.
PER CURI AM

Rol and Fel i x Eyoum (*“ Eyount), proceeding pro se, petitions for
review of an order of the Board of Immgration Appeals (“BlIA")
finding him deportable for remaining in the United States beyond
the tinme permtted by his visa and denying him perm ssion to
voluntarily depart the United States. We dismss Eyounmis claim
regarding voluntary departure for Jlack of subject matter
jurisdiction and affirmthe BIA on all other clains.

I

Eyoum a native and citizen of Caneroon, entered the United



States legally in July 1993 as a noninm grant for a period of six
nonths or one year, a period that was subject to extension.!?
Eyoumi s admi ssion was classified as B-2 or “for pleasure,” which
meant that he could not pursue enploynent in the United States.
Eyoum nonet hel ess operated an i nport/export business in the United
States, as well as overstayed his visa.

In 1995, Eyoum pleaded guilty to illegally inporting pancake
tortoises in violation of 18 U.S. C. § 545. The court sentenced him
to twelve nonths and one day in custody, three years’ probation,
and a $50 special assessnment. Eyoum clained that he was required
to serve only ten nonths and two weeks of the sentence. The
sentence was on appeal to the United States Court of Appeals for
the Seventh G rcuit during Eyoum s initial inmmgration proceedi ngs
before the immgration judge (“1J”). The Seventh Circuit has since
affirmed Eyounmis sentence. United States v. Eyoum 84 F.3d 1004
(7th Gr.), cert. denied, = US _ , 117 S. . 326, 136 L. Ed. 2d
240 (1996).

The Immgration and Naturalization Service (“INS’) brought
deportation proceedings against Eyoum alleging that he was
deportabl e under both 8 U.S.C. 8§ 1251(a)(1)(B) (overstaying a visa)
and under 8 U S.C 8§ 1251(a)(2)(A) (i) (conviction of a crine of
nmoral turpitude). The 1J ruled orally at Eyoum s deportation
hearing that the evidence did not support the <charge of

deportability under 8§ 1251(a)(2)(A) (i) because Eyoum s sentence was

. The INS al | eged that Eyoum had originally had a one-year
aut hori zation. Eyoum however, clainmed at his deportation hearing
that he had been admtted for only six nonths.
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on appeal, and thus it was uncl ear whether Eyounis sentence would
ultimately be greater than one year, the tenporal requirenent for
deportation based on conviction of a crine of noral turpitude. The
| J al so concluded, however, that Eyoum was deportabl e because he
had overstayed his visa. 1In so finding, the IJ rejected Eyoum s
argunment that 8 245(i) of the Immgration and Nationality Act
(“I'NA"), 8 U S.C. 8 1255, permtted himto adjust his status to
prevent a finding that he was deportable. The |IJ also determ ned
that Eyoumwas not entitled to any formof relief fromdeportation.

On appeal, the Bl A concl uded that the crinme of which Eyoum was
convicted did not involve noral turpitude because Eyoums
i nportation of pancake turtles was illegal only because he had
failed to conplete the proper paperwork. The BIA thus held that
Eyoumis crinme did not render him deportable or inadm ssible.
However, the BIA determned that Eyoum was deportable for
overstaying his visa. The BIA also found that Eyoum was not
eligible for voluntary departure because his ten-nont h
i ncarceration denonstrated that he | acked the necessary good nor al
character to qualify for voluntary departure. Eyoumpetitions for
review of the Bl A's deci sion.

I

W will affirman order of deportation issued by the BIA if
supported by reasonabl e, substantial and probative evi dence on the
record considered as a whole. Carbajal-Gonzalez v. INS, 78 F.3d
194, 197 (5th Gr. 1996). W review findings of fact for

substantial evidence. |d. W wll affirmthe Board s findings of
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fact unless the alien can show that the evidence in his favor was
so conpel ling that no reasonabl e factfinder coul d concl ude agai nst
it. 1d. W review conclusions of |aw de novo, but defer to the
BIA's interpretation of anbiguous statutory provisions. |Id.

Eyoum challenges the BIA's determnation that he is not
entitled to voluntary departure. Under the Illegal Immgration
Ref ormand | nm grant Responsibility Act of 1996 (“II RIRA"), Pub. L.
No. 104-208, 110 Stat. 3009, we lack jurisdiction to review cl ains
for discretionary relief, including clainms regarding voluntary
departure. 8 US C 8 1252(a)(2)(B) (referring to 8 US.C. 8§
1229c); IIRIRA 8 309(c)(4)(E). Because the BIA entered its final
order in Eyounm s case on Novenber 27, 1996, we |ack jurisdictionto
review his claimthat the BIA erred in denying his request for
vol untary departure. See Choeum v. [INS, Nos. 96-1446, 97-1552,
1997 W 356365, at *12 (1st Gr. July 2, 1997) (explaining that
IIRIRA" s transitional rules nmake jurisdiction-stripping provision
applicable to all aliens in proceedings on April 1, 1997 for whom
a final order of exclusion or deportation was entered nore than
thirty days after Septenber 30, 1996).°2

Eyoum argues that he qualifies for an adjustnent of status

2 Mor eover, Eyoum cannot denonstrate that he possesses the
good noral character required for voluntary departure. See 8
US C 8§ 1101(f)(7) (“For the purposes of this chapter))No person
shall be regarded as, or found to be, a person of good nora
character who, during the period for which good noral character is
required to be established, is, or was))one who during such period
has been confined, as a result of conviction, to a penal
institution for an aggregate peri od of one hundred and ei ghty days
or nore, regardl ess of whether the offense, or offenses, for which
he has been confined were conmtted within or w thout such period

Y
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pursuant to 8§ 245(i) of the INA, 8 U S.C. 8§ 1255, because he is
entitled to a visa as an alien entrepreneur. Eyoum s ar gunent
fails for two reasons. First, even if he qualified as an alien
entrepreneur, he would not be entitled to adjustnent of status
pursuant to 8 245(i) because he never applied for an adjustnent.
Second, Eyoum incorrectly assunes that he qualifies as an alien
entrepreneur. To qualify, an alien nust denonstrate that he has
established a commercial enterprise in which he has invested
$500, 000 to $1, 000,000, and that the enterprise will create full-
time enpl oynent for not fewer than ten Anerican citizens or | awful
permanent residents. 8 U. S . C. 88 1153(b)(5)(A), 1153(b)(5) (O (i)
and (ii). Eyoum s busi ness does not satisfy these requirenents
because, as Eyoum adnitted, he has invested only $100,000 in the
enterprise and the record contains no evidence that the enterprise
has created any jobs.

Eyoum al so argues that his eligibility for admssion as a
“treaty investor” requires that his noni mm grant status be adjusted
pursuant to 8 CF.R 8§ 248.1. However, as the Bl A expl ai ned, Eyoum
never applied for status as a treaty investor. In any event,
because Eyoumis previous inmgrant status expired, he does not
qualify for a change in status. See 8 CF.R § 248.1(b) (“A change
in status may not be approved for an alien who failed to nmaintain
the previously accorded status or whose status expired before the
application or petition was filed . . . .7).

The regulation contains an exception for aliens who

denonstrate, anong other things, that the failure to file atinely
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petition was due to “extraordi nary circunstances beyond t he control
of the applicant or petitioner,” 8 CF. R 8 248.1(b)(1), and that
the alien “has not otherwise violated his or her noninm grant
status.” 8 CF.R 8§ 248.1(b)(2). Even if Eyoumcoul d denonstrate
extraordinary circunstances that prohibited his filing of a tinely
petition, he violated his nonimmgrant status by engaging in
comerce while in the United States on a pleasure visa. Cf. Patel
v. INS, 811 F.2d 377, 383 (7th Cr. 1987) (explaining that BIA “is
entitled to take dimview of noninmm grant aliens who work w t hout
perm ssion in violation of their noninmmgrant status”).

Relying on Inre Garcia, 16 I. & N. Dec. 653 (Dec. 27, 1978),
Eyoum | ast contends that the BIA erred in failing to postpone his
deportation hearing pending a decision by the BIA regarding his
claimfor adjustnent of status. Because Eyoum never submitted an
application for an adjustnent in status and because, had he done
so, he was ineligible for an adjustnent in status to that of alien
entrepreneur, Eyoum s argunent that the deportation hearing should
have been stayed |l acks nerit. See Garcia, 16 I. & N Dec. at 657
(“I't clearly would not be an abuse of discretion for the
immgration judge to summarily deny a request for a continuance or
a notion to reopen upon his determ nation that the visa petitionis
frivolous or that the adjustnent application would be denied on
statutory grounds or in the exercise of discretion notw thstanding
the approval of the petition.”).

W DI SM SS Eyounmis claimfor voluntary departure, AFFIRMthe

decision of the Board of Inmmgration Appeals and we DENY Eyoum s
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nmotion for

bond.



